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Plaintiff-Appellant  filed  a  suit  at  law  in  tlie  Circuit  Court 
of  (Jampalsn  County  seeking  recovery  of  $1260  in  commissions  alleged 
to  ^  due  and  payable  to  him  as  a  duly  liceneed  real  estate  broker 
foi/the  fair,  usual  and  oustoraary  charge  in  that  county  for  services 
lieformed  by  Appellant  for  Appellee  in  the  sale  of  a  240  acre  farm. 
Td  ItiadB,  ooaiprised  of  two  tracts,  were  shown  to  have  oeen  sold 
-i  conveyed  to  Lucille  3.  Christie  and  John  3.  Christie  as  Trustees, 
ejc.,  for  a  purchase  price  of  ;|41»500.   Plaintiff  alleged  that  the 

iLe  was  ilade  under  the  terms  of  a  contract  of  eiaployment  of  the 
aintiff  by  the  Defendant.   The  case  was  tried  by  a  Jury  and  at 

of  Plaintiff's  evidence,  upon  laotion  of  Appellee,  a  direct- 
was  returned  in  favor  of  the  Defendant.  Jud®nent  in 
bar  of  aclon  and  for  costs  was  entered  on  the  verdict  against  aaid 
Plaintiff jfroflj  which  judgjaent  he  has  appealed  to  this  Court. 

y  Its  answer,  the  Defendant  adaitted  that  Plaintiff  was  a 
licensed  loker  engaged  in  the  business  of  negotiating  sales  of  real 
estate  foiooiapensation  and  that  the  Defendant  was  the  owner  of  the 
real  estal  described  in  the  complaint;  denied  the  employment  of 
Plaintiff  p  procure  a  purchaser  for  said  real  estate  for  $42,000  or 
any  other  rice  or  tlmt  it  agreed  to  pay  him  co^ensation  therefor 
as  allege<J  denied  that  Plaintiff  had  procured  such  purchaser  or  con- 
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•oaMted  tht  aaXe;  d«rtled  th«  alleged  indebUdness  for  any  servloe 
or  for  any  aaouate  on  aeeouat  of  %hn  saile  of  the  l&nd  desorlbed  in 
th«  oooplalat  and  admits  Its  reftmal  to  pay  Plaintiff  omapensation  or 
eoaaiaeion  tixereon.     Uefendant  further  avers  certain  allegad  facts 
ooncernins  the  listing  of  properties  inoluding  tiie  land  in  quesUoa 
with  the  Plaintiff  and  various  other  rit&X  estate  lar^^ers,  aoooapanled 
by  A  letter  of  instructions  froa  its  (Siafiapai«n  branch  office  oontain- 
iag  epeelfle  terms  and  oondiUons  upon  ^lieh  offers  for  the  purchase 
of  any  8tt<^  liated  faras  misht  be  submitted  to  the  Def«idant  for  its 
©onsideratlon.     Defendant  fiarther  averred  that  the  imyaent  of  eom* 
Mission  or  coaapensation  was  conditioned  upon  procureiaent  of  a  rur- 
e^ser,  aeceptance  of  his  offer  oy  defendant  at  its  home  office    in 
Jfew  Xork  and  8ubse<3ueat  oonsuaimtion  of  the  sale  by  a  broker  with  w^oa 
such  real  estate  was  so  listed,   as  the  sole  basis  for  <%ny  liabUity, 
and  expressly  denied  the  prooureaeat  of  a  purchaser  or  eoasu^ation 
of  oftle  of  ^e  listed  land  in  question  Identified  as  Warm  Ro.  96  by 
the  PlainUff  in  coapliaaoe  with  such  terms,  ^nd  further  averred  that 
the  sale  was  made  and  eonflUBssated  through  otuer  brokers  to  whoa    a 
OOflOBlseion  had   OBen  paid.  .  * 

Plaintiff  assigns  errors  by  the  Trial  Court  in  direotias 
the  Jury  to  find  the  issues  for  the  defendant,-  in  allowing  an  oral 
laotioa  to  be  aade  for  a  directed  verdict;  in  ia^roperly  iastrueUng 
the  Jury  orally  instead  of  in  writing;  in  atteajstiag  to  wtlgli  the  evl- 
deaee;  in  eonsiderlng  the  evidence  produced  on  cross  examinatioa;  and 
Mserts  that  the  directed  verdict  is  aajainst  tlie  aanifest  weight  of 
the  evidence.     Ho  orosa-i^peal  was  taken  nor/cross-errors  assigned. 
In  support  of  its  alle^sd  cause  of  action,  the  Plaintiff 
testified  in  his  own  behulf  and  offered  toe  oral  teeUaoay  of  one  of 
the  trustee  purchasers  of  tiie  real  estate  in  question.  Lucille  Christie, 
sad  of  witness  Louis  Hardison,  Assistant  Supervisor  of  Defendant  eoa- 
P&ny  in  its  Qjan^ign  office,   >.ho  was  called  for  cross  exaaination  under 
Section  60  of  the  Civil  Practice  Act,   (Oh.  lio.   Sec.  60  111.  Rev.Stats.) 
together  with  thirteen  written  and  printed  exhibits  offered  and  adaitted 
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la  eridenod. 

It  appears  that  the  Defendant  had  aequired  titi«  by  fore- 
closure  proceedinga/fo  numerous  farms  la  Central  Illinois,  for  the 
sale  of  waioh  It  had  caused  printed  Hats  consisting  of  a  Wiab«r  of 
sheet*  to  be  prepared  and  mailed  or  delivered  to  various  licensed 
real  estate  agents  or  broicera  in  that  vicinity.  Including  the  Plain- 
tiff, which  Hats  included  a  number  of  farms  In  Ohai^algn  County.  The 
lists  (ESt.  4)  set  forth  descriptive  information  conceiving  each  farm, 
Imcludlns  a  brief  outline  of  road  faoilitlea,  nature  of  soil,  dxar- 
attt«r  ox  buildings  amd  electric  current,  if  available.  The  farms 
vers  nuj3»9ered;  the  name  of  the  former  omier  and  tenant,  if  any,  was 
given,  the  number  of  acres,  whether  improved  or  unin^roved,  and  a 
reocii&&ended  sale  prloe.  Farm  Ho.  9&,  listed  at  |42^(X)0  was  described 
as  the  S^  H?%;  SWi  Sec.  35-22-7,  located  1  mile  northwest  of  Fleher 
on  gravel  road.  Aaong  other  recitals  appearing  therewith  was  the 
following:  *Thls  Is  not  to  be  construed  aa  an  offer  to  sell  or  as 
giving  to  any  one  the  sole  right  to  sell  the  properties  listed.  We 
reserve  toe  right  to  change  without  notice  the  price  quoted  or  sell 
this  land  through  our  own  or  other  agencies.  All  offers  are  aoc^ted 
or  deellaed  by  the  Home  Office  of  the  Society.  All  sales  are  to  be 
subject  to  present  leases,  easements,  rights-of-way,  and  special  or 
Improvement  taxes  and  assessments,  if  any*  ?he  above  Information  is 
submitted  solely  as  our  estimates  and  cqjinlons;  no  representation 
of  aeeuraoy  Is  hereby  sawide.  No  oommlaaion  shall  be  deemed  to  be 
earned,  due,  owis^  or  payable  to  any  broker  until  and  unless  the  sale 
is  closed  through  him  and  the  deed  to  the  purchaser  delivered  and 
accepted.  All  previmis  listings  on  £aK>ve  property  are  superseded 
hereby."   She  letter  of  instruotiotis  or  terms  and  conditions  of 
offers  to  be  submitted  and  o<xaml@sions  payable  on   negotiated  sales, 
as  referred  to  in  the  ai^wer,  was  also  among  the  exlilblts.  It  was 
stipulated  (p.  26  abst.)  that  S%  of  the  parehase  price  was  the  usual 
rate  of  eooBlsslon  paid  on  sales  and  that  the  actual  sale  price  of  the 
land  In  question  was  $41,600.    It  further  appears  from  the  record, 
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Insaffieienily  abstraeted  as/several  of  the  exhibits,  that  fron  time 

to  tliae  the  Defendant  Soelety  had  mailed  out  nineteen  post  il  eards 
from  various  representatives  of  the  Branch  Office  at  118  H.  Neil  3t. , 
in  Ghaiapalgn,  addressed  to  the  ?lAintiff,  soliciting  submleeion  of 
offers  to  purchase  or  making  reference  to  sales,  withdrawals  or  eom- 
missioa  payaente  on   one  or  siore  of  the  listed  farms,  i^ioh  postal  i^rds 
appear  in  the  record  as  flalntlff'e  SaJilblt  5.  Soae  of  the  cards  con- 
tain congratulations  on  previous  sales  and  recite  that  "We  hope  that 
you  will  be  able  to  ol^aln  an  offer  on  one  of  our  other  farms  so  that 
we  can  reeoaaiend  a  coamisslon  for  you.*  Plve  letters  (Exhibit®  7  to 
11  lac)  froa  coj^any  repres^itatives  of  the  IJefendant  and  two  "Hews 
letters  *'(2txs.  S  and  13}  which  appear  among  the  exhibits  were  also 
aailed  to  Plaintiff  fro®  Defendant's  branch  office  in  Ohaapaign. 
Plaintiff  had  previously  sold  certain  tracts  of  real  estate  and  col- 
lected ©oasaisslon  therefor  from  Defendant.  In  soae  Inst  -ncee,  3^  eoa- 
alssion  had  been  paid;  in  one  instance  it  had  been  reduced  by  agree- 
ment and  in  another,  payment  had  been  withheld  by  consent  of  Plain- 
tiff. Other  than  the  exhibits  herein  above  referred  to,  some  of  which 
are  irrelevant  to  the  issues  herein,  there  ^pears  to  have  been  n© 
furtoer  written  aeaoranda  or  any  signed  contract  as  between   the 
parties. 

A  written  bid  of  t41,800  sit^^ed  in  triplicate  by  Lucille  B. 
Christie  on  company  fonas  dated  June  36,  1943,  showing  written  accept- 
ance endorsed  thereon  by  the  eompai^  on  JUne  30,  1943,  was  adoitted 
as  Plaintiff's  i^xhiblt  13.  Deeds  of  conveyance  to  said  fax^  (Sxs.l 
and  3)  from  the  Defendant  to  ^le  purchasers,  Lucille  B.  (gristle  and 
John  3*  Christie,  Trustees,  so  designated  in  the  signed  offer  of 
laoille  3.  Christie,  were  delivered  by  the  oos^any  and  acoc^ted  by 
the  purchasers  on  July  8,  1943.  The  evidence  further  tended  to  show 
that  subse^uemt  to  receipt  of  the  above  printed  list,  (Ix.  4}  the 
Plaintiff  showed  certain  of  the  listed  faras  to  prospective  purchasers, 
including  the  farm  in  question  and  other  of  Defendant's  farras  to 

Lucille  S.  Christie  ai»i  that  he  quoted  the  listed  price  thereof  to  her; 
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that  he  tvioe  drove  her  around  to  view  the  farm  but  not  upon  th« 

farm  In  his  autoaobUe  &ni  poliit«d  out  to  her  the  alleged  advantage 

of  Its  location,  price  aM  oimerahlp  and  solicited  an  offer  which 

she  said  she  would  aake  later  If  they  lilced  it;  that  he  had  several 

phone  ooaversatioas  with  her  before  and  after  ahowlns  her  the  farm; 

that  she  had  objected  to  its  purt^se  beeause  of  a  drainage  ditch 

across  the  landj  that  i^   went  to  the  offioea  of  the  Defendant 

Society  la  CJhaajjaisn  and  there  told  one  or  aiore  of  the  ooiapany 

representatlvea,  viz:  Mj»iaea,  Hardlson  and  Maxwell,  that  he  ha* 

h»9n   in  coaBfflinl cation  with  said  prospective  purchaser  as  a  likely 

buyer  for  the  farai.  It  spears  that  the  above  transactions  and 

negotiations  occurred  at  various  Intervals  between  October,  1941 

plaintiff  been 

and  the  oooasion  when  /"  learned  that  the  fana  had7#old.  Subeequeni 

to  the  time  of  Plaintiff's  negotiations  with  her,  a  ooiapany  fleld- 

aan  named  mjbbard  oaae  to  her  hoae  on  JUae  26,  1942,  when  an<i  where 

ehe  al®te&  one  of  the  regular  oot^any  forma  containing  the  written 

offer  to  purchase  the  farm  for  f 41, 600,  iriiich  offer  was  forwarded 

and  accepted  and  the  transaction  ooj^leted  as  above  set  forth. 

Since  the  decision  herein  oust  be  determined  upon  the 
aotl<m  for  a  directed  verdict,  we  find  It  necessary  to  su^iarize  in 
greater  detail  the  testimony  offered  In  behalf  of  the  Plaintiff; 
soae  of  which,  howev^*,  was  Ineoj^eteat  or  elicited  by  cross  exaalna* 
tlon  as  to  Irrelevant  matters  beyond  the  scope  of  the  direct  ex- 
aaln&tloa  or  laaiaterlal  to  the  lasuea  herein. 

The  ^abatance  of  Plaintiff  9uy  W.  Kartln*s  testliaony  con- 
cerning mat -era  aiaterlsl  to  the  Issues  was  as  follpwaj  That  he  is 
and  was  a  duly  licensed  real  estate  broker  residing  in  and  oonduet- 
iftg  his  business  in  Ghaspalgn,  Illinois;  that  he  had  some  business 
aasoclatlon  and  transactions  with  Defendant  Society  on  certain  prc^- 
erties  prior  to  filing  suit  nn&   tlae  of  the  trial;  that  he  had  re- 
ceived by  U.  S.  aall  the  various  postal  ^rd«  from  Defendant  Includ- 
ed in  Exhibit  5,  signed  by  D.  F.  Hubbard.  Pleldman  for  the  Defendant 
oon^any,  together  wl^  circular  letters  a«it  out  by  the  Goapaay 
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froa  Its  offlees  la  Ohaapalgn  relating  to  the  sale  of  various  faras, 
iacludlns  the  land  In  question  identified  aa  farm  Ho.   95,   and  eon- 
eerning  waioh  he  Identified  Plaintiff's  E^ibit  13  as  Feferusry  "Wews 
I*«tter"  froa  the  Defendant's  traaoh  office  in  Gharapai^;  that    he 
went  to  the  land,   inspected  the  aaae,  entered  some  of  the  buildings 
ABd  checked  tne  soil  and  certain  soil  ma^s  in  relaUon  thereto;   that 
he  talked  with  Mrs.   Christie  about  the  faraj  that  he  first  talked  to 
her  ©Ter  the  telephone  two  or  three  Uaee,   besianins  aoout  October  let, 
1941  ooaeerning  this  farsi;  that  she  told  hi®  what  she  wanted;  that  he 
told  her  the  farai  had  840  ac»es  tout  had  a  drainage  ditch  across  the 
Xaad  to  whi<^  she  objected  and  they  discussed  another  half  seeUoa 
nearby;  that  he  showed  her  several  of  Defendant's  plf?.e«s,   including 
aaid  fara,   eoae  of  which  were  later  sold,  and  then  went  l^ick  to  see 
the  340  am»e  fara  in  <|tteationj  that  they  had  driven  around  the  fara 
ta  kis  ear  tat  not  i^on  it  and  «he  objected  to  the  ditch,  statir« 
that  the  doctor  wouldn't  allow  it;  that  he  then  talked  with  Qorm^ny 
representativeg  in  the  Equitable  office  about  ^a.  Christie  as  a 
pur«haa««  of  the  faiw;  that  he  talked  with  Haines,  Hardisoa  and  Max- 
w«ll  and  told  Hardisoa  that  he  could  set  an  offer  on  the  O-oodwia  half 
section  which  was  later  sold  and  was  tola  that  they  had  aii  offer  on 
it  and  it  would  take  more  aoney  to  taiy  it;  that  she  (Mrs.  Christie) 
m^  she  didn't  want  ^jy  taoo  ground,   that  she  was  selling  land  to 
the  dovemment  for  less  at  Illiopolis  and  desired  to  reinvest;   that 
the  Plaintiff  had  other  conversations  with  Mrs.   O^istie  which  took 
place  ia  the  home  near  the  Ghaapal®*  Country  Club     about  aidwinter 
aa4  aisc  after  she  returned  from  Florida  in  Felaniary;   that  they  had 
talied  by  phone  about  two  tracts  indudiag  farm  So.  95,   the  latter 
being  a  converaatioa  had  with  Plaintiff  before  she  left  for  Florida, 
in  which  she  stated    •m  wUX  talk  about  it  after  we  coae  back;"     that 
after  her  return,  he  went  to  the  house  and  conversed  with  her    and 
showed  her  the  soU  map  referred  to  at  t^e  trial,   including  the  kind 
of  soil  upon  the  farm;  that  she  said  she  wotad  take  the  rest    of  the 
interested  parties  out  there  to  view  the  land  but  did  not  know  Just 
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when   tix«y  oould  go  and  8«o  whether  they  like  the  farm  or  not  and 
if  they  do  "I  will  make  you  an  offer  on  it*  j  that  he  ealled 
her  up  again  in  two  or  three  days  but  they  had  not  been  m%  to 
see  It  and  he  offered  to  take  her  or  all  of  thea  out  then  or  any 
later  tine;  that  she  replied  that  the  doctor  coula  not  always  go 
but  they  would  run  out  and  see  the  place  and  if  satisfied,  would 
sake  an  offer;  and  after  that  he  tilked  to  her  a  eouple  of  nore 
times  on  the  phone  and  was  told  that  it  was  useless  to  call  her 
until  she  would  ©all  hia  stating   "a^y  time  we  get  ready  to  make 
an  offer  I  will  call  you  oack."   That  was  the  last  tiiae  h®  talked 
to  her  because  he  found  out  that  the  place  had  in  the  aeaatlae 
been  sold  by  the  coa^mny  on  her  written  bid  therefor;  that  he  was 
not  present  when  the  sale  was  ooapleted;  that  he  had  a  previous 
conversation  with  Mr.  Hardiaon  and  ft-.  M*xwell  about  Wrs,   Christie 
at  the  Equitable  office  after  the  32o  acre  tract  had  been  sold 
and  talked  to  others  at  the  office  and  said  he  thought  ilrs.  Christie 
would  buy  that  240  and  Hardison  said  "Well,  get  me  an  offer  on 
the  place  and  we  will  sell  it  to  her.*  fhat  Maxwell  who  was 
present  did  not  aake  any  reply.  That  the  fane  was  listed  at  |4S_,000 
when  he  fir at  received  the  list;  that  he  talked  with  Hr.  Hardison 
concerning  the  price  as  to  how  much  less  it  could  be  bought  than 
f42,000  and  was  told  by  the  latter  that  he  did  not  think  so  but  to 
"(Jet  me  an  offer  on  it*j  that  he  then  told  Mrs.  Christie  It  was 
the  least  price  he  oould  quote  but  tried  to  get  her  to  subait  an 
offer  for  Is. 00  less  per  acre  or  to  make  some  offer;  that  he 
advertised  the  fara  for  three  aonths  in  the  Mews-Oatttte.   Upon 
eroes  examination,  the  facts  and  cirouastaaces  concerning  the 
above  and  various  other  transactions  betwe«i  Plaintiff  and  the  coai- 
pany  were  gone  Into  In  detail  by  Defendant's  counsel, and  adaitted 
aad/peraiitted  to  stand  upon  objection  by  Defendant  as  tending  to 
•show  the  course  of  dealings  between  these  parties*  (abst.  44)  in- 
cluding also  extensive  oroas-exaaination  eonceriang  the  various 
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eathlblta  and  the  clause  at  the  bottom  of  eacsh  page  of  the  lists 
aad  that  Plaintiff  saw  the  stateiaent  "Ho  oomfflission  shall  be 
deenea  to  be  earned,  due,  owing  or  payable  to  any  te*olcer  until 
and  unless  the  sale  is  closed  through  hlia  and  the  deed  to  the 
purchaser  delivered  aad  accepted."  That  he  had  other  negotiations 
with  Defendant  aad  had  closed  several  sales  and  collected  coaais- 
slons,  as  developed  on  oross-eMBBlnation,  concerning  which  he  had 
signed  a  paper  in  each  Instance  stating  that  he  had  procured  tiie 
purchaser  and  was  paid  his  commission;  that  he  personally  procured 
no  signed  offer  to  purchase  the  farm  in  question;  that  he  drove 
ottt  with  LttoHle  Christie  and  showed  her  the  farm  in  his  automobile 
on  two  occasions  about  the  middle  of  October  aad  also  showed  her 
other  fanas  which  trips  were  about  a  week  ^art;  that  she  said 
when  he  talKed  to  her  that  there  were  several  of  them  loo^ng  for 
a  farm  but  she  was  the  one  that  was  doing  the  Isiying  for  thea  and 
wanted  to  take  whem  out  and  show  thea  around  when  they  had  the 
opportunity  to  do  so.  On  redirect  examination.  Plaintiff  further 
testified  concerning  fara  Ho.  95,  that  he  did  not  see  the  written 
offer  procured  by  Mr.  Hubbard  but  Mr.  Hferdison  told  hia  the  offer 
had  been  signed. 

Sfips.  Lucille  Christie  testified  in  substance  concerning 
Plaintiff's  Exhibit  13,  which  is  an  offer  of  141,800  to  purchase 
the  real  estate  in  question  and  was  signed  by  amr  at  her  jDcme,  dated 
June  26,  1942,  when  she  says  that  Mr.  I^bb&rd  representing  the  com- 
pany was  present;  that  Mr.  Hubbard  represents  Ttie   Equitable  Life 
Assurance  '?oCiety,  was  then  presents  in  the  court  room  and  was  identi- 
fied by  ^a.  Christie;  that  no  real  estate  lirolcer  was  present  when 
she  signed  tixe  offer;  that  prior  to  the  time  of  signing  the  offer, 
she  had  a  ooa»ersatioa  with  Ouy  W.  Martin  concerning  this  parUcular 
fara;  that  Mr.  Martin  was  the  first  real  estate  broker  who  ever  mention- 
ed this  fara  to  her.  On  cross-examination,   she  further  testified 
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tJbtat  the  consreraatioQ  with  Mr.  Martin  about  the  farm  was  that  he 
wanted  to  sell  the  farm  and  had  ealled  her  up  and  asked  if  he  could 
ta&e  hsr  up  to  show  her  tlxis  txrm   and  she  told  hiia  she  wasn't  par- 
tlotilarly  interested;  that  he  called  later  and  oaae  out  and  showed 
her  one  of  these  maps;  that  is,  on  a  oounty  a&p;  that  he  showed  it 
Xo   her  also  In  eonnection  with  other  farms  including  one  dotm  near 
Sidney;  that  he  had  the  Squltahle  liat  of  all  the  farms  before  her 
but  she  eould  not  sajf  how  oany  and  that  he  said  he  wanted  to  take 
her  to  see  any  of  them;  that  he  had  one  conversation  with  her  at 
the  hoae  about  the  fajcst  and  on  the  telephone  several  tioes;  that  he 
did  tal£  on  the  phone  about  the  partieular  farui  in  question* 

Louie  Hardison,  called  for  cross  examination  under  Section 
60  of  the  Civil  Pr?3.otice  Aet,  supra,  testified  that  he  was  an  ©s- 
ployee  of  The  Equitable  Idfe  Aseuraace  Society  of  the  United  States 
as  Assistant  Supervisor  in  iiie   tramh  office  in  Chaimjaign  and  imows 
the  Plaintiff  Sfertin  and  talked  with  him  ab<3ut  the  particular  ffirm 
in   question,  being  farm  JJo.  95  as  identified,  in  coaneotioa  with 
other  listed  fajme  which  Martin  talked  about  to  the  witneea  and  that 
witness  did  not  recall  the  first  time  Martin  spoke  to  hla  about  aell- 
ins  the  farm  to  Mra.  Ohriatie,  that  in  fact  he  did  not  t^s^lk  to  hiaj 
about  selliag  the  farm  to  Mrs.  Christie;  witness  would  not  say 
whether  Martin  had  a  purchaser  for  the  farni  In  question,  fhe  witj^ees 
was  then  periaitted  to  be  examined  upon  purported  **  Redirect  Sxaaiaa- 
tloa*  lay  Defendant '  s  counsel  and  said  he  did  not  talk  about  the 
sale  of  the  fajrai  to  the  Christies  or  to  iAiollle  Shristle.   ilr.  D.  F. 
Httboard,  concerning  whoa  Mrs.  Christie  testified  that  he  had  oosie 
to  her  home  and  had  her  sign  the  written  offer  which  occurred  sub- 
sequent to  the  tiae  that  Plaintiff  had  t?iiked  and  phoned  to  her 

have 
and  shown  her  the  fara  as  identified  in  the  record, was  shown  to/written 

(Ex.5) 
several  postal  cards  in  evidence/addressed  to  •Mr.  Omj  Martin,  ^3 

N.  Sell  Street,  Chaapaiga,  Illinois,*'  aaong  tiie  last  of  which  was 

were 
one  postmarked  July  14,  1942.  All  of  the  cards /addressed  to  the 

Plaintiff  as  "Dear  Broker?'*  and  «ere  signed  "D.  P.  Hubbard,  Fieldaian, 
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The  EqultaiJle  Life  Assuranee  Soolety  of  tiie  United  Statee*  and 
««t  forth  Defendant's  printed  office  fddrese  as  118  Hcrta  Neil  Street, 
Gkan^aign,  lUlnoie.  On  July  15,  1942  a  aimilar  oard  was  addressed 
and  mailed  to  Plaintiff  signed  "D.F.  Hubbard,  Fieldaaa  of  Th« 
Equitable  Life  Assurance  Society  of  the  United  State©"  readiag, 
*Jie^   Broker:  The   Equitable  lias  sold  its  240  acre  Johneon  farm, 
Cluwapalgn  County,  Illinois  #95,  so  please  remove  this  farm  froa 
your  lieu  We  hope  that  you  will  be  able  to  obtain  an  offer  on  one 
of  our  other  fsaraua  so  we  can  reooafliend  a  ooaBilefiion  for  you.  Very 
Truly  Tears*,  signed  as  above.  SiaUar  postal  cards  bearing  signa- 
tures of  i>.  P.  iftibbard  aa  Fieldaaa  for  Defendant  and  addressed  to 
the  Plaintiff,  bearing  dates  May  11,  1943  and  July  31,  1942  were 
la  evidence  announcing  sale@  of  certain  faras  on  their  iist  and  ex- 
pressing the  hope  that  the  addressee  would  be  able  to  ohtaia  offers 
on  other  farae  so  that  oonimisslona  <xjuld  be  reooaim^ided  for  aim, 
togeth«r  with  several  siailar  postsl  cards  in  evidence  froia  fleld- 
san  Secrge  C. Haines  and  Loan  Supervisor  Oeorge  I.  Maxwell,  all  lasil- 
«d  froin   the  Defendant's  above  Ohaapaign  office  address,  to  the 
Plaintiff  and  signed  as  above,  were  received  by  the  Plaintiff,  m 
eontention  In  denial  of  the  capacity  in  which  David  F.  Hudiard  act- 
ed In  so  taJaag  and  reducing  to  writix«  Wpb.   Ghristie's  written 
offer  to  the  oos^aay  appears  in  the  reeox*d. 

Oa  the  printed  letterheads  and  stationery  used  by  the  De- 
fendant ©offlpaay  and  shown  in  their  exhibits  appeared  its  naae  and 
home  office  address  in  Sew  York  ,  the  naae  of  its  President,  aad  its 
tranch  office  address   as  ^oai  317,  118  Morth  HeU  Street,  Ghaa^aigq, 
Illinois.   The  "Hews  Letter,^  eonoersilng  sales  tmA  liatlngff  of 
the  ooa^>any  appears  in  Plaintiff's  Exhibit  6  showlr^  a  siaiiar  print- 
ed letterhead  and  designating  the  saae  to  be  the  Farm  l-5ortgage  De- 
paitaent  ft^aneh  Office  with  the  printed  names  of  0.  .  Maxwell,  as 
Lean  Supervisor,  H.  0.  Watscwi,  as  Assistant  Supervisor  and  L.  M. 
Hardison  as  Assistant  Supervisor  ,  addressed  to  The   Parat  Loan  and 
Heal  Estate  arokers,  and  is  also  signed  in  ink  by  David  F.  Hubbard, 
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as  Fieidaaa  in  charge  of  loans  and  Oeorgs  0.  Haines  In  oharge  of  farms; 
s  alrallar  letter  {^x.  7)  addreaeed  to  the  Plaintiff,  dated  March  10, 
1943,  on  Identical  printed  oorapaqy  letterheads  ia  signed  by  L.  II, 
Hardison  aa  Assistant  sapenrlsor  and  refers  to  %».  O^orge  C.  Hainee 
as  our  Fieldaan  who  will  be  glad  to  assist  you  at  any  time.  A®*la, 
oa  ilajr  6,  1942,  it  appears  from  Plaintiff's  Kx.  9  written  on  slallar 
letterheads,  that  another  letter  signed  by  L.  M.  Hardison,  Assistant 
Supervisor  "c/o  3,   F.  Hubbard,"  inclosed  a  eheck  to  plaintiff  Martia 
for  5760.00  for  negotiating  the  sale  of  farm  Mo.  11  of  Defendant  to 
jar.  Sehoweagerdt  and  contained  the  following  signif leant  reoltalj  "We 
^predate  your  eooperatioa  and  hope  you  will  be  able  to  obtain  offers 
on  our  other  faraa  ia  Chaapalsa  Oouaty  and  adjoining  eountiea.  Our 
fieldffl&n  Ur»   David  P.  Hubbard  will  be  glad  to  assist  you  ?it  any  tlaie. 
^9Tj   truly  yours,  L.  M.  Hardiscat,  Assistant  Supervisor.*   A  eliailar 
letter  (Ex.  8}  oa  a  printed  letterhead  froa  said  office  dated  July 
11,  1942,  eliined  by  L.  M.  Hardison  as  Assistant  Supervisor  "o/o  P.  F. 
Htti^ard,"  is  addressed  to  *llr.  Ouy  Martin  at  Ohaapalga,  Illinois,* 
&n&   iii«lua«d  a  ohecx  for  11495.00  for  negotiatina  the  sale  of  farm 
to  McKenry  and  Hayward  as  the  net  balance  due  Martin  after  deduet- 
ing  >126.00  credit  given  to  Mr,  McKenry  and  e:q>ressing  the  apprecia- 
tion for  Plaintiff's  cooperation  and  h<^e  that  he  would  obtain 
offers  oa  other  fanss  in  Ohaapalga  and  adjoining  counties,  again 
stating  that  "Our  fieldamn,  Mr.  0.  F.  Hubbard,  will  be  ^lad  to 
assist  you  at  &ay  tlae.*  Thl^  last  letter  appears  to  have  oeen  written 
only  a  few  days  after  June  26,  the  date  on  which  the  aforesaid  Mr. 
HubDard  weat  to  her  lioae  alone  and  procured  the  si^cd  written  offer 
of  llrs.  Christie  to  the  farm  In  question  in  this  case.   fja^thar  or 
not  in  so  doing,  he  was  assisting  the  Plaintiff  In  the  aa^er  recited 
la  the  previous  Hardison  letter  of  May  6,  and  the  letter  of  July  11 
becoaes,  under  the  present  state  of  the  record,  a  question  of  fact. 
On  Deeeiaber  4,  1941,  Plaintiff's  Exhibit  10,  oa  a  slallar  letter- 
head, is  a  letter  addressed  to  Mr.  (*uy  9.  ?/jirtin,  302  MortA 
Hell,  Champaign,  Illinois,  coneex^lng  a  farm  in  Venaillon  County 
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which  is  «isned  toy  h,  M,   Hard! son.  Assistant  Supervisor.  Copy  of 
the  letter  sliailarly  addreaaed  to  Mr.  Martin  dated  ^roh  10,  194S, 
being  Plaintiff' 8  Exhibit  U,  la  a  oarbon  oopy  of  letter  sigaed  ^ 
L.  M.  Hardiaoa,  Aeslstant  Supenrieor  to  la-.Psul  McSeary,  Route  #5, 
Urbaaa,  Illinois  eoneernins  the  sale  of  farm  Mo.  72  bears  type- 
written aotatioa  as  follows:  *  Dear  ar.  Martins  Attached  please 
find  oopy  of  your  o<^niission  agreeaent  which  has  baen   executed 
\^   a  duly  authorized  official  of  the  Society."  The  atta^ed  sales 
eoauleslon  agPeeJaent.  of  The  gqui table  i4,fe  Assurance  Society  of 
the  0nlted  States,  Farm  Mortgage  l>epartaeat,  with  a  carbon  copy  of 
stateiaent  signed  and  approved  hy  Ouy  W.  Martin,  at>ker,  Chai^aiga, 
IlUnois,  so  "Approved  3/5-4S,»  set  forth  details  conoeralns  offer, 
eale  and  eoiatslssion  paid  Martin  on  sal©  of  farm  to  MoKenry.   A 
•Ifflilar  ftgreeiBeat  and  receipt  by  Martin  appears  to  have  oeea  given 
in  all  other  instances  la  i^ieh  ooianisslon  was  paid  by  the  Defend- 
ant to  the  Plaintiff  la  ooimeotioa  with  real  estate  sales  referred 
to  la  the  various  exhlMta  and  further  so  siiowa  aa4  detailed  at 
length  la  the  cross  «3»«inatioa  by  Defendant's  oounsel  and  redirect 
eaaainatioa  of  the  Plaintiff  appeariatS  in  the  record. 

The  signed  offer  of  Mrs.  Christie  taken  by  ifeibbard  on 
^une   26,  194S,  ooatalned  araoag  other  recitals,  the  followitig  ia 
Cl^se  7t  "The  elosii^  of  tiUe  to  take  place  at  118  Sorth  Hell 
Street,  GhaaB>alsa,  llliaois,  on  the  1st  day  of  July,  1948  at 
10  o'clock  A.  H.*   f^e  said  offer  was  accepted  by  the  coapaay  at 
Its  h^e  office  on  juhp  30,1942,  sigaed  "fhe  Squit-^^ble  Life  Aseur- 
*aoe  Society  of  the  Uaited  States  hy   Jeorge  MoHugh,  3rd  Vice  Presi- 
dent.*  Clause  12  thereof  recites  *We  represeat  that  ®puce  Mae- 
hart  aad  Frank  Miaer,  a  real  estate  te*oker  of  Moatioello,  Illi- 
nois, la  the  only  person  througa  whoa  we  have  aegotlated  for  the 
puz^shase  of  said  real  estate  and  that  he  brought  sOJOut  this  traas- 
aotloa.*   The  l^sls  of  this  recital  does  not  appear,  since  neither 
the  amteii   nor  any  refereace  to  any  service  rendered  by  such  brokers 
or  by  any  other  teroker  tbaa  the  Plaintiff  spears  elsewhere  la  the 
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reeord,  and  the  recital  thereof  was  neither  sigaed,  approve  fey  m>r 
biadlag  uptm  the  Plaintiff  and  states  a  legal  coaclualon.  ISpe.  Chris- 
tie •«  teetimony  that  the  Plaintiff  was  the  first  laroker  who  sollelt- 
ed  the  purohaae  of  the  preralsea  by  h&r   and  took  her  to  see  the  preoieee 
aM  urged  the  sale  on  various  oeoasions  and  tiiat  she  signed  the  offer 
through  Hul}l>ard  la  tiie  absence  of  any  te*o&er,  stands  mteontradlcted 
and  the  fbove  recital  could  only  bear  upon  the  weight  and  credibility 
of  her  testlmoay  la  relation  thereto.  The  Plaintiff's  testiaony  as 
to  his  serrioea  and  as  to  conversations  with  llardison  ooaeerrtlng  his 
prospect  Mrs.  Christie,  which  were  ^ily  in  part  denied  by  Hardison 
upon  ftt'oss  exaalaatlon  and  to  some  extent  coxT^oborated  the  same, 
together  wlUi  the  eosBBunieatioas  and  letters  concerning  services  of 
Martin  and  the  status  of  Hardison  and  Hubbard  as  coapaj^  representa- 
tives cannot  be  ignored  and  aust  be  considered  in  passing  U|>on  the 
aotloa.  It  may  also  be  noted  that  defendant's  "Fleldaan  in  charge 
of  loans*  (Ex  6)  Mr.  3.  P.  Hubbard,  was  repeatedly  deslsnated  In 
Hardison *s  correspondence,  copies  of  which  were  sent  *o/o  Hubbard", 
as  one  who  would  sladly  assist  the  Plaintiff  in  negotiaUng  the 
•ales  and  that  said  ajbbard  had  worked  with  Plaintiff  whose  •co- 
operation'* was  •a|»preclated"  (ISx.  9)  In  dosing  previous  gales  ant 
was  also  Identified  as  the  oan  who  shortly  thereafter  wsot  al(^ 
to  the  home  of  ftro.  Christie  aad  procitred  from  her  the  written  offer 
to  buy  the  fara,  therein  setting  forth  the  above  recital.  While 
this  evidence  aight  be  esplal^sd  or  overcome  by  the  Defend^it  iqjon 
further  proof  «id  as  a  iaatter  of  defense;  upon  the  motion  for  a 
directed  verdict,  the  testiaony  on  behalf  of  the  Plaintiff,  together 
with  all  legitimate  and  reasonc^le  infereissee  therefroa,  aust  be 
viewed  and  eoasidered  In  the  light  aost  favorable  to  the  Plaintiff, 
and  when  so  considered  we  are  unable  to  say  that  there  Is  ma 
evidence  in  the  record  tending  t©  prove  the  material  allegations  of 
the  coamlalnt  or  the  neeeseai^  elesaents  of  Plaintiff's  alleged  cause 
of  action.  Oarreli  v.  Hew  rork  Gent  H,0o.,517  Ill.App.  481,  491; 
47  S.S.(2d)  30;  affirmed  384  111.  699j  §8  M.S.  {2d)  301;  Slumb  v. 
Oetz,  3«6  111.  873,  8  H,  S.  (3d)  630. 
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Defendant  strongly  stresses  the  fact  XhaX   the  instruc- 
tions, letters  or  contract  concerning  the  payment  of  coffimisslona 
specifically  proTldes  that  the  Plaintiff  is  not  entitled  to  the 
payment  of  comsalsslons  unless  axA  until  he  GK^nsuomates  the  Bale   and 
that  the  tr^msactlons  closing  the  same  asast  he  made  through  hia. 
While  that  mn^  well  be  conceded  here,  we  need  only  repeat  that  it 
appears  from   the  record  that  Hubbard,  who  is  designated  as  Fleldnan 
or  ac  Fieldsaan  in  charge  of  loans,  in  various  exhil^ts,  and  who  wbm 
esipressly  delegated  in  writing  to  assist  Plaintiff  in  the  negotiation 
of  his  irarious  transactions,  did  procure  the  written  offer  and  toat 
Mrs.  Christie  recognized  hiai  as  a  representative  of  the  cosipany  and 
not  as  a  brolcer  and  further  recited  ^lat  ^en  she  signed  and  3ub~ 
mitted  this  written  offer,  no  broker  was  present  to  proeuj^e  such 
written  offer.  Whether  or  not  a  different  broker  was  reoognixed 
and  paid  by  the  Defendant  ©oapaay  Is  not  materi^il  in  passing  upon 
the  sotion  herein,  while  the  ec^apany  representative  apparently 
transmitted  the  offer  to  the  home  office,  followed  hs'   the  final 
acceptance  thereof  and  consummation  of  the  s.ale  without  the  knowledge 
of  the  Plaintiff,  the  Defendant  eonqsany  could  not  h^   such  action  alone 
deprive  PI sintiff  of  his  right  of  action  to  recover  any  earned  coa- 
Blseians*   A  real  estate  broker  who  begins  negotiations  tor  ths 
sale  of  real  estate  for  his  principal,  which  are  ©aiivied  on  to  final 
sale,  cannot  be  deprived  of  his  right  to  commissions  loerely  because 
the  pri  islpal  took  up  and  eoispleted  the  negotiations  himself  or 
through  anotoer  party.  Rlgdon  v.  More,  226  111.  382-387;  ^  H.  E. 
tOlJ  Hafner  V.  Herron,  165  111.  242;  46  S.  E.  211.  Such  action 
fay  the  Defendant,  Might,  by  reas  ;naole  inference  froa  facts  and  cir- 
etastanoes  in  evidence,  well  constitute  mid   imply  a  waiver  of 
that  particular  provision  of  the  contract  which  required  the  Plain- 
tiff to  procure  and  submit  the  iwitten  offer  and  personally  oon- 
swmate  the  transaction  and  delivery  of  the  deeds  of  conveyance 
necessarily  executed  and  delivered  by  the  Defendant  to  the  purchaser. 
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TOiether,  under  the  evidence  herein.  It  appears  that  the 
oervlees  and  efforts  of  the  Plaintiff  were  the  procuring  oause  and 
effective  i^e^uas  of  bringing  about  the  sale  of  the  real  estate  in 
question,   either  alone  or  with  the  voluntary  assistance  of  the  de- 
fendant,  or  whether  the  actions  of  the  Defendant  as  disoloaed  by 
the  record  In  ooaeiiraaating  such  sale,   constituted  a  waiver  of 
the  requirement  that  the  s'J.e  toe  consummated  by  the  Plaintiff,  lM|» 
tmgiiiT  questions  of  fact  x^squiring  suoaission  of  the  case  to  the 
Jury  under  applicable  inatruetions  as  to  the  law  by  the  Courts. 
Reed  V.  louns,  14S  111.  App.   210. 

In  toe  recent  case  of  fSrooiae  v.   Freyn  I^iig.   Co.,  374  111. 

ILI  9%  page  12S;  38  M.  E.{8d)   374,   conoemiag  the  sales  contract 

therein  discussed.   It  is  said  that:     *  if  ajpellees  were  the  efficient 

oause  of  producing  a  oustoiaer  who  was  wHiing  to  buy  the  engirwer- 

ing  skill  or  other  property  of  Appellant  upon  terms  fixed  by  the 

latter,   and  su<di  contract  was  actually  entered  into,    toe  a^ent  would 

be  entitled  to  the  coa^ensatlon  agreed  u;>on,    (Henry  v.   Stewart,  185 

Monroe  v.    Snow, 131  Id. 126;) 
111.   448;  Hafner  v.    Herron,i65  id.a42;7and  in  guch     cases  an  agent 

will  act  be  deprived  of  his  eoogission  because  the  principal  assist- 
ed or  took  part  in  toe  negotiations  wiiioh  resulted  in  the  contract 
for  such  eex^ioes  or  property,     aigdoa  v.  More,   226  111.     363. 
What  part,   if  any,   toe  brokers  Rinehart  aM  Minor  actually  took  in 
closing  the  transaotiiwi  does  not  now  appear  froro  toe  record,  althoi*^ 
it  appears  thkt  *ney  did  not  personally  procure  and  siibalt  itritteii 
offer  accepted  by  toe  Defendstnt. 

Xa  rUgdon  v.  More,   supra,   toe  Supreme  Court,   at  page  387, 
q«wti^s  wtto  approval  froa  toe  case  of  Hafner  v.   Herroa,  165  IH.  242, 
46  M.  £.  all,  toe  fallowing  principle  of  law   ;     "Hor  is  it  always 
neoeeeary  that  the  purchaser  should  be  actually  inti^duoed  to  toe 
owner  by  the  broker,  provided  it  appears  affiz*raatively  that  toe 
purchaser  was  Induced  to  apply  to  toe  owner  throii^  the  lastrumeatal- 
ity  of  toe  broker  or  tlirough  means  employed  by  toe  broker.     It  is 
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sufficient  If  the  s  le  Is  effected  through  the  efforts  of  the  brolter 
or  throush  infor*Hjatlon  derived  from  him.  (Sueadorf  v.  Sohmldtj  55  H.Y. 
319;  Stmact   v.  Unther,   32  Wia.  344;  Lincoln  v.  McGlatohle,  3(>  Conn. 
136)  /   While  the  facts  la  the  Instant  case  are  not  p/u'allel  to 
the  facts  In  the  cases  which  we  have  cited,  supra,  or  from  tsfeich  we 
have  quoted,  we  deem  the  principles  therein  stated  to  be  ^plicabl© 
under  the  evidence  in  the  present  state  of  the  record  herein  and 
that  a  prima  facie  cause  of  action  was  proven  by  the  Plaintiff.  The 
Defead/mt  should  be  required  as  a  matter  of  defense,  if  he  sees 
fit  to  do  80,  to  affirmatively  sustain  hla  defense  upon  the  aerits 
on  eucaaission  of  the  case  to  a  jury  under  proper  instruoUonu  hy   the 

Court  as  ^  the  law. 

further 
In  Plaintiff  a/ asslgaaent  of  error  to  the  effect  that  the 

Trial  Court  erred  In  not  holdings  that  the  motion  for  a  directed 

verdict  was  contrary  to  the  manifest  wei&ht  of  the  evidence,  we  find 

no  aerit.    JJo  such  question  can  oe  considered  upon  a  motion  for 

a  directed  verdict  at  the  close  of  the  Plaintiff's  evidence  and 

eould  only  arise  under  a  motion  for  a  new  trial,  wherein  the  qua#- 

tloB  of  the  manifest  weight  of  the  evidence  aay  properly  be  raised 

and  considered.  v?e  hold  it  to  be  the  well  settled  rule  of  law  in 

that 
this  State, /Tn  passing  upon  a  motion  for  a  directed  Jury  vei'diet, 

the  Trial  Oourt  is  confined  to  the  question  of  whet/ier  or  not 

there  le  any  legal  and  coajpetent  evidence  in  the  record,  wiiich,  with 

reasonable  and  lesitlaate  inference a  therefrom,  viewed  in  the  light 

fflost  favorable  to  the  Plaintiff  or  party  against  whoa  the  aoUon 

is  Interposed,  tends  to  prove  the  material  alle^satlons  of  tlie  coia- 

plalnt  or  material  elements  of  the  cause  of  action  alleged  and  set 

forth  therein.  If  such  priaa  facie  proofs  appear,  the  motion 

should  be  denied  and  the  inatruoUon  refused.  If  it  does  not  so 

appear,  the  motion  should  be  allowed  and  the  instruction  given. 

Further  alleged  error  is  assigned  that  upon  a  motion  for 

directed  verdict,  the  Court  may  not  consider  any  evidence  developed 

lay   cross  examination  of  Pl^iintlff  or  his  witnesses.  We  are  not  la 

-  16  * 


.n; 


«.^  s- 


.ii 


au 


if 
\ 


on 


I 


Tirf    fr? 


81 


accord  with  this  vl«w.  Iiwofar  as  the  ox^ss  eataffllnatlon  is  ooaflned 

to  tiie  scope  of  the  direct  exaalaatioa  and  to  the  laaterial  allega- 

tioos  of  the  ooi^laint«  It  aajr  be  considered  by  the  Court  together 

with  all  other  e<wipetent  cTldenee  in  paeelj^  upon  auoh  motion.  la- 

eoapetent  or  Imaaterlal  eridenoe,  or  evidence  beyond  tiie  scope  of 

vM,oh 
the  direct  exomlnation/iay  be  elicited  in  support  of  an  afflmative 

defease  may  not  be  ao  considered  upon  said  sotlon.  While  aaterial 
testiaony  properly  elicited  upon  cross  exaainatioa  aay  be  so  cc«a- 
aidered  by  th?  Oourt;  such  evidence,  together  with  all  other  legal 
and  competent  testiaoay  on  behalf  of  the  Plaintiff,  laust  be  eoaalder- 
ed  and  viewed  with  all  reasonable  inferences  therefrom,  in  the 
light  saost  favorable  to  the  Plaintiff,  in  passing  vtpon   Defendant's 
notion  for  a  directed  vex^ict. 

We  hold  that  pri^aa  fade  proof  of  the  Plaintiff's  alleged 
cause  of  action  aii^ears  in  the  record,  and  that  therefore,  the  Trial 
Court  ccaamitted  prejudicial  and  reversible  error  in  granting  9efeM~ 
ant*s  motion  for  a  directed  verdict  and  in  entering  hereon  a  jikig- 
aieat  in  bar  of  suit  and  for  costs  at  the  close  of  the  Plaintiff's 
evidence.  3uch  prejudicial  error  requires  reversal  of  the  Jud^»at 
aad  reiBaadnieat  of  this  cause  to  the  Trial  Court  with  directions 
to  pzH>ceed  In  accordance  with  the  holdings  herein.  The  Jud^eant 
of  the  Circuit  Court  of  Champaign  County  is  therefore  reversed  and 
the  cause  reaaaded  with  directions  to  set  aside  the  Judgoent,  deny 
the  DefeMaat's  aotloa  for  a  directed  verdict  aad  proceed  in  accord- 
ance with  the  further  holdings  of  this  Court. 

aKvmssD  AMD  mmm>m  with  mmamms* 
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SKIVELY,    BY   JOiJjf  R,   SMI\^'fiPf*i^^      ) 
HIS  FATHER  A^   tJEXT  PRIEIIT, 

APPELLAirrS, 


SJ  /W  £^    Xaix^ 


) 
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MERLE  ^.   BARBER      DOING  BUSINESS    } 

/  ) 

AS  BAFvBER'S  TOOLESALE  GROCERY,       ) 


APPEAL  FROM  THE 
CIRCUIT  COURT  CP 

fJINKEBAQO  COUI.TY. 


and  WILLIAM  A.  GOWAI^, 

APPELLEES. 


HUPFMAK,  J, 

TMs  is  an  action  by  appellants  to  recover  for 
damages  resulting  from  a  collision  between  appellant, 

Jolm  R.  Snively's  automobile  and  that  of  appellee, 
Merle  G.  Barber.   James  W.  Snively,  son  of  John  R. 
Snively,  was  driving  his  father's  car.  Appellee  barber's 
car  was  being  driven  by  his  agent,  '/Jilliam  A«  jowan. 

Both  cars  were  travelling  on  an  Improved,  concrete 
highway  and  in  a  westerly  direction.  As  the  cars  approach- 
ed an  intersection  in  the  highway,  appellants  contend  that 


i\ 


3::^-  rarjrr^sr^Mr  r 


the  speed  of  appellee's  ear  was  suddenly  reduced  and  the 
car  turned  to  the  left  across  the  pavement  in  the  path 
of  appellant's  car,  which  made  the  collision  unavoidable, 
all  of  which  the  driver  of  appellee's  car  stoutly  denies. 

The  case  was  heard  before  the  covrt   without  a  jury. 
The  court  found  appellants  were. ,,pi?-©©luded  from  recovei^ 
because  of^contrlbutory  negligence.  His  suramary  of  the 
evidence,  together  with  the  deductions  arrived  at  there- 
from, appear  on  pages  33  to  38  of  tiie  abstract.   The  evi- 
dence in  the  case  concerning  the  accident  Itself  consists 
of  the  testimony  of  James  W,  Snively  for  appellants,  and 
William  A,  Gowan  for  appellee.  There  is  no  question  in- 
volved in  the  case  exoei^t  one  of  fact.   Although  the  evi- 
dence Is  brief,  no  good  purpose  would  be  served  by  detail- 
ing the  seme  herein. 

The  element  of  surprise  always  exists  In  autoraoblle 
accident  cases.   They  usually  happen  suddenly  and  unexpect- 
edly. It  cannot  b©  assumed  they  are  anticipated  by  the 
parties  Involved,  as  no  one  would  intentionally  seek  to 
incur  injixry  to  his  person  or  property.  Since  the  element 
of  surprise  invades  cases  of  tMs  character,  w©  find  a 
wide  field  for  individual  versions  of  how  and  why  the  acci- 
dent happened.  People's  reactions  to  sudden  events  differ 
widely,  although  each  may  firrtily  feel  his  version  is  the 
correct  one.  The  court  in  this  Instance,  reviewed  the 
testimony  v/ith  respect  to  its  deductions  therefrom  and  the 
conclusions  arrived  at.  The  trial  court  who  hears  the 
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evidence  is  in  a  mors  favorable  position  with  respect  to 
Ms  findings  thereon  tiian  a  court  of  review.   This  court 
is  reluctant  to  disturb  the  judginent  of  a  trial  court  where 
it  does  not  appear  hia  conclusions  are  manifestly  erroneous, 
Estate  of  Sandusky,  3f^l  ill.  App.  1,  19. 

The  judgaient  of  the  trial  court  Is  affirmed. 

Judgment  affirmed. 
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IN  THE  APPELLATE  COURT  OF  ILLINOIS 
SECOND  DISTRICT 
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ABIN(m0*t.,44p:  AiTD  TBU^T 
COMPANY  OF  ABipfiON,  ~^' 
a  Banking  Corporation, 

.X  APPELLANT, 

/   vs. 

/ 
H./C.  BULKELEY,  ET  AL., 


'f^k.^ 
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APPELLEES . 
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APPEAL  FROM  THE  CIRCUIT 
COURT  OP  KNOX  COUNTY. 


HUFFMAN,  J. 

The  First  National  Bank  of  Abingdon  failed,  and  on 
August  29,  1927,  transferred  its  assets  to  the  First  State 
&  Savings  Bank  of  Abingdon,  which  assximed  liabilities  of 
the  National  Bank.  Appellees  were  directors  of  the  National 
Bank.   In  the  agreement  betv/een  the  two  banks,  and  pursuant 
to  that  portion  thereof  designated  "Directors'  Guarantee 
Fund,"  appellees  executed  their  notes  in  the  total  amount 
of  |56,156,  and  placed  same  with  the  State  Bank,   This 
provision  of  the  liquidating  agreement  provided  that  the 
corporate  note  of  the  National  iiank'"irr  the  svim  of  |>75,000, 
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and  the  equities  of  the  National  Bank  represented  by  shares 
of  stock  in  the  Bank  of  St.  Augustine,  were  to  be  deposited 
with  the  State  Bank  as  collateral  security  to  appellees' 
notes.   The  provision  then  recited  what  should  be  done  T/ith 
the  receipts  from  the  corporate  note  and  the  shares  of  stock 
In  the  Bank  of  St.  Augustine,  after  appellees'  notes  and 
interest  had  been  liquidated  from  the  proceeds  thereof. 

On  November  5,  1927,  the  First  State  &  Savings  Bank 
reduced  the  corporate  note  of  the  National  Bank  to  judgment, 
in  the  sum  of  $77,135.97,  gave  notice  thereof  to  the  Comptroller 
of  the  Currency,  and  filed  its  claim  therefor.   On  November  12, 
1929,  the  First  State  &  Savings  Bank  was  closed  by  the  Auditor 
of  Public  Accounts.   On  January  30,  1930,  a  liquidating  agree- 
ment was  made  between  the  First  State  &  Savings  Bank  and  the 
plaintiff  in  this  suit,  the  Abingdon  Bank  &  Trust  Company. 
Appellant  thereby  became  possessed  of  appellees'  notes  (renewals 
of  same)  by  virtue  of  the  liquidating  contract  between  It  and 
the  First  State  &  Savings  Bank, 
L      /.^J^   April,  1939,  appellant  bank  brought  suit  against    /fi  A..vi 
appellees  upon  their  notes  which  originated  in  the  agreement/  JfLd. 
between  the  First  National  Bank  of  Abingdon  and  the" First  '^ 
State  &  Savings  Bank  of  Abingdon,  as  aforesaid.   The  notes 
sued  on  are  dated  March  29,  1929,  due  six  months  after  date, 
and  are  renewals  of  the  notes  given  in  1927, 

The  first  trial  resulted  in  a  judgment  against  appellees, 
which  on  appeal  to  this  court  was  reversed  (312  111,  App.  177). 
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Plaintiff  bank  thereafter  filed  its  motion  supported  by  affi- 
davits, setting  up  that  it  had  made  discovery  of  certain  evi- 
dence which  woxad  conclusively  prove  and  demonstrate  the 
defendants  were  not  entitled  to  credit  of  the  sum  of  |36,850, 
in  the  manner  held  by  this  court  in  its  opinion.   Pursuant 
to  such  motion  and  affidavits,  this  court  on  December  15, 
1941,  modified  its  opinion  to  read:   "Judgment  reversed  and 
cause  remanded  for  another  trial."   The  petition  for  rehear- 
ing was  on  said  date  denied.   (It  will  be  noted  the  opinion 
as  reported,  discloses  the  petition  for  rehearing  denied  on 
said  date,  but  does  not  disclose  the  opinion  was  modified 
as  above  indicated). 

The  sole  contention  of  plaintiff  bank  in  its  petition 
and  affidavits,  whereby  it  secured  the  modification  of  this 
court's  opinion,  was  based  upon  the  manner  in  which  this 
court  had  allowed  credit  to  the  defendants  for  their  payment 
of  the  said  sum' of  |36,850.   No  contentions  were  raised  as 
to  other  credimnvolved,  and  nothing  was  to  be  gained  by 
relitigating  the  same  Issues  for  a  second  time  after  they  had 
once  been  adjudicated  by  this  court.   The  trial  court  in  the 
present  hearing  recognized  the  situation  in  his  remarks  (p.  250 
of  Abs.),  where  he  states  that,  "the  controversy  between  the 
parties  pertains  to  the  credit  to  be  given  on  directors'  notes 
as  provided  by  the  contract,"   The  only  dispute  with  which  we 
are  concerned  in  this  appeal  is  vifoether  the  defendant  directors 
shall  be  given  credit  on  their  notes  for  the  sum  of  |36,850, 
as  granted  by  the  court,  or  denied  such  credit  pursuant  to  the 
contention  of  appellants. 
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Since  the  facts  were  fully  developed  in  the  previous 
opinion  of  this  court  by  Mr.  Justice  Wolfe,  we  do  not  consider 
a  second  recital  of  the  same  necessary.   Our  attention  shall 
be  directed  solely  to  the  question  -vAiether  from  the  evidence 
on  the  second  trial,  the  defendant  directors  are  entitled  to 
credit  upon  their  notes  for  payment  of  the  above  sum  of  money. 

The  second  hearing  was  before  the  court.   Judgment  was 
rendered  in  favor  of  appellee-defendants .   Plaintiff  Bank  and 
Trust  Company  appeals  from  such  judgment. 

The  corporate  note  of  |75,000,  represented  the  total 
stock  liability  of  the  stockholders  In  the  National  Bank. 
The  said  sum  of  |36,850,  the  subject  of  this  controversy, 
represented  appellee  stockholders'  liability.   Instead  of 
their  paying  it  to  the  receiver  of  the  NatTonal  Bank,  they 
turned  it  over  to  the  State  Bank,  at  the  time  of  the  transfer 
of  the  assets  of  the  National  Bank  to  the  State  Bank,  and  at 
the  Instance  of  the  National  Bank  Examiner,  who  was  directing 
the  transfer.   A  receiver  for  the  National  J3ank  had  not  at  that 
time  been  appointed.   Tliis  irregularity  was  later  cleared  between 
the  State  Bank  and  the  Comptroller  of  the  Currency  by  the  ' 
exchange  of  checks  in  November,  1928,  at  which  time  the  State 
Bank  executed  a  receipt  therefor  to  the  Comptroller,  designated 
as  a  second  dividend  against  the  First  Kational  Bank  of  Abingdon. 
We  shall  refer  to  this  operation  more  In  detail  later. 

It  Is  undisputed  that  between  the  execution  of  the  original 
notes  by  appellees  In  August,  1927,  and  the  renewals  thereof 
involved  herein,  given  under  date  of  March  29,  1929,  the  First 
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state  <Sc  Savings  Bank  received  dividends  from  the  receiver  of 
the  First  National  Bank  In  an  _aBiQmit  in  excess  of  that  due 
hy  virtue  of  appelleeaJ„.,jaQ,t;©s .  This  statement  is  based  on 
the  assumption  that  the  |>36,850,  paid  by  appellees  upon  their 
stock  liability,  is  to  be  treated  as  a  dividend  from  the 
National  Bank  to  the  State  Bank.  Appellant  claims  it  should 
not  be  so  considered,  urging  that  it  should  be  treated  as  a 
part  of  the  cash  assets  of  the  ilational  bank,  passing  from 
it  to  the  State  Bank  by  virtue  of  the  liquidating  agreement. 

Pursuant  to  this  position,  appellant  sought  to  contradict 
and  impeach  the  dividend  receipt  from  the  First  State  &  Savings 
Bank  to  the  Comptroller  of  the  Currency  for  the  |36,850,  paid 
by  appellees  upon  their  stockholders'  liability.   In  this 
connection  it  appears  from  the  letter  appointing  the  receiver 
of  the  National  flank,  that  he  was  advised  as  follows:   "You 
have  today  been  appointed  receiver  of  the  First  liatlonal  Bank 
of  Abingdon,  Illinois,  for  the  purpose  of  collecting  an  assess- 
ment against  the  shareholders  of  that  bank  to  satisfy  the  judg- 
ment obtained  against  it  by  the  First  State  and  Savings  Bank." 
He  was  further  advised  therein  that,  "According  to  the  National 
Bank  Act,  all  funds  collected  from  an  assessment  against  stock- 
holders must  be  distributed  by  the  Comptroller  of  the  Currency 
in  the  form  of  dividends."  Prom  the  correspondence  between  the 
receiver  and  the  comptroller's  office,  it  appears  that  at  the 
time  the  national  Bank  was  "taken  over"  by  the  First  State  & 
Savin;7,s  Bank,  the  directors  then  paid  a  hxmdred  percent  assess- 
ment upon  their  stock,  \inder  the  direction  of  Mr.  Moon,  the 
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National  Bank  examiner  in  charge  of  the  transaction.   In 
response  to  this  information,  the  Comptroller  advised  the 
receiver  of  the  ijational  Sank  that  the  directors  as  share- 
holders thereof,  had  paid  their  stock  assessment  prior  to 
the  time  the  same  was  fixed  and  the  assessment  ordered  against 
them  by  the  Comptroller's  office,  and  that  therefore,  the  money 
so  paid  by  them  at  the  time  of  the  transfer  of  the  assets  of 
the  National  Bank  to  the  State  Bank,  could  not  be  considered 
as  a  payment  of  their  statutory  assessment,  for  the  reason 
that  the  Comptroller  had  not  at  that  tine  levied  an  assessment. 
The  receiver  was  advised  in  such  letter  that  in  order  for  the 
directors  to  receive  proper  credit  on  the  books  of  the  receiver- 
ship and  of  the  Comptroller's  office,  for  the  payment  of  their 
assessment,  arrangement  must  be  made  with  the  creditor  bank 
(State  Bank)  to  release  to  the  receiver  the  money  so  paid. 
The  letter  then  goes  on  to  say  that  since  the  State  Bank  is 
the  only  creditor,  the  Comptroller  would  immediately  turn  over 
to  the  State  Bank  the  cash  so  released  by  it,  in  the  form  of 
a  dividend.   The  receiver  was  advised  that  as  soon  as  the  State 
Bank  had  so  acted,  he  should  recomraend  the  payment  to  it  of  a  . 
dividend  equal  to  the  funds  represented  by  the  directors  stock 
assessment  liability.   It  was  following  this  correspondence 
between  the  Receiver  of  the  National  Bank  and  tlie   Comptroller  ' 
of  the  Currency  that  the  matter  with  respect  to  appellees' 
payment  of  their  stock  assessment  of  §^36,850,  was  clarified 
and  adjusted,  by  the  Comptroller  issuing  a  check  to  the  State 
Bank  for  such  amount,  as  dividend  check  No.  62374,  and  designated 
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as  a  second  dividend.   The  check  was  payable  to  the  First  3tate 
&  Savings  Bank.   That  bank  endorsed  same  and  returned  It  to 
the  receiver,  whereupon  the  records  of  the  Comptroller's  office 
were  brought  into  proper  adjustment.   The  receiver  of  the 
National  Bank  took  a  receipt  from  the  First  State  &  Savings 
Bank  showing  payment  of  said  sum  of  |36,850,  as  a  second  dividend 
from  the  receivership  of  the  First  National  Bank  of  Abingdon, 

,  The  correspondence  in  this  case  clearly  identifies  the 
fund  as  that  advanced  by  appellees  upon  their  stockholders 
liability,  at  the  time  of  the  transfer  of  assets  of  the  JIational 
Bank  to  the  State  Bank.   The  letters  of  the  Comptroller  clearly 
outline  the  manner  in  which  the  matter  was  to  be  handled  in 
order  to  bring  the  books  of  his  office  into  proper  adjustment 
with  the  facts.   The  State  Bank  appears  to  have  had  full  Imowledge 
of  the  correspondence  between  the  receiver  and  the  Comptroller, 
and  clearly  understood  that  the  purpose  thereof  was  to  clear  up 
the  matter  of  the  payment  by  appellees  of  their  stockholders 
liability.   The  situation  was  taken  care  of  according  to  the 
directions  of  the  Comptroller.   Payment  of  appellees  stock  assess- 
ment in  full  was  entered  upon  the  books  of  the  Comptroller's 
office  pursuant  to  his  order  of  assessment.   Such  sum  was  duly 
receipted  for  by  the  State  Bank  upon  its  claim  against  the 
National  Bank  by  virtue  of  its  judgment  on  the  t75,000,  note. 

In  the  former  opinion  of  tills  court,  it  was  found  that 
appellees  had  no  knowledge  of  the  dividends  received  by  the 
State  Bank  from  the  receiver  of  the  National  Bank,  upon  its 
judgment  taken  on  the  $75,000,  note,  at  the  time  they  executed 
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the  renewal  notes  sued  on.   This  co-art  fiirther  found  that 
appellees  owed  nothing  to  the  First  State  and  Savings  Bank, 
at  the  time  the  renewal  notes  were  executed.  We  find  nothing 
in  the  second  trial  to  cause  us  to  change  our  former  conclu- 
sion in  this  regard.       '   , 

Appellees  pled  the  defense  of  ultra  vires,  but  all 
transactions  ujider  the  liquidation  agreement  appear  to  have 
been  concluded. 

The  judgment  is  therefore  affirmed. 

-    ,  -       Judgment  affirmed. 
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MR.  I^SSIDING  JUSTICE  O'COMJIOR  DSLIVEPJSD  THE  OPIMiON  OF  THE  COURT. 

Pl*lai4ffj  the  beneficiary  of  three  life  insurance  policies 
issued  by  defendant  to  her  husband,  Abraham  welnsteln,  brought 
an  action  to  recover  on  the  three  policies,  the  first  datecT""'^"'" 
M&y  1,  1837  for  31,500,  the  second  dated  October  18,  1937  for 
|8,600  and  the  third  dated  Decemr^er  15,  1937  for  35,000.  There 
Tms  a  Jury  trial  and  a  vemict^in  plaintiff's  favor  for  il,500. 


moved  for  Judgment  notwithstanding  the  verdict  as  to 
the  gecond  and  thl^d  polioies.  The  oourt  allowed  the  motion  as 
j     to  the^^j^OO jjolley  but  ©verruled  the  motion  as  to  the  policy 

for  $8,500^ also  overruled  plaintiff «e  motion  for  a  new  trial  and 

Jud^ent  was^entered  in  plaintiff's  favor  egalnst  defendant  for 
#7,800,  being  the  face  value  ®f  txie  first  and  third  policies 
aggregating  o6, 500  and  the  balance  of  "1,300  was  for  accriied 
interest.  iDefendant  appeal s^^and^_fila,3jEdfeirf_as signs  cross  e  ror 
on  the_gs»ouad.. that  judgment  notwithstanding  the  verdict  should 
have  been  entered  for  the  face  of  the  three  oolicies. 

The  case  has  been  tried  three  times.  The  first  trial 
resulted  in  a  verdict  in  plaintiff's  favor  on  April  21,  1941, 
for  |a,500.  plaintiff's  motion  for  a  new  ti^al  was  allovved  and 
defendant's  petition  for  leave  to  appeal  to  this  court  was  denied. 
The  Jury  on  the  second  trial  returned  a  verdict  February  26,1942, 
and  assessed  plaintiff's  damages  at  |?,500,  Defendant's  motion 
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tor  »  „e,  trial  was  alio  ed  ^   on  the  oral  argument  It  wa- 
.tated  that  the  new  trial  .a.  allowed  beoauae  the  a.o™t  of  the 
rerdlot  ^as  laacourat.  In  any  new  of  the  oaee.  on  the  trial 
Of  the  oaee  the  third  time  the  Jury  on  May  6.  1942.  retun«d 
a  verdict  for  tt.aoo  i„  plaintiff -e  favor,  ae  ahove  stated. 

on  thle  appeal  defendant.  Insurance  ooopany.  ^,e  no 
ccnplalnt  of  the  verdict  of  the  jury  m  plaintiff,  favor  for 
tl.600  but  coun.3l  contend  that  the  trial  court  should  have 
entered  Judgment  on  the  verdict  and  that  the  court  erred  In  .u.- 
taming  Plaintiff  .e  motion  In  part  and  entering  Jud.«nt  notwith- 
standing the  verdict  for  the  amount  of  the  first  and  third 
policies,  on  the  other  hand,  counsel  for  plaintiff  contend  that 
their  motion  for  Judgment  notwithstanding  the  ve.^lct  should  have 
been  allowed  and  Judg^nt  entered  m  plaintiff. s  favor  for  the 
face  value  of  the  three  policies,  with  statutory  interest. 

The  defense  Interposed  .vas  that  the  Ineurea,  Abraham  Weln- 
.tein.  «aa.  false  answers  to  the  questions  put  to  him  in  hi,  appU- 
oatlon  for  Insurance.  That  the  answers  were  knowingly  false  a.d 
were  MaterlU  and  that  the  Jury,  by  their  verdict,  found  In  defen- 
aaafs  favor  as  to  the  two  policies  Involved  In  this  appeal. 

The  evidence  shows  that  on  March  30,  1937,  velnsteln  made 
application  for  ?1,B00  of  Insurance  and  on  October  6.  1937.  made 
his  second  application,  in  connection  wltn  this  application  he 
appeared  before  the  medical  examiner  October  10.  1937.  and  was 
asked  by  the  examiner:   -Have  you  ever  been  an  inmate  of  a  hospital, 
sanltorlum.  asylum  or  cure  whether  for  observation,  examination 
«|.treatment,  if  ye.,  give  date,  duration,  nature  of  ailment  and 
nam.  of  Institution.  30.  Have  you  ever  had  any  ailment  or  disease 
Of  (a)  The  Brain  or  Nervous  system?  no.  The  Heart  or  Lungs?  no. 
(o)  The  stomach  or  Intestines.  Liver.  Kidneys  or  cenito-arlnary 
organs?  no.  Have  you  consulted  a  physlclto  for  any  ailment  or 
disease  not  Included  in  your  above  answers?  no.  -what  clinics. 
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hospitals,  physicians,  healers  or  other  praetitlonere,  if  any, 
aot  named  above,  have  you  consulted  or  been  treated  hy,  within 
the|past  five  years?  If  none,  so  state,  noittt. « 

In  the  application  for  the  |g,000  polioy  icovember  19, 
19S7  which  is  stated  to  he  fcr  additional  insurance  and  refri:*© 
to  the  "original  application"  -  the  one  on  which  the  ^8,500' 
policy  was  issued  -  the  insured  i?as  asked:   «^a»»  you  consulted 
any  physician  or  suffered  any  Illness,  disease  or  injury  since 
the  date  of  the  » original  applications  if  yes,  give  particulars. 
HO.  •  There  me  also  attached  to  and  laade  a  part  of  that  policy 
a  copy  of  the  application  n^lch  the  insured  made   the  basis  on 
vkLch  the  #8,500  polioy  was  issited. 

The  unooatradle^ed  evld^ce  is  that  the  Insured  and  plaintiff, 
his  wife,  on  September  20  their  wedding  anniversary  went  to  the 
Mayo  clinic  in  Rochester,  i^in  lesota,  mere  he  was  essoined  by 
doctors  on  September  21,  and  Septesaber  25,  1937.  He  ooa^laineo 
of  stomach  trouble  and  the  doctor  told  him  that  the  axaalnation 
showed  evidence  of  a  duodenal  ulcer  and  that  his  tonsils  aere 
ihfeeted.  He  was  advised  regarding  the  treatment  of  the  ul»@r. 
The  heart  was  normal  at  the  time  and  a  dietary  treatment  for  ulcer, 
similar  to  the  Dr.  Sippy  treatment,  was  recojatended, 

1^  Lenn,  of  Chicago,  called  by  defendant,  testified  that 
the  i»8U5-ea  caae  to  him  October  18,  1937,  at  which  tla»  the  doctor 
escamlned  hla  and  was  Inforsed  by  wr,   welnstein  that  he  had  been 
to  the  Mayo  clinic.  The  doctor  sent  hia  to  Mount  slnai  Hospital 
and  the  next  da#  reaoved  Mr.  Weln8teia»s  tonsil s  which  showed 
evidence  of  infection.  The  doctor  further  testified  thst  the 
removal  of  the  tonsils  4id  not  m&ke   any  difference  as  to  the  health 
of  the  Insured  except  that  In  the  doctor's  opinion  it  would  l»pro»e 
the  insured's  health.  The  tf-iaediate  cause  of  the  insui^d's  death 
on  AP  11  1,  1938,  V6.B  angina  pectoris. 

Plaintiff  off«»T*ed  in  evidence  a  letter  froai  the  second  vice 
president  of  the  defendant  ecM^any,  written  from  the  home  office 
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in  S«w  York  City,  to  the  insulted  In  (jhl«ag©,  dated  mrmhev  12, 
1937  (in  connection  with  tb«  application  for  the  |S,000  policy) 
in  Which  it  is  stated  that  th«  company  had  received  the  appli- 
cation  from  the  Chicago  representative  and  it  was  gratified  by 
this  evidence  of  Mr,  Welastein'a  eatisf action  of  their  contracts 
Of  insurance  issued  to  him.  That  the  fine  picture  the  company 
had  of  lyir,  Welnstela  showed  that  he  was  ^  excellent  insurance 
risk.  That  in  view  of  these  facts,  the  coaip^  was  willing  to 
consider  Mr.  ^einsteln  for  an  additional  policy  tor     .,ooo  «,hole 
Life  Ineunmce  without  the  need  ^or  any  further  eviaenee  of  insur- 
ability. 411  we  require  to  put  the  aaditioa&l  contr-aet  m   force 
for  the  i^rotection  of  your  family  u  your  O.K.  and  your  chedk 
for  the  aeo«ss&x7  pi^iaiug, « 

The  trial  court  ii"~iMtiiJ^^^^t^otion  for  a  judg- 
-^.  «ent  notwithstanding  the  verdict  ag  to  the  #5,000  policy,  referred 
^y   to  this  letter,  and  we  think  based  his  decision  principally  upon 
it,  The  court  saldj   «i  oaimot  let  this  verdict  stand  m   it  is. 
It  ie  not  in  conformity  with  the  evidence,  it  is  against  the  mani- 
feat  weight  of  the  evidence,  so  fiar  as  the  S5,000  -  policy  ie 
ooaeemed,  i  think  the  jury  waa  Justified  in  finding  the  ^,500 
for  the  plaintiff,  *»*  i  cannot  (juarrel  with  the  Jury  on  the 
#8,SO0  -  policy,  but  the  $&,Q00  -  policy  might  be  looking  beyond 
the  point,  if  they  thou  ht  ***  the  misrepresentation  was  m*fterlal 
to  the  rl8k,«  Tm.t   if  tiie  suit  had  been  brou^t  on  the  #5,000 
policy  alone  and  the  evidence  were  fciie  B&m,   he  would  have  t@ 
direct  a  verdict  for  the  plaintiff. 

We  think  the  decision  of  the  court  cannot  be  sustained.  The 
letter  wag  written  on  the  fcssu«?>tion  that  the  answers  sade  by  the 
insured  to  the  questions  put  to  aim   in  hie  application  upon  ifeich 
the  |8,S00  policy  was  issued  were  true  -  that  he  had  not  consulted 
a  doctor  or  he&n   treated  at  a  clinic  within  five  years,  or  at 
any  otiier  time.  The  uncontradicted  evidence,  ar  at  least  the 
overwhelaiiag  weight  of  it,  shows  that  the  answers  complained ie re 
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not  true,  but  on  the  contrary,  tlriat  he  had  been  examined  at 
the  Mayo  clinic  with  the  result  as  above  stated.  This  was  the 
View  of  the  jury.  They  were  instructed  at  plaintiff ig  request 
that  in  order  for  the  defendant  to  avoid  UabUity  on  any  of  the 
policies  for  the  alleged  false  answers  in  the  application,  it 
was  necessary  for  the  insurance  eoapany  to  prove  by  a  greater 
weight  of  the  evidence  that  the  answer  Baa«  by  Mr.  Weinsteln  was 
material  to  the  acceptance  of  the  risk  and  that  he  knew  such 
answer  was  false  and  made  it  with  actual  intent  to  deceive  the 
insurance  company, 

U^on  a  consideifation  of  all  the  evidence  in  the  record  we 
are  unable  to  say  that  the  finding  of  the  Jury  as  to  the  |8,500 
and  #5,000  policies  in  favor  of  defendant  is  against  the  manifest 
weight  Of  the  evidence,  it  follo^.s  that  the  court  erred  in  granting 
plaintiff  Is  motion  in  part  for  a  judgment  notwithstanding  the 
verdict  and  for  the  same  reason,  the  plaintiff ig  contention  tlxat 
the  court  should  have  allowed  its  motion  for  Judgment  notwithstand- 
ing the  verdict  as  to  the  s8,500  policy  cannot  be  sustained.  And 
there  is  nothing  in  Thompson  v.  state  wxt.   Life  Assur.  no. ,  305  lU- 
App.  256,  upon  which  plaintiff  places  reliance,  contrary  to  the 
above  holding.  In  that  case  the  applicant  for  insurance  after 
answering  a  number  of  questions  as  to  the  state  of  his  health 
said  that  he  hcd  not  consulted  a  doctor  forbthe  last  five  years, 
while  the  evidence  showed  he  had  been  treated  for  influenza,  sore 
throat,  etc.,  for  which  he  wag  laid  up  at  htme   for  about  a  week, 
we  held  this  was  trivial  and  further,  that  the  chief  medical 
examiner  for  the  insurance  company  testified  that  he  knew  the  answers 
made  by  the  applicant  were  not  true  because  they  had  prior  to  that 
time  issued  other  policies  to  him  where  his  answers  were  different. 
We  further  held  that  there  was  no  intention  to  defraud. 

Counsel  for  plaintiff  further  contend  that  the  court  erred 
in  giving  instruction  #9  at  defendant's  request.  That  instruction 
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is  as  follows:   "The  Court  Instructs  the  jury  as  a  matter  of 
that  it  is  the  actual  condition  of  health  of  the  insured  which 
controls  and  not  his  apparent  health  or  what  he  or  anyone  thought 
his  health  to  be. "  This  instruction  is  wrong  hut  it  is  merely 
abstract  in  form  and  does  not  direct  a  verdict.  Oth«r  Instructions 
were  given  by  whigh  the  jury  were  told  that  false  answers  made  by 
Mr.  Weinstein  to  questions  would  not  avoid  the  policy  unless  the 
insurance  company  proved  by  the  greater  weight  of  the  evidence 
that  the  applicant  Isxiev   such  answers  were  false  and  were  made  with 
actual  intent  to  deceive  the  insurance  company.  We  think  the  Jury 
ole&rly  linderstood  the  issues  they  were  to  decide  and  were  in  no 
way  Bilsled  by  instruction  ^9. 

The  Judgment  of  the  Circuit  court  of  Cool:  eo\mty  sustaining 
plaintiff's  motion  in  part  for  Judgment  notwithstanding  the  verdict 
as  to  the  |5,000  policy  is  reversed  and  the  matter  remanded  Tt?ith 
directions  to  enter  Judgment  on  the  verdict. 

REVERSED  AMD  REMANDED  WIfH  DlRSCflONS. 

Nieaeyeri  J,>  lOlA.  Ssitehett^  j.,   concur. 
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JACK  ELLIOTT  and  JOSEPH 
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BULK  8S.RVI€f^8TATI0N3,  INC., 
a  Corpora.J?lon> 
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i   PRESIDIMG  JU3TI0E  O'OONMOR  DELIVHRED  THS  OPINION  OP  THE  COURT, 

plaintiffs  brought  an  action  against  defendant  to  recover 
damages  claimea  to  have  been  sustained  by  them  on  aneoimt  of 
their  wrongful  eviction  from  a  gas  filling  and  service  station 
whftlh  they  had  leased  from  defendant.  There  was  a  trial  before 
the  court  without  a  jury,  a  finding  and  judgment  in  plaintiffs' 
favor  for  #2,220  and  defendant  appeals.  ■"--—-— 

The  record  discloses  ths,t  August  4,  1939,  the  parties  en- 
tered into  a  written  agraement  which  is  designated  "Lease  and 
Pi^nchlse  Agreement"  whereby  defendant  leased  to  plaintiffs  one 
of  defendant »s  gas  filling  and  service  stations,  ho.  12,  located 
at  5701  Cottage  arove  Avenue,  Chicago,  for  a  period  beginning 
August  1,  1939  and  ending  July  31,  1940,  unless  sooner  terminated 
as  provided  in  the  lease.  The  minimum  rental  was  |200  and  the 
maximum  $350  per  month,  according  to  the  number  of  gallons  of 
gasoline  which  defendant  delivered  to  plaintiffs,  etc.  Plaintiffs 
went  into  possession  and  operated  the  station  until  March  1,  1940, 
when  they  contend  they  were  wrongfully  evicted  by  defendant.  On 
the  other  side,  defendant's  position  Is  that  plaintiffs,  in  the 
operation  of  the  station  permitted  it  to  be  dirty  and  improperly 
kep3b,etc,,  for  which  they  had  a  right  to  cancel  the  lease  and 
that  as  a  matter  of  fact,  plaintiffs  surrendered  possession  of 
the  station  to  defendant  on  March  1,  1940. 

There  Is  considerable  evidence  In  the  record  tending  to 
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sustain  the  respective  positions  of  the  parties  as  to  the  method 
in  which  plaintiffs  conducted  the  station  and  whether  they*^ 
voluntarily  surrendered  it  to  defendant.  The  court  found  plaintiffs 
had  substantially  complied  with  the  terms  of  the  lease;  that  they 
did  not  surrender  possession  of  the  station  to  defendant  and  that 
under  a  stipulation  entered  into  by  the  parties,  the  damages  were 
agreed,  in  case  there  was  to  he  a  recovery,  to  be  |£,000  and 
#020  which  it  is  conceded  defendant  o'«^ed  plaintiffs  for  some  of 
plaintiffs*  property  which  defendant  took  over  on  March  1* 

We  have  considered  all  of  the  evidence  in  the  record  and 
the  argw^ent  of  counsel  for  the  respective  parties  and  are  of  opin- 
ion that  we  would  not  be  warranted  in  disturbing  the  finding  of 
the  court  to  the  effect  that  plaintiffs  substantially  complied 
with  the  terms  of  the  lease,  as  being  against  the  manifest  weight 
of  the  evidence.  And  the  overwhelming  weight  of  the  evidence 
sustains  the  finding  of  the  court  to  the  effect  that  defendant 
forcibly  took  physical  possession  and  ejected  plaintiffs  from  the 
premises.  In  these  clrouastanoes  we  are  not  warranted,  under 
th©  law,  in  disturbing  the  finding  and  judgment  of  the  court. 

There  is  considerable  argument  in  the  briefs  that  the 
amount  of  the  judgment  is  not  warranted.  Counsel  for  defendant 
adiBlt  there  is  due  plaintiffs  $220  for  the  property  taken  by 
defendant  when  it  took  possession  on  March  1,  but  contend  that 
under  the  stipulation  entered  into  between  the  parties  on  the 
question  of  the  balance  of  plaintiffs'  claimed  damages,  the  court 
eri*ed  in  finding  that  it  was  agreed  that  this  damage  was  #2,000, 
Goimsel  further  wentend  that  no  part  of  this  $2,000  should  have 
been  allowed  because  it  wts  excluded  by  the  terms  of  the  stipu- 
lation. 

The  question  for  decision  on  this  point  is  the  interpreta- 
tion ©f  the  stipulation  and  the  law  applicable.  The  stipulation 
was  made  Maroh  £4,  1942,  and  the  cause  went  to  trial  May  11,  1942. 
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By  the  stipulation  It  was  agreed  tha,t  defendant  had  full  super- 
vision, management  and  control  and  operated  the  gas  filling  aafi 
serrlce  etatlen  from  March  1,  1940,  to  and  including  July  31,  1940, 


and 


"2*  Tliat  during  the  period  beginning  March  1,  1940,  and 
ending  July  31,  1940,  the  profit  derived  from  the  operation  of  sa4d 
gasoline  filling  and  service  station  after  the  payment  of  all  oper- 
ating costs  and  expendes  and  the  costs  of  all  goods,  i^aree  and 
merchandise  aold  from  said  station,  and  the  payment  of  all  wages 
and  salaries  to  employees  excepting  plaintiffs,  would  have  heen 
the  sua  of  TWO  Thousand  (#2,000.00)  Dollars,  (out  of  whicji  sum 
the  plaintiffs  would  have  had  to  receive  all  compensation  for  their 
personal  aervlce8d.n  the  operation  of  said  gasoUne  filling  and 
service  station  during  said  period)  if  the  plaintiffs,  jack  Elliott' 
ana  Joseph  Epstein,  had  operated  said  gasoline  filling  and  service 
station  during  the  period  beginning  March  1,  1940,  to  and  Including 
July  Sa>,  1940,  Instead  of  the  defendant,  and  it  is  hereby  expressly 
stipulated  that  both  of  the  plaintiffs  would  have  worked  at  said 
gasoline  filling  and  service  station  regularly  and  would  have 
devoted  all  of  their  time  to  Said  gasoline  filling  and  service 
station  during  all  of  said  period. 

«3,  That  the  reasonable  value  of  the  services  ©f  the  plain- 
tiffs as  operators  of  the  gasoline  filling  and  service  station 
during  the  said  period  beginning  Msjch  1,  1940,  to  and  including 
July  31,  1D40,  is  the  sum  of  Tw©  Thousand  (2,000,00)  Dollars; 
"4,  That  the  defendant  by  this  stipulation  does  not  waive 
its  right  to  claim  as  a  matter  of  law  that  the  reasonable  compensa- 
tion or  value  of  the  services  of  the  plaintiffs  during  said  period 
should  be  deducted  from  the  aforesaid  profits  of  said  gasoline 
filling  and  service  station, « 

We  think  the  meaning  of  this  stipulation  is  that  plaintiffs 
took  possession  of  the  station  March  1,  1940,  and  operated  and  con- 
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trolua  It  for  the  b.lar,ce  of  the  Iea«  which  expired  July  31, 
1940J  that  after  all  operating  ooate  and  e^en.ee  Including  the 
eoet  Of  the  -goods,  wares  and  .erohandlse  sold  fro.  the  station" 
and  an  wages  and  salarle.  were  paid  by  defendant  there  «,uld  be 
a  profit  Of  12.000.  The  provision  m  the  stlpjaatlon.  that  de- 
fendant after  It  took  possession,  paid  all  wage,  and  salarle, 
to  employees  "exeeptlng  the  plaintiffs-  doe.  not  In  any  ,«y  say 
that  defendant  had  not  ,«.de  $2,000  profit  but  on  the  contrary 
It  1.  e:qpressly  agreed  that  defendant  did  ^e  a  profit  of  #2.000. 
Obviously  defendant  would  not  pay  plaintiffs  because  they  were 
not  ..rung  at  the  station,  ae  result  of  all  thl,  is  that  defen- 
««t  «,ngfully  took  possession  ,f  the  station  which  prevented 
plaintiffs  from  earning  $2,000  and  defendant  would  therefore  be   ' 
liable,  under  th.  law,  for  this  «u«  less  whatever  the  plaintiffs 
IgM  eam  from  other  sources  during  the  period  fro=,  Harch  1. 
to  July  31,  1940. 

And  counsel  for  defendant  In  their  brief  say:  -if  the 
pr.^er  aeasure  of  damages  under  the  facts  of  thl,  oa.e  doe,  not 
require  a  deduction  ortthe  value  of  the  personal  services  of  the 
plaintiffs  fr.^  the  gros.  profit,  of  *2.000.00,  as  contended  under 
point  in  Of  defendant.,  points  and  authority,  then  there  must  be 
a  deduction  made,  under  the  law.  from  the  said  82,000.00  for  the 
earnings  of  Elliott  and  Epstein  during  the  period  from  April  l,t 
to  July  31st,  1940, .  and  that  the  evidence  show,  that  plaintiff, 
B!*%teln,  during  the  period  of  tl..  earned  *160  and  Elliott, 
#127. 4£,  or  a  total  of  #287,42. 

While  thie  claimed  deduction  was  not  specifically  brought 
to  the  attention  of  he  trial  Judge,  yet  we  are  of  oolnlon  that 
the  deduction  should  he  aio.ed.  under  the  clrcumstancee  the  law 
imposed  the  obligation  on  plaintiffs  to  Mnln.lze  the  damages  by 
any  earnings  they  were  able  to  receive  from  other  sources,  it 
follows  that  the  #287.42  must  be  deducted  from  the  ^2,000,  leaving 
11,712,58,  and  to  this  sum  must  be  added  the  §220  above  mentioned. 
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Making  $1,952.58,  for  which  sum  the  judgment  aho\ild  have  heen 

entered. 

It  is  further  contended  that  the  court  erred  in  admitting 
teetimonj  of  plaintiff,  slliott,  in  rebuttal.  Plaintiff,  Epstein, 
was  called  in  rebuttal,  examined  and  cross-examined  in  connection 
with  plaintiff s«  buyiag  some  tires,  tubes,  etc.,  \7hile  they  ?/ere 
conducting  the  station.  At  the  conclusion  of  his  cross-examination, 
plaintiff,  Elliott,  who  was  present  and  heard  Epstein's  testimony, 
was  called  and  asked  if  the  samec^uestions  were  put  to  him  as  those 
put  to  lipstsln,  his  answers  would  be  the  same  and  he  answered  that 
they  would.  This  was  objected  to  but  the  objection  was  overruled, 
While  we  d©  not  approve  of  what  was  done,  yet  we  are  of  opinion 
that  the  finding  and  judgment  should  not  be  distux*ed  on  this 
ground.  The  rebuttal  testimony  of  Epstein  was  as  to  whether  there 
was  any  violation  of  the  lease  in  plaintiffs"  buying  a  few  tires, 
tube© , etc.,  from  persons  other  than  defendant  and  whether  this  had 
been  authorized  by  flefendant. 

A  further  complaint  is  made  that  the  court  erred  in  refusing 
to  admit  defendant's  Exhibits  18  and  20  which  purportedbto  show 
the  comparative  statement  of  gallonage  of  defendant's  thirteen 
stations  as  compared  with  station  12,  involved  in  the  instant  case, 
which  were  offered  by  defendant  as  tending  to  show  that  plaintiffs 
had  not  conducted  the  station  properly  or  profitably,  We  think 
thAse  esdaibits  were  properly  excluded,  The2?e  may  be  a  difference 
i$   the  location  of  stations  which  would  greatly  affect  the  amount 
of  business  done  at  each  station,  fhe  evidence  was  properly  limited 
to  station  12. 

The  judgment  of  the  superior  court  of  Cook  county  is 
reversed  and  the  cause  remanded  with  directions  to  enter  judgment 
in  favor  of  plaintiffs  and  against  defendant  for  §1,952,58,  saoh 
party  will  be  required  to  pay  its  own  costs  in  this  court, 

RSVSRSED  MD  REMAJIDED  WITH  DIRECTIONS. 
Nieaieyer,  J.,  and  Matchett,  j.,  concur. 
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IN  KS:  EBTATS  OP  EDWARD  J.  O'HABB,  ^.^.^^ 
Deceased,        ^^^^^  »,^«-*''*^'"''"" ' 
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anamK  mmn, 


Appellant, 


) 

I 

) 

THS  NORTHSEN  TRUST  COMPANY*  Executor  ) 
Of  the  Estate  of  Eflward  J»  0'H.are,  ) 
D®eea8«d«  ) 

Appellee.        ) 


CIBCaiT  CO 
GOOE  C 
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Ua,  PHESIBIHS  JOSTICS  O'dOfNOE  ©SUVEHlSO  TT-IE  OPXIIOH  OF  Trf^   OOimT. 

G«orge  Remus  filed  hlBelaim  for  Sl96,700  In  th«  :Prol>ate 
oom't  of  Ooofe  county  In  the  la&tter  jf  the  estate  of  sdarard  j. 
O'Hare  «  deceased.  There  was  a  hearing  in  the  probate  eourt  and 
I3eoeab«3r  19,  1941,  an  order  was  entered  disallowing  the  claim. 


An  appeal  was  taicen  to  the  oireuit  court  of  Cook  oounty  where  a 
Jui?y  wag  waived,  the  matter  heard  hy  the  court  and  at  the  close 
of  claimant* 8  evidence  on  asetlon  of  counsel  for  the  executor  the 
court  fotind  the  iBSues  against  clalHiant,  the  olaia  was  disallowtd 
and  he  prosecutes  this  appeal. 

After  the  record  was  filed,  but  before  the  abstracts  or  briefs 
wez^  filed  in  this  court,  eoufiiel  for  tiya   executor  moved  to  amend 
the  transcript  of  the  record  so  as  to  require  «  deposition  (which 
had  been  tafeen  and  filed  when  the  matter  was  pending  in  the  probate 
court  to  which  was  attached  as  an  exhibit  the  photostatic  copy 
of  the  doouaent  hereinafter  mentioned)  to  be  filed  in  this  court, 
as  a  part  of  the  record,  in  support  of  this  it  appeared  that  the 
deposition,  and  the  photostatic  copy  of  the  doctunent  were  ordered 
iiq^unded  but  in  malsing  up  $l^e   record  for  this  court  counsel  for 
elaissant  removed  the  exhibit  from  the  deposition  and  filed  it  as 
a  part  of  the  reeord  in  this  court  and  counsel  contend  that  the 
deposition  should  be  in  this  court  for  us  to  examine.  The 
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motion  was  made  iriien  the  ease  was  pending  In  another  division 
of  this  oourt  and  it  wasoreserved  to  the  hearing.  The  motion 
oust  be  denied.  The  deposition  was  not  read  in  the  trial  oourt 
and  cannot  be  oonsidered  here.  Schiaiat  v.  Ufe  Assur.  soo.  376 
111.  183. 

Claimant 's  evidence  is  to  the  effect  that  he,  o'Hare  and 
other  parties  were  engaged  in  the  liquor  business  which  at  that 
time  was  contrary  to  the  law  and  a  number  of  criminal  prosecutions 
followed.  The  evidence  tends  to  show  that  Jul^-  51,  1923, 
O'Hare  signed  and  delivered  to  claimant  a  written  document  which 
seems  to  be  the  basis  of  the  claim,  viz.,   »i,  Edward  J,  QtHare, 
agree  to  pay  to  aeorge  Remus,  the  sum  of  (|208,E00.00)  Two  Hundred 
Thouseiid  two  hundred  dollars,  at  the  rate  of  Ten  Thousand  Dollars, 
(#10,000.00)  maeh  year  from  above  date  for  a  period  of  nineteen 
years  thereafter;  and  the  sum  of  #18,200.00)  Eighteen  Thousand  tm 
hundred  dollars  on  the  tvventleth  year  from  above  date,  it  is  un- 
derstood that  no  interest  Is  to  be  charged. 

"This  agreement  is  evidenced  by  (891)  eight  hundred 
ninety  one  barrels  of  whiskey  stored  in  the  warehouse  of  the  Jack 
Daniels  distillery  at  St, Louis  Missouri,  certificates  for  which  I 
hereby  tender  said  George  Hemus  as  collateral  security  for  said 
above  amount  of  moneys  due  his.  If  the  aforesaid  amount  »an  be 
paid  by  me  before  maturity  I  shall  use  my  best  efforts  to  do  so. 
"This  agreement  entered  into  by  me,  Kdward  §,   O'Hare  and 
George  Remus,  this  31st  day  of  July  1923  at  St  Louis  Missouri. 
Signed,  Edward  J.  O'Hare, « 

What  was  claiiaed  to  be  a  photostatic  copy  of  the  document 
was  offered  in  evidence  but  upon  objection  of  oounrel  for  the 
executor  it  was  excluded. 

The  evidence  is  further  to  the  effect  that  the  document  was 
executed  and  delivered  to  evidence  the  amount  O'Hare  owed  Remus  for 
the  purchase  of  891  barrels  of  whiskey  which  were  stored  in  a  ware- 
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house  In  3t.  Louis*  together  with  some  other  property;  that  pay- 
ments from  time  to  time  were  made  on  the  indebtedness  which 
originally  was  $208,200,  until  it  was  reduced  to  |196,700 
(although  this  ajnount  cannot  he  arrived  at  from  the  figures  men- 
tioned on  pages  2  and  3  in  claimant's  brief.)  The  first  payment, 
as  contended  by  claimant,  was  made  November  2,  1925,  and  the  last 
November  15,  1938, 

The  court  is  sustaining  counsel  for  the  executor's  motion 
for  a  finding  in  the  executor's  favor,  in  spealJlng  of  the  docu- 
ment of  July  31,  1923,  and  in  holding  1*  inadmissible  said;  "There 
are  many  grounds;  mainly  because  there  hasn't  been  established 
to  the  court's  satisfaction  that  the  original  is  not  in  existence. 
If  there  is  such  an  original,  there  certainly  has  not  been  any 
diligence  used  to  secure  the  original  and  the  further  grounds,  as 
t©  the  existence  of  the  orielnal  from  the  evidence  that  has  been 
introduced  that  there  was  such  an  original.  The  court  has  had 
occasion  to  observe  the  witnesses,  tlisir  manner  of  testifying, 
their  demeanor  and  what  they  said  and  is  satisfied  from  the  evi- 
dence that  has  been  produced  that  there  is  grave  doubt  in  the 
oou't's  mind  fnat  thej^e  is  such  an  instrument,  lir.  iiontgomery 
CoounsCL  for  the  executor]:  Would  your  honor  like  to  have  the  whole 
oase  "before  you?  ***  we  think  we  have  some  rather  favorable  evi- 
dence, «  After  some  further  discussion  counsel  for  claimant  said 
that  since  the  coujrt;  had  sustained  defendant's  motion  he  did  not 
Mwant  to  enter  into  the  trial  of  a  matter  that  your  Honor  has 
already  decided,"  The  court  thereupon  entered  his  finding  and 
Judgment  disallowing  the  claim, 

WO  think  the  court  erred  in  excluding  the  dAouaent  sine© 
there  was  testimony  that  witnesses  saw  O'Hare  sign  and  deliver  the 
document;  that  a  number  of  years  afterv/ard  when,  the  evidence  t^ds 
to  show,  o*Hare  requested  the  original  document  be  given  to  him 
so  that  he  could  submit  it  to  his  lawyer  who  needed  it  in  other 
litigation,  a  photostatic  copy  was  taken  and  that  the  one  offered 
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in  evidence  is  such  a  copy.  And  there  Is  evidence  tending  to  show 
that  claimant  could  not  locate  it. 

Complaint  is  also  made  by  counsel  for  claimant  that  the 
court  excluded  Exhibits  15,  16  and  17  offered  by  him.  These 
dociiments  purport  to  be  carbon  copies  of  three  letters,  the  first 
dated  Jiuie  25,  1929,  addressed  to  o'Hare  and  pxirports  to  be 
signed  by  clairaant;  the  second,  dated  June  5,  1932,  addressed  to 
O'Hare  and  signed  by  Miss  Watson,  and  the  third  dated  October  12, 
1932,  addressed  to  O'Hare  and  purports  to  have  been  signed  by  the 
claimant.  The  two  which  appear  to  have  b^en  signed  by  Remus  are 
to  the  effect  that  Remus  is  claimlhg  o'Hare  owes  him  money  and 
is  disappointed  because  it  had  not  been  paid;  and  the  letter 
written  by  Miss  Watsot^  also  suggests  that  Remus  is  looking  for 
some  money.  We  think  these  were  properly  excluded.  There  is  no 
evidence  that  they  referred  to  the  claim  in  question  or  any 
admission  that  o'Hare  owed  Remus  any  money. 

Counsel  for  claimant  further  say:   "A  showing  of  material 
facts  of  indebtedness  having  been  made  by  the  plaintiff,  the 
Coui't  phould  have  held  txiat  failure  on  the  part  of  the  defendant 
to  produce  evidence  it  admittedly  had  in  its  power  to  refute  the 
facts  ©ititled  the  plaintiff  to  Judgment  on  the  p3?e sumption  that 
the  evidence  if  produced  would  operate  to  its  prejudice,"  We 
think  there  is  no  merit  in  this  contention,   ,Vhen  at  the  close 
of  claimant's  evidence  defendant  moved  for  a  finding  in  its  favor 
the  only  evidence  to  be  considered  was  that  which  ha.d  thereto- 
fore been  introduced.  There  is  no  rule  of  law  that  we  are 
familiar  with  which  holds  that  since  counsel  f orbthe  executor, 
at  the  time,  said  he  had  evidence  which  was  favorable  to  the 
•state  and  the  evidence  was  not  then  produced,  that  the  law  raises 
a  presumption  that  such  evidence  would  be  prejudicial  to  the 
estate.  Moreover,  the  record  discloses  that  apparently  one  of  the 
reasons  counsel  for  the  estate  did  not  offer  the  evidence  was  the 
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fact  that  oouneel  for  the  olalmant  aaid  the  court  had  alrf^ady 
decided  in  favor  of  the  estate  and  there  was  no  reason  for  any- 
further  evidence. 

While  as  above  stated*  we  hold  that  the  court  erred  In 
excluding  Exhibit  SO,  yet  it  raust  not  be  thought  that  we  are 
agreeing  or  disagreeing  with  what  the  trial  judge  said  when  he 
decided  the  case,  as  above  quoted,  bearing  in  mind  that  "Oourts 
lend  a  verjf  unwilling  ear  to  statements  of  what  dead  men  have 
said, H  DeLee  v,  Leahy,  278  111,  APP,   178, 

The  judgment  of  the  Circuit  court  of  GooIe  a  county  is 
reversed  and  the  matter  remanded, 

RSVEHf^ED  MD  RSMANDSD. 

Niemeyer,  J,,  and  Matchett,  j,,  concur. 
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County, 
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MR,  PRESIDIHG  JUSTICE  O'COMOR  DELlVSRia)  THE  OPIKXON  OP  THE  COURT, 

Plaintiff  brought  an  action  against  defendant  to  reoovsr 
ror^moneys  paid  out  by  him  and  services  per-foraed  as  attorney  for 
the  defendSoT^Tlage,  The  eoaplalnt  was  in  four  counts, "De'FenHant 
filed  its  motion ~to  dismiss  the  complaint  on  the  ground  that  the 

matter  had  been  adjudicated  and  that  the  sauee  of  action  »ae 

^  „  J,, ,,. ,. .  ■.  I . . . i......,_,.,,„^ 

barred  by  the  Statute  of  Limttations  (111.  Rev.  Stat.,-  1943, 
eh»  8S,  §15.)  The  motion  was  supported  by  an  affidavit  setting 
up  what  had  taken  place  in  prior  suits  brought  by  plaintiff  for 
the  same  matter.  The  court  denied  the  motion  as  to  the  first 
count  and  sustained  it  as  to  the  second,  third  and  fourth  counts, 
the  suit  was  dismissed  as  to  those  counts  and  defendant  was 
ordered  to  answer  the  first  count.  Afterward  plaintiff  moved  the 
court  to  vacate  the  order  and  later  defendant  Village  filed  its 
answer  to  the  first  count  and  filed  its  counterclaim  which  we 
think  is  \jnnecessary  to  considei'.  Plaintiff's  motion  was  over- 
ruled and  Judgment  entered  in  plaintiff's  favor  and  against 
defendant  on  the  first  coxint  for  S102.  plaintiff  appeals  from 
the  order  of  court  sustaining  defendant's  motion  and  disalBsing 
the  second,  third  and  fourth  counts. 

In  the  affidavit  In  support  of  the  motion  to  dismiss 
counsel  for  the  yillage  set  up  .;he  claim  of  S8,U58  of  plaintiff 
made  in  the  second  count  and  that  it  was  passed  upon  and  disallowed 


,Sfc-lJ. 


.0 


»r. 


Oaa«    w.^4J^    ..jiJjO'j.^    tsxiii    lit:    .>ui..;.'.-..--v.-..'    t^.  •  •  ■.■^...-.- 

^^^j^^.-,  ftjj.^   r:'-.":J!:f[t    ».&r^oo'?3   sf.'d'  cJ  a.^.  ^Jt  JueKieS^aus  x)raB  ;fat'Oo 

8*1  bsXil  f:  .  ■         '  T9>^0  &ii$   9JSM0AV  oJ  Jtiroo 

nr  irfci'-'r  'ri<I.Ti  -  "Ji  belli  bti&  ir.uoo  Jaiil  sri;^  o*  lewacs 

tacnt  8x  ill?/.'  <  tol  i^at'oo  Jaill  Oii?  no  SoBbn&tsb 

Tw'tln:  ImslS  .c:ns  ixol^offl  e»3..  :i»iD  y,fili -^*awa  t-woo  lo  -xsorjo  9£ii 

oi  nol^oia  oiii  to  itcqquB  nl  tlv&bltli'i  oan'  xii 
llid-nisXq  1©  c      ^       1o  mlalo  exi.    qu  ^tea   ss-a-t-tlV  aii*  lol  Xssiuioo 

fiawcll.-s:^  ■  !"■   i":"--  ro  •!'   :•-   q  .^n  .ojgr    ?i  i:^r.i  fens  *nwoo   onoosa   eil;}'  nl  ^bjnts. 


2. 

except  as  to  |76g.87  expended  for  costs,  in  Woods  v.  village  iof 
La  granjace  Paris;,  299  111.  app»  1.  That  aTter  leave  to  appeal  from 
that  Judgnient  was  denied  by  the  supreme  court,  the  mandate  of 
this  court  was  filed  in  tiie  clerk'  b  office  of  the  superior  court 
and  an  order  entered  on  motion  of  ootinsel  for  the  village  that 
the  Judgment  be  vacated  and  set  aside  and  the  cause  dismissed 
"pursuant  to  the  mandate  of  the  Appellate  oou^r-t  of  the  First 
District, «  And  it  was  ordered  that  the  judgment  be  vacated  and 
set  aside  and  the  cause  dismissed,  obviously  this  was  not  in 
accordance  with  the  mandate  of  this  court.  The   Jud^ent  of  this 
court  revereea  the  Judgment  of  the  Superior  court  and  entered 
judgment  in  plaintiff's  favor  for  the  amouint  he  had  fxp ended.  The 
order  should  not  have  purported  to  dismiss  the  suit.  This  part 
of  the  order  was  a  niailty.  The  Judgment  of  this  court  was  final. 
The  matter  having  been  adjudicated,  it  could  not  be  relitigated. 

The  claim  mad©  by  plaintiff  in  the  third  count  was  for 
expenses  paid  out  and  legal  services  rendered  the  Village  at  its 
request  for  which  he  was  given  a  special  assessment  voucher 
issued  in  the  special  assessment  proceeding  which  he  had  conducted 
on  behalf  of  the  village.  That  afterward  the  ordinance  under 
which  this  aspes-sent  was  levied  was  declared  by  our  supreme  court 
to  be  void,  gray  v.  3lacfc|  538  111,  488,  and  the  special  assess- 
ment proceeding  was  abandoned  by  the  village  without  plaintiff's 
knowledge  or  consent,  plaintiff  sought  to  recover  by  virtue 
©f  the  provisions  of  section  94  of  the  Local  Improvement  Act. 

The  record  discloses  that  plaintiff's  claim  made  in  this 
coxmt  wias  for  the  same  matters  involved  in  a  claim  ilade  by  him 
and  which  was  decided  adveisely  to  him  by  this  court  in  ,?oodg  v. 
Village  of  La  grange  park,  g98  111,  App#  595,  where  it  was  held 
that  plaintiff  could  not  recover;  that  the  claim  had  been  adjudi- 
cated and  was  also  barred  by  the  statute  of  Limitations,  After 
the  mandate  was  filed  in  the  ClerkVs  office  of  the  superior  court. 
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that  court  entered  an  order  pursuant  to  the  mandate  by  which, 
among  other  things,  it  wae  ordered  that  the  suit  he  dlsmissel 
at  plaintiff  Is  ooete. 

Plaintiff  Is  theory  aa  stated  in  his  brief  is:   -that 
whoa  the  defendant  made  motion  to  dismiss  the  foraef  suits,  in 
trial  court  t^.oh  mandate  from  appellate  coun,  and  di^nlesal  .a. 
entered  on  auch  .otion  without  a  hearing  on  the  a.rits  of  co.plei.ts 
in  former  suite,  such  action  hy   defendant  and  by  the  trial  court, 
erased  ^tever  had  occurred  in  the  prior  suits.  Ail  such  prior' 
proceedings  '«ere  abandoned  and  ended  by  the  orders  of  dismissal, 
froa  Which  no  appeal  was  taken. «  ,ie  thinfc  this  contention  caimit 
De  sustained.  The  marite  of  plaintiffs  clai^,  as  set  up  in  his 
second  and  third  counts,  were  passed  upon  and  cannot  be  relitigated. 
carbon!  v.  BarUett,  E90  m.  ^p.  351,  ^^  ^^  ^,^^^^  ^^  ^^^  ^^^ 

mtneb,  305  u,  3.  165:  «It  is  Just  as  important  that  there  should 
he  a  place  U   end  as  that  there  should  be  a  place  to  begin  litiga- 


tion. » 


The  Judgment  of  the  Circuit  court  of  Cook  county  is 

affirmed. 


JUOaMlJNT  AFFIRMED. 
Niemeyer,  j,,   and  Matchett,  j.,    concur. 
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MR.  JUSTICE  IIATCHETT  DELIVERED  THE  OPINION  OF  T^^E  COURT. 

The  Mozart  Apartments  Corporation  was  organized  luider  the 
laws  of  Illinois,  to  take  tltle^for  the  boailidldeFs  to  premises  upon 
which  there  sras  an  outstanding  trust  deed  Issued  to  secure  bonds  to 
the^aount  of  155,000,  issued  January  3,  1927.  Default  was  made,  suit 
to  foreclose Jfee^un,  decree  obtained,  the  premises  sold  at  Master's 
sale  to  Edwin  v.  Bloastrand,  representing  a  bondholder*'  committee. 
The  bondholders  took  stock  for  their  bonds. 

Differences  arose  in  the  course  of  reorganization,  and  suit  was 
filed  by  Stromberg,  et  al.,  to  liquidate  theasiitl'^'^tS  the  business 
of  the  corporation,  Liddell  was  appointed  liquidating  receiver,  and 
by  decree  entered  on  December  7,  1942,  he  was  authorized  to  sell 
and  convey  the  premises,  improvements  and  appurtenances  attached 
thereto,  and  all  or  any  personal  property  owned  by  the  corporation, 
"except  cash".  The  decree  directed  the  sale  should  take  place 
December  29,  1942,  at  1  o'clock  p,  M. J  that  public  notice  should  be 
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given  for  three  suocesrlve  weeks,  etc.;  that  any  party  might  purchase, 
and  thereupon  the  receiver  should  execute  and  deliver  to  the  pur- 
chaser a  deed  of  conveyance,  "describing  the  premises  and  the  per- 
sonal property  purchased,  the  amount  paid  therefor  and  the  amount  bid". 
This  decree  directed  the  sale  be  made  "free  and  clear  of  the  claims  fif 
all  of  the  defendants,  except  the  lien  of  existing  encumbrance  of 
record  and  all  unpaid  taxes,  and  that  such  sale  should  be  subject  to 
the  continuing  lien  of  existing  encumbrances  and  unpaid  taxes,  and 
that  the  purchaser  or  purohastrs  at  such  sale  should  be  entitled 
to  a  deed  and  conveyance  of  the  said  premises  and  said  personal 
property,  without  any  redemption  from  said  sale  on  the  part  of  any 
of  the  defendants  or  any  Interested  party "♦  The  decree  directed  the 
receiver  to  r-port  to  the  court  for  its  approval,  and  u^on  approval 
to  execute  and  deliver  a  deed  to  the  purchaser,  "subject  to  existing 
encumbrances  and  unpaid  taxes".  The  creditors  were  directed  to 
file  claims  against  the  Mozart  Building  Corporation  by  April  7, 
1943|  or  be  barred,  and  the  court  reserved  jurisdiction  for  further 
necessary  orders. 

Liddell  reported,  March  £3,  1943,  that  he  had  advertised 
as  directed  by  the  decree  that  on  March  20,  1943,  at  11  o'clock  in 
the  forenoon,  at  Room  437  in  the  County  Building,  etc.,  he  offered 
the  premises  and  personal  property,  as  advertised,  for  sale  at  public 
auction  to  the  highest  and  best  bidder;  that  he  received  no  bid  other 
than  for  the  whole  thereof;  the,t  respondent.  Turner,  by  attorney, 
Md  the  sum  of  $4,000  in  cash,  "subject  to  the  outstanding  indebted- 
ness thereon",  and  that  being  the  best  bid  he  sold  the  property  and 
real  estate,  "together  with  all  buildings  erected  thereon  and  all 
Improvements  and  appurtenances  thereunto  at'ta^3fe«^,>  Including  all 
personal  property  now  owned  by  said  defendant,  Mozart  Apartments 
Corporation,  a  corporation".  He  reported  $500  was  paid  on  the  pur- 
chase price  and  that  the  purchaser  was  ready  to  pay  the  balance  of 
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$3500  upon  entry  of  a  confirming  order.  His  report  was  dated  March 
23,  1943. 

Attached  to  hie  report  was  a  certificate  of  publication  in 
conformity  with  the  provisions  of  the  decree,  it  ahowed  that  the 
receiver  offered  for  sale  "all  or  any  personal  property  now  owned  by 
said  defendant,  Mozart  Apartments  Corporation,  a  corporation,  except 
cash«;  also,  that  the  properj^y  would  be  sold  free  and  clear  of  all 
claims  Of  defendants,  "except  the  lien  of  existing  encumbrances  of 
record  and  all  un  aid  taxes,  and  that  the  purchaser  will  be  entitled 
to  a  deed  and  conveyance  of  said  premises  and  the  personal  property, 
without  any  redemption  from  sale  on  the  part  of  any  of  the  defendants 
or  any  interested  party". 

on  April  5,  1943^  an^order  was  entered,  reciting  that  in  the 
absence  of  objections  the  report  of  tliel^iver  was  approved  and 
confirmed,  and  that  upon  the  payment  by  oscar  Turner  of  the  further 
sum  of  $'3500,  the  receiver  should. .e:.a^u-te  and  deliver  to  him  a  deed, 
"conveying  the  said ^emijes^si^eot  to  all  unpaid  general  taxes 
and  existing  encumbrances  of  record,  together  with  the  unpaid  interest 
thereon".  „...-—■— 

May  27.  1943,  l-WdeUmedj^^eUtton,  reciting  the  3ale 
Of  tne  premises  tonTumer,  as  above  set  for^T^le  also  averred  that 
on  March  20,  1943,  there  was  of  record  against  the  premlsesva  first 
mortgage  for  the  principal  sum  of  |17,383,37,  on  which  a  payment 
Of  1142,38  was  due  on  March  24,  1943;  a  second  mortgage  for  ^9500, 
on  which  there  was  due  the  sum  of  ft2,880  at  the  time  of  sale,  and 
"unpaid  taxes  of  record  against  said  premises  for  the  year  a*  D. 
1942Bamounting  to  §980.27  and  the  unpaid  taxes  due  for  the  months 
of  January,  February  and  March  of  1943", 

It  further  set  up  the  order  of  April  5,  1943,  approving  the 
sale,  and  that  the  receiver  on  April  7,  1943,  conveyed  the  premises 
to  Turner,  "subject  to  unpaid  taxes,  encumbrances  of  record  and 
unpaid  interest  thereon",  and  that  the  deed  had  been  filed  for  record. 
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The  petition  also  recited  that  H.  R.  Blomstrand  &  company, 
inc.,  had  been  managtftg  agents  of  the  Mozart  Apartments  Corporation 
from  April  5,  1937,  until  on  or  about  April  7,  1943,  and  as  such, 
during  the  monthe  of  June,  July,  August,  September,  October,  November 
and  December,  1942,  and  the  months  of  January  and  February,  1943, 
made  monthly  payments  in  the  sum  of  ,§72.33  to  Salk,  Ward  &   Salk,  a 
corporation,  as  deposits  on  account  of  general  real  estate  taxes 
for  the  year  1942,   These  deposits  amounted  to  0650,97,  and  were 
advanced  by  h.  r.  Blomstrand  &  company,  inc,  from  its  private  funds. 
In  behalf  of  Mozart  Apartments  Corporation,  to  forestall  threatened 
foreclosure  proceedings;  further,  that  H.  R,  Blomstrand  &   company 
had  filed  its  claim  in  the  cause,  for  that  amount,  representing  the 
monthly  installments  advanced  by  it  on  account  of  the  Mozart  corpora- 
tion. 

The  petition  then  alleges  that  when  the  receiver  delivered  the 
deed  to  Turner,  Turner  accepted  the  title  to  the  premises  "with 
the  understanding  tiiat  he  would  pay  in  full  the  taxes  due  for  the 
year  1942  on  Mozart  Apartments  Corporation  *  *»  *  and  was  fully  awar« 
of  the  provision  contained  in  said  deed  that  the  same  was  subject  to 
all  unpaid  general  taxes  and  existing  encumbrances  of  record";  tiiat 
after  the  delivery  and  recording  of  the  deed,  H.  R.  Blomstrand  & 
company  attempted  to  have  Sal^,  Ward  &  Salk  pay  to  it  for  the  benefit 
of  the  receiver,  these  sums  deposited  on  account  of  1942  taxes,  which 
Salk,  ,Yard  &  Salk  would  not  do;  in  fact,  that  it  would  not  pay  over 
either  to  H.  R.  Blomstrand  &   Company  or  to  the  receiver  these  sums, 
but  would  retain  the  same  until  such  time  as  a  receipted  bill  for 
taxes  on  the  premises  for  the  year  1942  was  presented,  or  until  the 
unpaid  balance  due  for  t«ixes  was  deposited  with  it. 

The  petition  says  that  Turner  learned  of  this  action,  advised 
the  receiver  he  would  not  from  his  own  funds  pay  in  full  the  1942 
tax  bill  but  intended  to  claim  the  benefit  of  the  monthly  deposits 
made  by  H^  R.  Blomstrand  &   Company  on  behalf  of  Mozart  Apartments 
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Corporation.  The  petition  of  receiver  said  that  to  permit  Oscar 

!rumer  to  cl£.lm  the  benefit  of  these  deposits  would  be  inequitable 

and  unjust  to  the  stocMioldere  and  creditors  of  Mozart  Apartments 

Corporation, 

The  petition  also  averred  that  under  the  order  of  thiB  court, 
the  terms  of  the  deed,  etc.,  Turner  was  not  entitled  to  the  benefit 
of  the  monthly  tax  deposits.  The^  petition  prayed  for  an  order 
directing  Oscar  Turner  to  pay  to  the  receiver  within  a  short  date 
the  Slim  of  |650, 97,  Ito"  be  retained  by  him  subject  to  the  order  of 
the  oourt«         "^' 

Turner  answered  the  petition,  admitting  the  purcimse  of  assets 
subject  to  the  mortgage;  said  he  did  not  know  the  an^ount  of  taxes 
assessed  against  the  premise s  for  1942,  and  that  in  assuming  encum- 
brances he  examined  the  recor-ds,  found  it  was  provided  by  the  terms 
•f  the  first  mortgage  that  the  mortgagor  siiould  pay,  as  tax 
deposits,  172.33  per  month,  simultaneously  and  as  part  of  the  monthly 
Installments  paid  against  the  principal  debt  and  interest;  that  these 
deposits  were  required  by  the  mortgage;  that  he  (Turner)  relied  on 
these  mortgage  deposits  In  making  his  bid;  that  failure  to  make  those 
deposits  against  taxes,  under  the  tei^s  of  the  mortgaj;?;e,  would  con- 
stitute a  default  to  the  sane  extent  as  a  failure  to  pay  the  prin- 
cipal debt  or  Interest;  that  he  relied  on  the  record  and  obftftined 
fr©«  the  mortgage  holder  a  statement  as  to  the  amount  of  money  de- 
posited thereunder  in  making  his  bid  to  the  receiver;  thatvthe  tax 
deposits  were  in  the  nat\«re  of  paymenlfe  of  part  of  installments  due, 
and  to  deprivo  him  of  the  benefits  thereof  would  deprive  him  of  his 
rights  on  the  record. 

H©  also  said  that  if  Blomstrand  &  company  advanced  any  money 
to  the  jtozart  Apartments  Corporation,  by  making  these  deposits  or 
otherwise,  the  daimnof  the  company  was  properly  against  the  Mozart 
Apartments  Corporation,  and  the  rights  ofbthe  company  against  the 
corporcitlon  would  in  no  way  ^ftet  the  standing  of  the  purchaser, 
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vjiose  rights  were  flx«d  by  the  terms  ot  thm   sale,  purstiwatbto  tht 

order  of  the  coru?t,  aad  by  th«  ttat©  of  the  tltk©  reoorda, 

Eespendont  also  etated  that  he  relied  on  the  d@ere©  of  tha 
oourt}  that  the  reoiver  offered  the  property  pursuant  to  the  decree. 
Including  all  personal  or  real  property  of  the  oorpor^ition,  "except 
cash";  that  the  publication  of  the  sal©  oonfoj?m«d  to  the  provisions 
of  the  decree  J  that  respondent  and  reoeiyer  were  both  acting  under  tbe 
terms  of  the  decree^  and  that  throu^  the  aale  he  has  acquired  all 
the  aaaetf  of  the  corporation,  of  every  type  &M   desorlptioni  with 
the  exception  of  cash;  thatvthe  orediti  on  the  books  of  the  mortgages, 
or  its  agents,  constituted  one  of  the  assets  of  the  corporation 
puroh^.sed  by  hia.  He  denied  there  w&s  any  under standlag  to  the  con- 
trail, that  he  would  pay  the  taxes  In  full  for  the  year  1942,  and 
denied  he,  at  any  tlae,  agreed  to  pay  taxee  except  by  way  of  con- 
tinuation of  the  monthly  deposits  required  by  the  aortgagre. 

The  rsoelirer  replied  that  fumer  had  full  saa^.   complete  knowledge 
of  t&zes  assessed  for  the  year  194£j  that  this  m.9   stated  twice 
publicly  during  the  sale;  denied  fumer  relied  on  the  terms  of  the 
nortgage;  said  he  did  not  rely  upon  any  etateme  it  obtained  from  the 
helder  thereof  In  aiaking  his  bid,  sad  denied  that  to  deprive  Turner 
of  the  benefit  of  the  tax  deposits  would  deprive  hiss  of  his  riglits 
&s  they  appe&red  of  record,  but  on  the  contrary  stated  that  the 
purchaser  made  his  bid  &t  the  s&le  with  a  full  uad?r standing  that  he 
would  assusie  in  full,  from  his  own  f\mds,  the  taxes  for  194S  and 
thereafter,  and  that  he  had  n®  right  to  claim  credit  for  aeiy  tax 
deposits.  The  receiver  also  averred  the  rights  of  Bloiastrand  ae 
OOB^any  against  iiozart  Apartments  Oompany  had  no  bearing  on  the  rights 
©f  Turner  to  the  tax  deposits,  for  the  reason  that  Turner,  in  bidding, 

did  so  with  full  understanding  that  he  would  aseurae  the  taxes  for  the 

further 
year  1942  and  thereafter,  and  claim  no  credit  thereforj/tnat  the 

receiver  sold  and  Turner  purchased  the  preiaises  subject  to  unpaid 

taxes  for  the  year  1S42  and  thereafter,  and  that  the  saae  were  not 
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sold  with  any  understanding  that  Turner  was  to  have  any  right  In  and 
to  the  tax  deposits  listed  as  credits  ©n  the  books  of  the  mortgagee; 
that  the  question  arose  at  the  time  of  the  execution  and  delivery  of 
the  deed  as  to  the  payment  of  1942  taxes,  and  it  was  orally  agreed 
at  that  time  the  purchaser  would  pay  same  in  full  from  his  own 
funds  and  ta^^^aio  credit  from  any  tax  deposits  madf»  with  the  mortgagee, 
and  that  H,  R,  Blomstrand  &  Coi*?>any  was  tO  receive  from  the  mortgagee 
a  check  for  the  amount  deposited  by  it. 

Theoourtj  after  hearing  the  evidenoe  on  the  issues  of  fact, 
entered  the  order  appealed  from* 


«It  is  ordered  that  the  sua  of  ;|650,97  hereto- 
fore deposited  on  account  of  taxes  by  H.R* 
Blomstrand  &   Gompanyj  Inc»,  a  corporation,  in 
behalf  of  loaart  Apartments  Corporation,  a 
corporation,  with  Salk,  Ward  A  Salk,  inc.,  a 
ooi»poratlon,  as  agent  of  Mutual  Trust  Life 
Insurance  Coi^any,a  corporation,  of  Ohieago, 
Illinois,  be  not  expended  in  payment  of  any 
part  of  the  taxes  levied  and  assessed  against 
the  premises  here  involved  for  the  year  1942. 

"It  is  further  ordei^d  that  Oscar  Turner,  the 
purchaser  at  the  sale  of  the  premises  here 
Involved,  be  allosved  no  credit,  title  or 
interest  in  and  to  the  sum  of  §650^97  hereto*!* 
fore  deposited  on  account  of  taxes  by  H,  R, 
Blomstrand  &   Company,  Inc.,  a  corporation,  in 
behalf  of  Mozart  Apartments  Corporation,  a 
corporation,  with  salk,  Vvard  &  3alk,  Inc.,  a 
coarpiration.  Agent  of  Mutual  Trust  Life  In- 
surance Company,  a  corporation,  of  Chicago, 
Illinois,  xmless  he  within  seven  days  of  the 
date  hereof  shall  have  paid  over  to  7?illlam  C. 
Liddellj  Liquidating  Receiver  herein,  the  sum 
of  ;^660.97.  « 

It  is  clear  the  trial  judge  did  not  accept  the  evidence  of 

either  Turner  or  hie  witnesses  as  to  what  waa^said  at  the  time 

of  the  sale.  We  do  not  think,  as  a  matter  of  law,  it  makes  much 

difference.  The  decree,  the  notice,  the  report  of  sale,  the 

order  approving  it  and  directing  the  deed  to  issue,  are  all  to 

the  effect  that  Turner  was  to  take  the  title  subject  to  the  en- 

mimbranoes  and  taxes  of  record.  What  difference  does  it  make  what 

anybody  said  about  it  in  view  of  the  record?  If  there  waa  any 
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objection  to  the  sal©  It  could  have  been  made  on  the  application 
to  approve  the  Receivers  report  or  objection  or  motion  to  modify 
the  deed  which  the  receiver  was  directed  to  make  and  deliver. 
At  no  stage  of  the  proceeding  does  it  appear  that  the  purchaser- 
agreed  to  assume  and  pay  anything  except  the  amount  which  he 
bid.  The  receiver  cltea  7/att  v.  Cecil,  314  111,  App.  QU;   Chandler  v, 
Morej,  195  111*  596,  606,  and  Andrews  v.  0»Mahone.y,  112  N.  Y.  557, 
all  to  the  effect  that  a  purchaser,  at  a  Judicial  sale,  becomes 
subject  to  the  Jurisdiction  of  the  court  to  the  extent  that  his 
bid  can  be  enforced  in  a  summary  proceeding.  This  is  not  questioned, 
/  but  none  of  these  oases  hold  that  \inder  such  circumstances  the  cou*t 
has  jurisdiction  to  compel  specific  performance  of  contracts 
alleged  to  have  been  made  between  the  purchaser  an^   others  who 
are  not  parties  to  the  suit  with  reference  to  the  premises  purchased. 
The  order  will  be  reversed. 

REVERSSD^ 

Nlemeyer,  j.,  concurs. 

HI.  Presiding  Justice  O'Connor  dissenting: 

The  first  paragraph  of  the  order  appealed  from,  abeve 
quoted,  should  be  affirmed.  Turner  is  not  entitled  to  the  money. 
The  second  paragraph  requires  the  doing  of  a  useless  act. 
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THE  TRUST  CO;  PANY  OF  CHICAGO, 
a  corporation,  Administrator  of 

the  Estate  of  Florence  D.  s|^«Rft7 

Deceased,  _«---'''"'^'**^ 


V, 


SUTHERLAND  HOTEL  COJ/IPAl^JY,    a 
oorperation, 

Appellee, 


APPEAfT^'fiUPM 

SUPERIOR  COURT 
COOK  COUNT 


5  3 


g-|  ^.■..      -r- 


/ 


MR,  JUSTICE  MISMEYER  DELIVERED  THE  OPINION  OF  THE  COURT. 

plaintiff,  administrator  of  the  estate  of  Florence  D, 
Stftfwa,  deceased,  appeals  from  a  Judgment  entered  against  it  urjon 


a  directed  vej^cdtJla  an^ctlon  forothe  »vrongfiil  death  of  decedent. 
She,  with  her  husband  and  22  months  old  "boy,  was  living  at  the 
Sutherland  Hotel;  the  child  entered  an  unguarded  and  open  elevator, 
which  started  to  ascend,  and  in  attempting  to  resdue  him  decedent 
received  injuries  from  which  she  died. 

In  I4ra  answer,  filed  within  six  mtoths  of  the  data  of  the 
accident  -  J  me  29,  1940,  defendant  denied  the  allegations  of  the 
complaint  that  it  "possessed,  owned,  operated  and  controlled  a 
certain  building  as  a  hotel,  known  as  the  Sutherland  Hotel, »  and 
io«ned>  maintained,  operated  and  controlled  a  certain  passenger 
elevator  in  said  hotel,  for  the  benefit  of  guest^, tenants  and 
invitees  of  said  defendant.  •'  It  does  not  appear  any  depositions 
for  discovery  as  to  these  matters  were  taken. 

Plaintiff's  evidence  was  limited  to  showing  that  the  name 
Sutherland  Hotel  appeared  on  the  building  and  that  the  records  of 
the  Building  Department  of  the  City  of  Chicago  of  in|ipection  of 
the  elevatolf  shov;  d  the  sutnerland  Hotel  as  the  owner.  The  trial 
court  sustained  objections  to  certain  receipts  for  rent  covering  the 
period  1938  to  1941,  marked  "Sutherland  Hotel"  at  the  top,  some 
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of  Milcli  were  signed  by  is.  safkie.  objection  m9   also  #ustaln»4 
to  the  introduction  of  the  return  ofbtiie  sheriff  showing  service- 
of  tiie  Bummons  on  the  defendant  by  leaving  a  copy  with  s.  Kaf kle, 
Its  agent.  These  rullng:e  wers  proper.   Aether  Kafkie  waa  ag«at 
of  the  defendant  waeoa  question  of  fact,  and  the  statements  of 
the  sheriff  in  hia  return  did  not  tend  to  prove  or  disprove  it, 
^.ewig  V.  ,^eat  aide  Tr.  A  Sav.  Rank,  377  111*  384. 

The  iA»c*ntradicted  evidence  of  defendant  showed  that  la 
1935  the  Sutherland  Hotel  Building  Corporation  floated  a  bond  issue 
upon  the  preaises  in  which  the  accident  oeeurred;  the  corporation 
defaulted;  on  the  sale  in  a  foreclosure  proceeding  the  successor- 
truatee  bought  tlie  property  and  conveyed  It  to  the  defen--^  - '^ 
Sutiierland  Hotel  Company,  a  ooz^^joratlon  organized  for  t      fit 
of  the  bondholders,  who  were  given  certificates  of  beneficial 
interest;  that  shortly  thereafter,  on  Deaember  3,  1937,  defen- 
dant leased  the  premisea  to  s,  W.  Bareuther,  then  an  of f ^ -  -  of 
defendant,  from  Janxiary  l.?38  to  December  i;>42;  he  was  well  known 
in  hotel  operation  and  stan&gi»Beat  and  was  a  aan  of  financial 
reaponsiblllty;  arith  the  assent  of  the  defendant  this  lease  waa 
aaslgned  to  the  4659  Drexel  Goaroor&tlon,  of  which  Bareuther 
president;  under  this  leaae  the  lessee  waa  obligated  to  maintain 
and  care  for  the  elevatora  in  t&e  building;  tiie -lease  was  can- 
celed March  l,  1940  and  a  new  lease  executed,  with  Bai^uther  as 
lessee,  runAlng  from  that  date  to  the  end  of  Deceaber,  1949|  on 
the  aaise  day  this  lease  m&s   assigned,  tsflth  the  assent  of  the 
lessor,  to  the  Drexel  Corporation;  neither  of  tnese  leasee  was 
received  In  evidence,  but  the  aeoretary  of  defendant, a  lawyer, 
waa  pefftitted  to  testify  without  objection  to  certain  provlsiona 

of  the  leasee.  Under  eaoh  leaae  defendant  received  a  fixed 

a 
rental  anVpercentage  of  the  groas  profita  of  the  hotel  buslneaa 
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over  and  above  a  certain  amq^,^,  t^e  wae  also  a  provision  ^ 
ii^  ^^o^lo«  ©f\  tii^  rent  if  gross  prp/ita  did  not  readi  a 
stated  aum.  The  secretary  further  testified  that  none  of  the 
officers  or  directors  of  the  Drexel  Corporation  were  officers  or 
directors  of  the  defendant;  that  defendant  did  not  manage  or 
control  the  premises  or  operate  the  elevators  located  at  the 
Sutherland  Hotel  after  December  1937;  that  it  did  not  have  any 
employees  working  about  the  premises  and  that  E.  KafMe,  on  whom 
the  summons  had  been  served,  was  not  employed  by  the  defendant 
at  the  hotel.  At  the  close  of  all  the  evidence  the  court  directed 
a  verdict  for  defendant,  telling  the  jury  that  plaintiff  had 
failed  to  Offer  sufficient  evidence  on  the  questions  of  management, 
control  and  operation  of  the  hotel. 

The  question  of  plaintiff  is  contributory  negligence  is 
discussed  in  the  briefs,  but  it  appears  from  the  evidence,  with- 
out detailiig  it,  that  this  was  a  question  for  the  jury,  under 
the  pleadings  the  burden  rested  upon  plaintiff  to  prov«  that  the 
defendant  was  m.-naging,  controlling  and  Operating  the  hotel.  The 
record  is  wholly  lacking  in  any  evidence  tending  to  prove  that 
fact.  Ko  inference  can  be  drawi  from  the  name  "Sutiierland  Hotel" 
on  the  building  or  on  the  receipts  offered.  The  case  of  FitzpatrioX 
V.  ^itcairn,  371  111.  203,  is  determinative  of  the  question. 
/        The  Judgment  is  affirmed. 

AFFIRMED, 

O'Connor,  p,  j.,  concurs, 
Matehett,  j,,  dissents: 

I  cannot  concur  in  this  result,  it  seems  to  me  that  under 
tho  pleadings  the  matter  of  control  and  operation  of  the  ©levator 
should  have  been  regarded  as  admitted  by  defendant.  There  was  no 
specific  denial  ©f  control  or  operation  and  the  general  issue,  as  I 
understand  it,  is  no  longer  sufficient.  111.  civil  practice  Act 
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PiiiOPLK"  OF   THE   ^TATjtii  OF  ILLINOIS 
*x  r»l,,    OSCAR  MC.LSON,    «t   al.,    '^^' 


NOHTtoN  TRUST  &  SAVINGS  B^MK,    -t  al», 
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ApD»llants, 


,,OnrAt)T)«»al  of  OTTO  C,   WOEHTiiR,    B»c»iv*»r  ) 

of  NORTHi'^'LSTiiRN  TRUST  &  S/^VlNas  BANK,  ) 

from  finding  on  Int«»rv«»nlng  P-tltloh  of  ) 

JOHN  N,    BUDZBAN,    H«effiTfir,    NORTm#:ST£!P  j 


SiSCimiTI^S  COMPANY, 


APPEAL   FROM       L 
SUPiuRlOR  COURT 


toUNTY. 


f^ 


MR,    JUSTICE  KILEY  DELIVERED  THit;  OPINION  OF  THL  COURT, 
Budzban,   R«e^iT»r  for  the  Northw-af^rn  3«ouritlf»e  Company 
^ras  allowed  Xo ^^^XMt;^^^^^)^X^  aialn  bank  llouinatlon  r,rooeedlngs 
and  aucc««ir«d  In  obtaining  an  ord«^l^court  f'ST'^^i^t  to  th« 
Comoany  of  14,81-4,03,   includip  as  a  pr^^ferred  payment  |l,346.84, 
balanoo  m  lt"rProp«rty  Msna^m'»nt  Account  maintaln*»d  at  th**  B^nk 
bpfor-  its  closing.     Th^  Bank  r»of>lv»r  has  annealed  from  th»  ordf»r, 
cont-naing  that  th«  court  ^rr-d  in  ordering  oayment  of  the  Management 
Account  balenc-  as  a  preff»rr^d  claim  ana^lit-r^ftt^lng  to  allow  a 
8«>t-off  in  his  favor  against  'th«»  full  Daym-nt  ord-rpfi. 

l*»n  both  v*^r^  solv-nt,    th-  Bank  loaned  th^  Gomoany 
■^llOjOOO  on  tvo  oromissory  not«e,    *»ach  in  th-  sum  of   ^^55,000  and, 
to  s»cur<>  thftir  oaym'=»nt,    th«?  Company  ol'^dg'^d  certain  r*al  flstat* 
Bortgag^e  and  oth'^r  8»»ouritl«B,     Int-r'^at  on  soni«   e*curlti'»s  and 
Income  from,   and  r)roo«»d8  of  th»  sal«e  of,   plMg-^d  r-^al  ^stat'*, 
r-fSuc^a  to  T>oss«seion  through  forf>closur«»,   waa  ooll«ot«d  by  th-?  Bank 
r«c«lv*r  ajid  appii«»d  on  th*  not«^s,     Wh«^n  th^  Bank  vas  clo8'»d  thfl 
Comnany  ownf*d  tvo  accounts  th^^r^in,   a  g^^n^ral  account  of    y?>i, ©64,92, 
which  ^?as  also  applied  upon  th»  not^s,    and  the  Manag^m^nt  Account  of 
127, 512^48,   consisting  of  d^osits  to  th^  credit  of  ovn^^rs  of  real 
«»8tat*  for  whom  th-»  Company  was  acting  as  trust?-  or  managing  ag^nt. 
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Th«  not'^s  war«  tjald  In  full,  but  an  accounting  showed  the  Company 
had  bf^^n  overcharged  m  int«p«8t  both  ur>on  th^.  not^s.  end  upon  certain 
advancements  made  by  the  Bank  receiver,  from  R.  P«  C,  Loane,  to 
protect  th«-  r-al  '»8tat«  g»our»a.  The  court  ordered  payment  to  the 
Company  of  th«  ov»rchsrg-s  and  no  complaint  Is  made  on  that  Item. 

The  Management  Account  was  r*duc«d  from  ■;27, 512,48  to  the 
balance  of  ^51,346.84,  through  the  action  of  a  prior  Bank  r^o*lver 
who  set  off,  moneys,  m  the  account,  belonging  to  Bank  debtors, against 
the  d«btg.  The  balance  in  the  account,  It  is  agreed,  wae  oollect«a. 
from  real  estate  owied  by  Budgban,  reoeiver.  The  bank  receiver 
contends  th-  Management  Account  was  a  general,  not  a  special  account, 
and  that  the  Oomtisny  Is  entitled  to  share  only  in  dividends  oaid 
the  general  creditors  of  the  B^nk.  H*  admits  that  owners  of  more 
than  $?>5,000  in  the  Fund,  i^ere  treat-d  as  preferred  claimants,  since 
he  admits  that  his  pr-decessor  credited  thoee  owners  with  the  full 
amount  of  their  money  m  th-  account,  and  further  although  50^^  of  the 
dividends  hsve  been  paid  to  general  creditors  of  the  Bank,  no 
dividend,  r-lated  to  the  Management  Account,  has  been  paid  to  BudzbaJi, 
Heceiver*  Budeban  says  that  the  Bgnk  receiver  la  estopped  by  these 
actions  from  assuming  his  present  inconsistent  position  that  though 
the  other  owners  of  funds  in  th*  same  account  were  preferred  creditors 
as  to  that  account,  Budzban,  receiver,  is  a  general  creditor.  No 
reoiy  brief  was  fil-d  by  the  Bank  peceiTer,  In  vi-w  of  theg,,  consider- 
ations, and  from  the  nature  of  the  deposit,  we  find  no  merit  in  the 
Bank  receiver's  contention. 

One  of  the  Bank's  assets  consisted  of  |2,400  in  6^  collateral 
lien  notes  issued  by  the  Comneny  when  it  end  the  Bank  w»re  solvent. 
Theg^  notes  were  secured  by  trust  indentures,  m  which  rfal  estate 
mortgages,  ^oual  in  par  vslu*  to  the  notes,  vere  pledged.  ThesP 
trusts  are  b-lng  llouidated  in  Circuit  and  Superior  Court  receiverships 
and,  at  the  time  of  the  ^ntry  of  th-  order,  September  1,  1942,  dividends 
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from  tho8'»  r«c<»iy'='rshlp8  had  r'»duo«^a  th<»  notes  to  12,845,00,  In 
his  anawT  to  th-"  instant  Int'^rvonlng  petition,  th?  Bank  r'^c^lv^r 
clsiffl»d  th»  right  to  s*t-off  th*  unpaid  balanc*  on  th»  collat'^ral 
ll«^n  not«»8,  by  virtu*  of  a  claus*^  In  th«  promissory  not^s  which 
provides  that  as  further  security  for  th**  not-^s,  "and  such  oth-^r 
obligations,  ^to."  th-^n  in  its  poss»sglon,  th^   bank  had  th»»  right 
of  s«»t-off  and  wae  authorized  to  apoly  "any  balances,  cr-'^dits, 
d^-poslts,  accounts,  moni^ys,  ^tc,"  of  th«?  Company  in  poss'^ssion  or 
control  of  thp  bank  to  the  paym'^nt  of  "this  not»  or  any  oth^r 
obligation,  Pto." 

Thfi  oollat*»ral  li»n  note's  w»r*  not  pl-^dg^^d  to  g'^eur'?  pay- 
ment of  th»  promissory  not»s,  Th«  Bank  r^c^ivr  had  th?»  burdf^n  of 
«8tabllehing  th*  foundation  for  th**  s't-off,  and  that  burdan  Included 
establishing  his  claim  ae  pr^fi^rabl*,  ov^r  th?  g<»n^ral  cr^^ditors 
of  thf^   insolv*»nt  Comtsany,  aft ^r  having  r'^o«?iv'»d  ae  a  g-^n^ral  or«^ditor 
on  th*  claira,  t940  in  divld*»nds,  Thfi  promissory  not»6  Including  the 
claua*?  r«li^d  on  w«»rp  paid  in  full  and  all  rights  th«r«»under  in  favor 
of  th*  pix>ml8«'*  Bank  «xtlngui8h«>d»  Th»r*  was  no  basis,  th<^r»forft, 
wh'^n  th»  h-^aring  was  had  upon  which  to  maki«*  th**  8»t-.off  and  no  showing 
of  any  prpf^rable  position  for  th»  claim.  No  ^rror  of  court  appears 
in  the  record  and  non*  has  b«*n  shown  by  th®  Bank  r^civ^r's  bri«f 
and  th«  order  of  court  is,  accordingly,  affirmed, 

AFFIRMED, 

HEBEL,  P.J,  AND  BURKE,  J.  CONCUR, 
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WESTERN  PICTURE  FRAME 
a  corporation. 
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APPEAL  FRO^ 


WILLIAM  TUCHIN,  )  C%  Ci  ^' 

Appellee,   )3  2  e  / 

MR.  PRESIDING  JUSTICE  PRIENT)  DELIVERED  THE  OPINION  OP  ^THE  COURT. 

Western  Picture  Frame  Company  brought  suit  to  recover  a 
balance  claimed  to  be  due  from  William  Tuchin,  one  of  its  sales- 
men. Trial  by  the  court  without  a  jury  resulted  in  a  finding 
and  judgment  for  defendant,  from  which  plaintiff  has  taken  an 
appeal. 

There  is  substantially  no  dispute  as  to  the  salient 
facts.  For  approximately  eleven  years  prior  to  October  16, 
1939,  William  Tuchin  was  employed  as  a  salesman  by  plaintiff 
corporation,  which  is  engaged  in  the  manufacture  and  sale  of 
furniture  at  wholesale.  During  the  entire  period  of  his  employ- 
ment Tuchin  worked  on  a  strictly  commission  basis;  he  had  no 
drawing  account  nor  did  he  receive  any  regular  or  fixed  advances. 
In  1938  and  I939  and  until  he  voluntarily  terminated  the  employ- 
ment, Tuchin  frequently  requested  and  received  from  plaintiff 
sums  of  money  varying  in  amount  from  $25  to  $100.  He  was  paid 
weekly  on  the  basis  of  shipments  made  to  his  customers  during 
the  preceding  week.  V.hen  furniture  was  shipped,  a  copy  of  the 
invoice  was  filed  for  the  salesman  who  negotiated  the  sale,  and 
at  the  end  of  the  week  a  statement  of  shipments  for  that  week 
was  made  up  from  the  copies  of  the  invoices,  and  the  individual 
salesman's  commission  was  computed  on  such  statement.  There- 
after a  copy  was  delivered  to  the  salesman  and  the  original  re- 
tained in  plaintiff .s  files.  Upon  trial  it  was  stipulated  by 
the  respective  counsel  "that  the  plaintiff  prepared  and  delivered 
to  the  defendant  each  week  a  statement  showing  shipments  made  to 


jAqxo:: 


<■ 


^     .   .    .  MAlilJI- 


li  •X9V0C91  o*  ilisz  d-fidi/Q'ief  vi- 
-3el.a   acri:  lo  one   ,nM.yT  o^ilir:  rao^l  e^rf,  eu  o*   Letii^Xo  ooxt^X.o 

^ol     19CfOC/00     Ow      -ZOX-IXi    C'^:.-,    ii.=-V-.X...     -.-^^ 

no  ^a-t.   ^"'o  -'ur:vc.'5tm.«.n'.  sd(t  ni  bo^B^iQ  ax  riojiiiv;  ^rioxd-:.'xoqioo 

on  bfid  ©ri  laiE^cf  noiaaitinwo  xl^-^x-jt  .'^  x...     ■.'.--'     ..xfis^JT 
.aoonsvo;.  bexn  ao  -ibUj^oi  w  evi.ooi  ari  Wi)  ion  dxu;oco«  snl^^^ir) 
*-,ol.....  end-   ^-:^--  -'^c^  -^I.tir;toIoy  ori  IWnii  fcns  q^^l  bfis  8£?I  xil 

SHX-xirb  3.e.ro:^cro  .xn  o^   9bm  ac^xieinqiiria  lo   aiascf  sri*  no  ^I^iesv. 

aci:^  ^o  xqoo  .  .l^o^.i.^   «.w  o^ctln.;-   n.K.^     .^ee^v  gnibeceiq  sricT 

bn«  ,9l^a  sricr  be^axc^oaen  oHw  aainaeli..  a...   0:0-  tsWi.  ..w  eolovxtx 

^9sw  .-m:f  101  ad-iieaiqxria  lo  :txiaE:e*BjB   s  :ieew  sriJ  lo  brxe  eri*  Jb 

^Bi  X^nialio  sri;^  Ms  nsruael^a  e^-i  oi  bsievtlBb  a^w  ^i^oo  s  ^ion^ 

vcf  r,.^..rxrrrt:t.   c=.v;  ^±  LbIi^  noqL      .aolil  a-nJiJ-alalq  ni  benizi 

be-xevxl.^  x^xx;.  ....^lo-x,  T.xcrnxBlq  ari*  *-':t"   I.cr^roo   evxc^oeqa.^  erl;f 


vg 


-2- 


customers  of  the  defendant  for  tiiat  week,  the  coinmissions  and 
charges  against  those  commissions  for  each  week  during  which 
the  defendant  was  in  the  employ  of  the  plaintiff  and  for 
se^reral  weeks  thereafter,"  and  statements  for  the  weeks  ending 
January  7,  1938  through  December  22,  1939  were  received  in  evi- 
dence; for  the  purpose  of  sliapllfying  the  record,  ten  of  those 
statements  were  selected  as  representative  copies,  all  of  which 
shewed,  in  one  form  or  another,  the  balance  alleged  to  be  due 
from  defendant  to  plaintiff  at  the  end  of  each  week.  Defendant 
admits  that  he  received  these  statements  regularly  and  never 
complained  about  any  of  them.  A  ledger  account  was  kept  by 
plaintiff  in  the  regular  course  of  its  business,  showing  that 
when  the  employment  was  terminated  defendant  was  indebted  to 
Plaintiff  in  the  sum  of  $475.93.  At  the  end  of  I938  defendant 
had  become  indebted  to  his  employer  in  the  sum  of  ^523,  and 
at  that  time  his  father-in-law  voluntarily  paid  up  that  balance* 
Thereafter  defendant  remained  in  plaintiff's  euploy  and  con- 
tinued to  request  and  receive  advances  as  theretofore.  Subse- 
quently in  1939  Sdward  F.  Novak,  plaintiff »s  of  ice  manager, 
had  a  conversation  with  defendant  relative  to  the  sums  thereto- 
fore advanced,  at  which  the  parties  agreed  that  instead  of  de- 
fendant's paying  lump  sums  weekly  by  iiavlng  them  deducted  from 
his  check,  the  company  was  to  withhold  25  per  cent  of  each 
commission  check  to  apply  on  the  running  account,  and  pursuant 
to  the  agreement  then  made,  25  per  cent  of  defendant's  commis- 
sions were  deducted  each  week  until  October  I939,  when  defend- 
ant resigned  his  position  as  salesman  and  the  employment  ter- 
minated, Herman  Altaaan,  president  of  the  plaintiff  corporation, 
testified  without  contradiction  that  Tuchin  came  into  his  office 
in  October  I939,  advised  Altman  that  he  was  going  into  business 
f©r  himself,  "that  whatever  he  owed  us  he  would  pay,"  and  al^ 
though  "he  could  not  pay  then,  ^-^   he  would  pay  on  the  install- 
ment plan  every  week."  Defendant  does  not  dispute  the  amount  of 
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$4-75. 93#  nor  does  he  claim  that  he  ever  paid  this  balanee  after 
he  left  plaintiff's  employment. 

When  called  as  a  witness  by  plaintiff  pursuant  to  section 
60  of  the  Civil  Practice  Act,  Tuchin  admitted  ti^e  weekly  receipt 
showing  commissions  earned  by  him,  and  stated  that  he  "never 
complained  about  them,"  and  that  on  the  statements  received  by 
him  every  week  up  to  October  l6,  1939,  there  was  shown  a  balance 
due  and  owing  to  the  company.  The  following  examination  then 
ensued:  "Q,  So  you  knew  you  ov;ed  the  company  money?  A,  Y@s^ 
sir,  THE  COURT:  You  mean  to  say  that  you  knew  you  owed  the 
company  money?  A,  well,  at  the  time  I  left,  I  sold  merchandise 
against  what  the  company  claimed  they  advanced  to  me»  Q,  I 
asked  you  whether  you  did  or  did  not  ©we  the  company  any  money? 
A»  I  knew  that  there  was  a  balanee j  how  much,  I  didn't  know  at 
the  time.  THE  COURT:  A  balance  due  the  company?  THB  llTIfESS: 
On  advances,  yes,  si|p,  Q*  A  balance  due  the  company?  A,  Yes, 
sir," 

Defendant  takes  the  position  that  the  sums  received  by 
him  from  time  to  time  constituted  advances  on  commissions  to  be 
earned;  that  there  was  never  any  agreement  or  liability  oa 
Tuchin' s  part  to  repay  the  same,  and  that  it  was  the  intention 
of  the  parties  that  the  only  fund  the  company  could  look  to  for 
repayaeats  was  the  commissions  to  be  earned  in  the  future.  In 
support  of  this  contention  plaintiff  cites  and  relies  upoa 
decisions  in  other  states  and  in  Illinois  purporting  to  hold 
"that  an  express  promise  or  liability  must  be  shown  before  ad— 
vances  paid  in  excess  of  commissions  earned  can  be  recovered 
by  the  employer  or  master,"  Kone  of  the  cases  cited  by  de- 
fendant, except  one  to  wMch  we  shall  later  refer,  is  analogous 
to  the  case  at  bar.  Everyone  of  the  authorities  cited  deals 
with  contracts  for  a  drawing  account  to  be  charged  against 
ecamaissions,  Tiaus,  Schleslnger  v.  Burland  et  al. .  85  H»  I#  S« 
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350,  from  which  defendant  quotes,  involved  a  witten  contract 
for  advances  to  be  charged  against  commissions,  and  on  the 
basis  of  that  contract  the  reviewing  court  affirmed  the  trial 
court's  action  in  dismissing  defendants'  counterclaim  alleging 
that  they  had  advanced  to  plaintiff  a  sum  of  money  in  excess  of 
the  amount  of  plaintiffs  commissions.  In  Nelsmj^ilmerican 
Sa§iness.jureau^  241  111,  app,  432,  the  court  held  that  the 
Plaintiff  was  entitled  to  stipulated  weekly  advances  as  provided 
by  his  written  contract  notwithstanding  the  fact  that  they  exceed- 
ed his  commissions,  because  it  construed  the  advances  as  guaranties 
and  in  the  nature  of  "salary."  in  Felsenthal  Brothers  v.  Gradwoh^. 
217  111.  App.  170,  the  court  observed  that  the  question  resolved 
itself  into  an  interpretation  of  the  contract  entered  into  by  the 
parties,  which  "expressly  provided  that  the  expense  account  and 
the  drawing  account  Us  to  be  charged  against  me,  and  to  be 
deducted  from  profits  that  I  make  on  the  merchandise  that  I  sell 
for  them,'-  and  the  court  held  that  where  the  expenses  or  drawing 
account  exceeded  the  commission,  no  recovery  could  be  had.  in 
^^^^^-Mto=^iaM,Uamtact^l^_Oo,,   I72  N»  Y.  S,  275,  the  court 
laid  down  the  rule  that  in  the  event  commissions  earned  do  not 
equal  the  amount  of  advances  made,  an  express  promise  to  repay 
is  essential  to  a  recovery;  but  the  rule  in  that  ease  was  limited 
to  contracts  of  employment  containing  provisions  for  payments  from 
time  to  time  of  fixed  sums  on  account  of  ©r  as  advances  against 
commissions  to  be  earned.  In  the  case  at  bar  there  was  no  con^ 
tract  for  employment  of  the  nature  stated  in  the  Auto-Laks  case. 

Sj^-Anthgair  l^otor  Co,t._Vt-Xattgrson,  175  Minn,  624,  221 
N.  W.  719,  cited  by  plaintiff,  is  also  relied  on  by  defendant » 
That  case  is  more  nearly  in  point  than  any  other  decision  to 
which  our  attention  has  been  called,  and  defendant's  counsel 
characterize  it  as  strikingly  similar  on  the  facts  to  the  ease 
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at  bar.  By   the  same  token,  it  is  also  unlike  any  of  the  other 
cases  Which  defendant  has  cited.  The  decision  is  not  reported 
m  full,  but  it  appears  frc«i  the  abstract  thereof  that  defend- 
ant was  in  the  employ  of  plaintiff  as  an  automobile  salesman 
from  1922  until  I926  under  an  agreement  by  which  he  was  to  re- 
ceive as  compensation  specified  commissions  on  the  sales  which 
he  made.  During  the  first  summer  he  drew  his  commissions  as 
he  earned  them  and  received  no  advances  on  commissiens  prior  to 
the  time  they  had  been  earned.  In  the  winter  when  business  was 
Slack  and  commissions  were  few,  an  arrangement  was  made  by  which 
the  salesman  was  allowed  to  draw  advances  against  commissions  to 
be  earned  thereafter.  An  account  was  kept  in  which  he  was 
charged  with  these  advances  as  they  were  made  and  credited  with 
the  comirdsslons  as  they  were  earned,  and  a  statement  of  the 
account  was  furnished  him  at  the  end  of  each  month.  This 
arrangement  continued  until  the  termination  of  his  service, 
at  which  time  the  advances  previously  made  were  several  hundred 
dollars  in  excess  of  the  commissions  earned.  Plaintiff  sued  for 
this  excess  and  the  court  directed  Judgment  therefor,  which  was 
affirmed  on  appeal.  The  court,  quoting  from  39  C  J.  153,  said: 
"•^mere  the  contract  of  employment  provides  for  advances  to  the 
employe,  to  be  charged  to,  and  deducted  from,  the  commissions 
agreed  to  be  paid  to  him  as  the  same  may  accrue,  the  employer 
may  recover  back  any  excess  of  advances  over  the  commissions 
earned,  if  there  is  an  express  or  implied  agreement  to  repay 
such  excess.  *.-.  m  the  absence  of  either  an  express  or  implied 
agreement  or  promise  to  repay  such  excess,  the  employer  has  no 
remedy  against  the  employe,  even  though  the  contract  In  terms 
provides  that  there  shall  be  settlements  between  them  monthly."" 
The  court  made  an  express  finding  that  the  defendant  agreed  to 
repay  the  advances,  and  said  that  an  examination  of  the  record 
disclosed  ample  evidence  to  sustain  that  finding.  Tte  case  at 
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bar  is  similar  to  the  Patterson  case  in  many  respects,  Th* 
Minnesota  court  sustained  the  judgment  fop  plaintiff  under  an 
express  finding  that  defendant  had  agreed  to  pay  the  advances. 
We  likewise  hold  for  plaintiff  in  the  case  at  bar,  for  the 
following  reasons:  Defendant  continuously  recognized  and  ad- 
mitted the  existence  of  a  debt  by  accepting  without  complaint 
the  weekly  statements  showing  a  balance  due  plaintiff,  in 
1938  when  the  balance  exceeded  $500,  defendant's  father-in- 
law,  vith  defendant's  full  knowledge  and  consent,  liquidated 
the  account  by  paying  the  full  amount  then  due,  thus  indicating 
that  defendant  recognized  the  indebtedness,  "hen  asked  *y 
plaintiff's  counsel  whether  at  the  time  of  the  termination  of 
his  employment  he  knew  there  was  a  balance  due  the  company, 
defendant  answered  in  the  affirmative.  The  trial  Judge  was 
apparently  startled  at  the  answer,  and  when  the  question  was 
repeated,  defendant  made  the  same  reply.  These  circumstances 
indicate  that  defendant  had  impliedly  agreed  t»  repay  the  sums 
borrowed  in  excess  of  commissions  earned,  that  he  recogniaed 
his  indebtedness  to  plaintiff,  and  that  at  the  termination  of 
his  employment  he  expressly  promised  Altm^in  that  he  would  pay 
what  he  owed.  The  advances  were  always  treated  as  loans  and. 
must  be  considered  as  such* 

The  judgment  of  the  Municipal  court  is  therefore 
reversed,  and  since  there  is  no  dispute  as  to  the  facts, 
Judgment  is  entered  here  in  favor  of  plaintiff  in  the  amount 

of  $475,93  and  costs, 

JODGMSHT  RE7SRSED  AND 
JODGMENT  HERE  FOR  PLAIHTIFP* 

Seanlan  and  Sullivan,  JJ,,  concur. 
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LOUIS  HOLTZHAN,  dA/a  Tower  )     ..^-^"'^'^  A 

Currency  Exchan^,  ^■-)"^  APPEAL  PROM  iiUNICI^AL 

-^T^"'  )        COURT  OF  CHIC/iG0»  _^ 

JULIUS  L.  GOODMAjSj-^"^  )       """     7"^       ^ 

"^   Appellant.   )3  23  I.A(  „.  1  6 
MR.  PRESIDING  JUSTICE  FRIEND  DELIVERED  THE  OPINIOK  OF  THE  COURT. 

Louis  Holtzman,  doing  business  as  Tower  Currency  Exchange, 
brought  an  action  in  forcible  detainer  against  defendant,  Julius 
Goodman,  to  secure  possession  of  the  front  14  feet  of  t  store 
located  at  2603  l^entworth  avenae,  Chicago,  The  cause  was  tried 
by  the  court  without  a  jury^  and  resulted  in  a  finding  and  jua.g- 
ment  that  plaintiff  was  entitled  to  possession  of  the  premises. 
Defendant  has  taken  an  appeal. 

It  appears  that  Bruno  Rtoti,  as  landlord,  had  leased  the 
space  to  Goodman  June  5,  I939  for  a  term  expiring  June  30,  I941, 
The  written  indenture  of  lease  contained  an  option  for  two  more 
years  at  a  monthly  rental  of  $40,  which  Goodman  exercised,  there- 
by extending  the  term  to  June  30,  I943.  The  premises  were  used 
by  him  in  operating  a  currency  exchange  in  partnersiiip  with  his 
brother,  Sigmund  Goodman,  and  I. orris  Kurland, 

Early  in  June  I943  Goodman  and  his  brother  Sigmund  went 
to  Roti»s  office  to  discuss  a  renewal  of  the  lease.  Domlnlck 
Gironda,  Roti's  son-in-law,  v.fas  present  at  the  discussion,  Rotl 
offered  defendant  a  lease  for  any  period  that  Goodman  desired, 
up  to  five  years,  Goodman  wanted  additional  space,  and  that 
question,  as  well  as  the  monthly  rental  to  be  paid,  was  dis- 
cussed, Rotl  suggested  that  Goodman  take  the  entire  store,  but 
insisted  that  the  new  rental  would  have  to  be  $60  instead  of  $40, 
as  it  had  been  under  the  old  lease.  Defendant  wanted  only  an 
additional  ten  or  fifteen  feet  and  was  unwilling  to  pay  more  than 

$50,  No  agreement  was  reached,  and  as  the  parties  left,  Roti 

him 
told  Goodman  he  would  be  willing  to  give/a  lease  at  $oO  a  month 
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whenever  he  was  ready  to  pay  that  amoxmt. 

Goodman  contends,  and  he  and  his  brother  testified,  that 
after  the  parties  had  failed  to  agree  on  the  terms  of  a  written 
lease  Gironda,  In  Roti's  presence,  proposed  a  month- tcnnonth 
tenancy,  to  wtiich  Roti  made  no  reply  at  the  time,  but  as  the 
parties  were  leaving  Roti  said,  "Let  it  go  the  way  it  is."  Both 
Roti  and  Gironda  deny  that  such  a  statement  was  made. 

Subsequently  on  June  11,  Roti  served  notice  of  termina- 
tion of  the  tenancy  on  Goodman,  notifying  him  to  quit  and  deliver 
up  the  premises  "at  the  end  of  the  present  term,  provided  10  days 
intervene,  otherwise  at  the  end  of  the  monthly  term,  which  com- 
mences next  after  the  service  of  tiiis  notice."  On  June  14  Kurland 
came  to  Roti»s  office,  told  him  tlmt   he  was  prepared  to  sign  the 
lease  at  the  price  asked,  but  was  told  by  Roti  that  it  was  too 
late.  June  30  Roti  served  another  notice  on  defendant  demanding 
imediate  possession  of  the  premises,  and  followed  that  with  still 
another  notice,  to  the  same  effect,  on  July  1,  1943, 

In  the  interim,  on  June  11,  1943  Roti  leased  th»  sam 
space  t©  Holtzman  for  a  term  of  five  years  comrr.encing  July  1, 
1943  at  a  monthly  rental  of  $65.  At  the  same  time  Holtzman  gare 
Roti  $390  advance  rent.  On  the  receipt  evidencing  this  payment 
a  liofi  appears  to  have  been  drawn  through  the  words  "From  time 
of  possession."  The  forcible  entry  and  detainer  proceeding  was 
instituted  by  plaintiff  July  7,  1943  without  serving  any  prior 
notice  or  demand  on  defendant,  «•'- 

Goodiaan  contends  that  the  court  erred  in  refusing  to  find 
that  a  month-to-month  tenancy  had  been  agreed  upon  at  the  first 
meeting  in  June  1943,  and  he  argues  that  if  such  a  tenancy  existed, 
it  could  not  be  terminated  except  by  proper  notice  under  chapter 
80,  sections  6  or  12,  Illinois  Revised  Statutes  I943.  The  evi- 
dence with  respect  to  the  purported  month-to-^onth  tenancy  is 
extremely  scant.  Goodman  predicates  his  claim  of  such  an  agree- 
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ment  on  the  suggestion  alleged  to  have  been  saade  by  GiroTStia, 
that  a  month-to-month  tenancy  be  entered  into,  and  Roti's 
statement  to  "Let  it  go  the  way  it  is."  I'ihile  interrogating 
Girenda  on  this  point  defendant's  counsel  propounded  the 
question,  "Did  you  hear  l-ir,   Roti  say,  'ivell,  we  will  let  it 
go  at  that,'  or  'Let  it  go  the  way  it  is  now?,"*  to  which 
Gironda  replied,  "No,  sir,  }Sr,   Roti  said,  'You  will  have  to 
get  out  and  not  sign  a  lease,  ••'  The  events  following  the 
first  conference  between  the  parties  in  June,  indicate  that 
neither  Goodman  nor  his  brother  believed  they  had  a  month-to- 
month  tenancy,  Ocr'fc&inly  Roti  entertained  no  such  idea,  for 
about  a  week  after  that  conference  he  served  notice  of  ter- 
mination on  Goodman  and  followed  that  up  by  renting  the  space 
to  HoltzHtano  It  appears  from  Kurland's  testisiony  that  when 
Goodman  received  the  notice  to  quit,  he  realized  that  he  could 
not  obtain  the  premises  at  $50  a  month  and  forthwith  sent 
Kurland  over  to  sign  a  lease  on  Soti's  terms,  Kurland  testi- 
fied that  "We  wanted  to  sign  the  lease  at  the  price  he  was 
asking  for  five  years*  The  Goodmans  told  me  that  we  were  going 
to  get  a  lease  for  five  years.  The  partnership  was  to  sign  the 
lease.  The  price  ^^.s  $60,"  If  a  nonth-to-month  tenancy  had 
been  agreed  upon  June  3  it  seems  strange,  indeed,  that  Kurland 
should  have  been  delegated  a  few  days  later  to  enter  into  a 
written  lease  on  behalf  of  the  partnership  at  a  higher  rental, 
Goodman  and  his  associates  had  evidently  changed  their  minds 
and  sent  Kurland  to  Roti's  office  on  June  14,  with  authority 
to  sign  the  lease,  but  he  was  too  late,  because  the  premises  had 
already  been  leased  to  Holtzman,  Plaintiff's  counsel  suggest 
that  in  trying  to  drive  too  hard  a  bargain  with  Roti  and  after 
receiving  several  of  the  various  notices  for  termination  of  the 
lease,  defendant  and  his  associates  had  a  change  of  mind  and 
decided  to  accept  Roti's  proposal.  The  suggestion  appears  t© 
us  as  the  probable  explanation  of  the  entire  transaction.  Upon 
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the  record  presented  we  would  not  be  justified  In  disturbing  the 
court's  finding  that  no  month-to-month  tenancy  existed. 

The  other  njajor  contention  is  that,  Rotl  having  served 
deirtand  for  possession  on  July  1,  1943,  it  became  necessary  that 
he  and  not  Holtzman  should  bring  the  action  in  forcible  detain^ 
er.  AS  between  the  landlord,  Rotl,  and  the  lessee,  Holtzman, 
the  latter  was  entitled  to  possession  under  the  lease  on  July 
1*  194-3.  By  entering  into  the  lease  ^?ith  Holtzraan,  Koti  re- 
linquished any  right  he  might  have  had  to  possession  of  the 
preiaises,  and  transferred  to  Holtzman  the  absolute  right  to 
possession  on  and  after  July  1.  Holtzman  was  therefore  the 
proper  and  only  party  entitled  to  institute  the  forcible 
detainer  proceeding.  Ch.  57,  sec.  2,  111.  xHev.  Stat.  I943, 
and  ch.  80,  sec.  14  of  the  same  statutes;  George  J.  Gooke  Go, 
y.  Kaiser,  I63  111.  App.  210;  £ir3t„Katienal  Bank  of  ah1eAp;ii 
V,  Bohnhorst,  30?  111.  App.  25'1|  SraM.Union  Tea  Go,  v,  K.nn.j 
164  111,  App^  570,  Rotl  would  no^  have  been  the  proper  party 
plaintiff.  Allen  v,  Viehsteyp,   56  111,  393^ 

It  is  urged  that  Rotl  elected  on  July  1,  1943  to  serve 
notice  oa  Goodman  for  the  purpose  of  terminating  his  tenancy. 
Along  with  that  contention  it  is  argued  and  apparently  conceded 
that  "Defendant's  lease  had  a  definite  time  of  expiration  and 
at  the  end  of  the  term  the  landlord,  or  some  one  claiminc  under 
him,  could  sue  to  recover  possession  without  notice  or  demand, » 
We  agree  entirely  wilth  the  quoted  portion  of  defendant's  argu- 
ment. It  finds  support  in  sees.  12  and  14,  ch.  80,  111.  Rev. 
Stat,  1943,  and  sec,  2  of  ch.  57  of  the  same  statutes;  Webb  y. 
Herman,  40  111,  App^  335;  First  National  Bank  of  Chicago  v. 
Bohnhorsl_a;>a  George  J.  Gooke  Go,  v,  RVnisAT.,  supra.  In  the 
latter  case  the  court  dismissed  the  Gonten*,ion  that  the  service 
of  demand  for  imiaediate  possession  was  defectlTe  by   s*ating 
that  no  notice  to  quit  or  demand  was  necessary,  and  judgment 
for  possession  was  entered  in  favor  of  the  second  lessee  aad 
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against  a  prior  lessee  holding  over  beyond  the  term.  There 
is  also  the  circumstance  that  Holtzman  had  nothing  whatever 
to  do  with  the  preparation  of  the  notice  which  Roti  served 
upon  Goodman,  and  we  would  certairay  not  be  v/arranted  la 
holding  tliat  a  notice^  prepared  and  served  by  a  person  not 
entitled  to  possession,  which  stated  that  a  tenancy  would 
terminate  on  the  date  of  its  automatic  termination  under  the   ^ 
egress  provisions  of  the  lease,  should  be  held  to  extend  the 
term  beyond  the  time  stated  in  the  notice  and  specified  in  the 
lease. 

Since  we  hold  that  no  month-to-month  tenancy  was  ever 
created  or  existed  between  the  landlord  and  Goodman,  that 
the  latter »s  right  to  possession  terminated  June  30,  I943, 
that  plaintiff's  right  to  possession  began  July  1,  I943,  and 
that  Holtzman  and  not  Roti  was  the  proper   party  to  bring 
the  forcible  detainer  proceeding,  the  judgment  in  favor  of 
Holtzman  for  possession  of  the  premises  should  be  affirmedj, 
and  it  is  so  ordered^ 

JUDGMBKT  AFFIRMED, 
Scanian  and  Sullivan,  JJ«,  concur. 
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FRANKENSTEIN  &  COia>ANY,  a 
corporation,  etc,,  et  al., 

~-~^-i§intif  f  s  -^^' 


RICimRD  L.  1VILLIAIIS^^"'^JR., 
et  al.,  (DefencUmt's) 

Appellees 


JAMES  NICH0I5  and  ANBREW  G* 
HALAS,  doing  business  uiider 
the  name  and  style  of 

Anderson^Halas  &  Associates, 
(Plaintiffs)      Appellants, 

MR.  JUSTICE  SCANLAN  DELIVERED  THE  OPINION  OP  THE  GODRT. 

This  suit  was  brought  by  two  groups  of  real  estate  brokers 
for  the  recovery  of  commissions.  The  amended  complaint  contained 
two  counts.  The  first  count  involved  an  action  in  equity  wherein 
Pranltenstein  &  Company,  Harold  Eschback,  James  Nichols,  Edmund  0, 
Bill  and  Joseph  DeVoney,  plaintiffs,  sued  Porman  Realty  Trust  and 
the  individual  trustees  thereof  for  alleged  commissions  but  no 
appeal  has  been  taken  from  the  judgment  entered  as  to  tbat  count. 
The  second  count  involves  an  action  at  law  wherein  Andrew  G.  Halas 
and  James  Sfichols,  plaintiffs,  sued  Richard  L,  v.illiams,  Jr.,  de- 
fendant, for  brokerage  commission  alleged  to  be  due  Halas  in  connec- 
tion with  the  sale  or  exchange  of  certain  land  in  Indiana,  and  for 
brokerage  commission  alleged  to  be  due  Halas  and  Nichols  for  pro- 
curing a  first  mortgage  loan  on  the  Shoreline  Building  for  de- 
fendant Williams,  The  case  was  heard  by  the  trial  court  without 
a  jury  and  there  was  a  finding  and  judgment  in  favor  of  defendant 
Williams  as  to  count  two,  and  it  is  from  tiiis  judgment  that  plaitt- 
tiffs  Halas  and  Nichols  appeal* 

At  the  time  in  question  defendant  Williams  was  a  young  laaa 
recently  out  of  college  and  he  was  worlcing  in  the  office  of  plaia- 
tiff  Halas  for  the  purpose  of  learning  the  real  esta.te  business.  It 
appears  from  the  record  that  prior  to  the  time  of  the  instant  trans- 
action Halas  had  initiated  and  consumiaated  other  real  estate  deals 
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for  Williams  of  a  kind  similar  to  the  instant  one. 

In  count  two  as  amended,  "plaintiffs,  Andrew  G.  Halas, 
doing  business  under  the  name  and  style  of  Anderson^lfeias  & 
Associates,  and  James  Nichols"  allege  that  they  are  duly 
Ucensed  brokers;  that  Balas,  plaintiff,  was  employed  by 
Williams  to  sell  a  certain  piece  of  real  estate  known  as  tht 
"Williams  F^rm,"  in  Indiana;  "3.  That  said  plaintiff,  Halas, 
contacted  Frankenstein  &   Company,  brokers  for  Porman  Realty 
Trust,  and  as  a  result  of  their  negotiations  an  offer  for  the 
sale  Of  said  Williams  Farm  at  the  price  of  $150,000  in  exchange 
for  the  Shoreline  Building  and  $250,000,  was  made  by  the  de- 
fendant, Richard  L.  Williams,  Jr.,  to  the  Fom^  Realty  Trust, 
provided  a  loan  of  $250,000  could  be  secured  on  said  Shoreline 
Building  in  accordance  with  the  terms  of  said  offer,  a  copy  of 
which  is  hereto  attached,  marked  'Exhibit  At,  and  by  express 
reference  thereto  made  a  part  hereof,  4.  That  the  defendant, 
Richard  L,  ^liHiams,   Jr.,  promised  the  plaintiffs,  ifelas  and 
James  Mchols,  that  if  they  secured  a  loan  upon  the  aforesaid 
property,  the  Shoreline  Building,  in  the  sum  of  $250,000,       / 
according  to  the  terms  of  his  said  offer,  Exhibit  'bi,  he      ,' 
would  pay  them  one  and  one-half  per  cent  commission  on  said 
$250,000,  or  the  sum  of  $3,750;  that  on  behalf  of  the  defendant, 
Richard  L.  WilUams,  Jr.,  said  plaintiffs,  Halas  and  JaL.e8 
Nichols,  procured  a  party,  the  Equitable  Life  Assurance  Society 
Of  the  united  states,  who,  on  July  14th,  I938,  was  ready,  w;llling 
and  able  to  make  said  loan  upon  said  terms,  and  that  said  Equity 
able  Life  Assurance  Society  of  the  United  States  undertook  and 
agreed  to  make  said  loan  upon  said  premises  on  July  14tli^  1938;" 
that  the  offer  of  Williams  was  accepted  by  Forman  Realty  Trust 
on  July  1,  1938,  and  that  said  Trust  was  ready,  willUvg  and  able 
to  perform  all  the  terms  and  conditions  of  the  agreeiwent;  "7. 
That  plaintiff  is  informed  and  believes  that  thereafter  defend* 
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ant,  Richard  L,   William*,  Jr.,  without  cause,  then  refused  to 
complete  the  aforesaid  loan  from  Equitable  Life  Assurance 
Society,  or  to  perform  all  of  the  terms  and  conditions  required 
of  him  under  the  aforesaid  agreement,  and  that  said  defendant, 
Richard  L»  Williams,  Jr.,  and  his  agents  did  their  best  t© 
dissuade  and  prevent  said  Equitable  Life  /.ssursmce  Society  from 
completing  the  proposed  loan  and  to  encourage  said  Porman  Realty 
Trust  to  abandon  said  agreement*"  The  count  then  alleges  that 
by  reason  of  said  default  of  Williams,  Ifelas,  doing  business 
under  the  name  and  style  of  Anders on-Halas  &  Associates,  n&a 
entitled  to  a  real  estate  commission  for  obtainia^  a  purchaser 
for  the  Williams  Farm;  and  that  Halas  and  Nichols,  plaintiffs, 
have  been  damaged  in  the  suia  of  $3,750»  Attached  to  the  complaint 
as  Exhibit  A  is  a  copy  of  a  proposal  signed  by  Williams  and 
addressed  to  the  Foraan  Realty  Trust,  By  thi»  proposal  defendant 
Williams  agreed  to  buy  certain  real  estate  located  at  2221-31 
Sast  67th  street,  Chicago,  which  was  knoim  as  the  shorelias 
JIuilding,  and  to  pay  for  the  said  property  $2^0,000  in  cash,  and 
ill  addition  agreed  to  deliver  as  part  of  the  purchase  price  a 
certain  farm  in  Indiana*  The  proposal  contains  certain  provisions 
usually  contained  in  an  instrument  of  the  iOnd  in  question  but 
which  are  not  material  upon  this  appeal.  The  proposal  also  con- 
tains the  following  iuiportant  provisions  s  "It  shall  be  understood 
and  agreed  that  the  conveyance  of  the  property  at  2221-31  Bast 
67th  Street  shall  be  made  to  a  ^ust  known  as  Shorellae  Building 
Trust,  and  this  Trust  shall  procure  a  First  Mortgage  loan  on  the 
above  said  property,  for  the  amount  of  $2^0,000,  to  be  sigoed  by 
the  Trustee  of  said  Trust,  as  a  Trustee,  and  not  ii^ividually, 
at  5  per  cent  interest  per  year,  and  5  per  cent  payments  per  year. 
Interest  and  prepayments  payable  quarterly,  the  entire  loan  pay- 
able in  10  years.  Ths  commission  for  procuring  this  loan  shall 
not  exceed  1-1/2  per  cent.  It  is  also  understood  and  agreed  that 
if  the  above  i&entioned  loan  can  not  be  procured  on  terms  as  above 
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specified,  this  proposal  shall  become  null  and  void,"  Also 
attached  to  the  complaint  as  an  exhibit  was  Fonnan's  acceptance 
of  the  proposal. 

The  following  are  the  material  parts  of  the  answer  filed 
by  Williams:  Defendant  denies  that  plaintiffs  Halas  and  Hiehols 
"procured  a  party.  The  Equitable  Life  Assurance  Society  of  the 
United  States,  who  on  July  14,  1938,were  ready,  willing  and  able 
to  make  said  loan  upon  said  terms  and  denies  that  said  The  Equit- 
able Life  Assurance  Society  of  the  United  States  undertook  and 
agreed  to  make  said  loan  upon  said  premises  on  July  14,  1938,  or 
on  any  other  date,  in  accordance  with  the  terms  of  plaintiff's 
Exhibit  A.  This  defendant  states  that  neither  The  Equitable 
Life  Assurance  Society  of  United  States,  nor  any  other  person, 
firm  or  corporation,  undertook  and  agreed  to  make  said  loan  upon 
said  premises  on  July  14,  I938  or  at  any  other  time."  The  answer 
fri^ther  denies  that  defendant  at  any  time  refused  to  complete  the 
loan  from  the  Equitable  Life  Assurance  Society  of  the  United 
States  "and  that  he  did  not  at  any  time  refuse  to  perform  all 
or  any  of  the  terms  and  conditions  required  of  him  under  the 
aforesaid  agreement,  but  on  the  contrary  states  that  he  was 
at  all  times  ready,  willing  and  able  to  perform  the  terms  and 
conditions,  on  his  part  required  to  be  performed,  in  accordanee 
with  the  terms  and  conditions  of  plaintiff's  Exhibit  A,  and 
this  defendant  denies  that  he  or  his  agents,  or  either  of  them, 
did  any  act  whatsoever  to  dissuade  and  prevent  said  The  Equit- 
able Life  Assurance  Society  of  the  United  States  from  completing 
the  proposed  loan  or  to  encourage  said  Foreman  Realty  Trust  to 
abandon  said  agreement," 

Plaintiff  Halas  concedes  that  his  right  to  a  eomiidssion  in 
connection  with  the  Indiana  Farm  was  conditioned  upon  the  ability 
of  defendant  Williams  to  obtain  the  loan  of  $250,000,  but  he  con- 
tends that  the  brokers  produced  a  lender  ready,  willing  and  able 
t©  make  the  $2^0,000  loan  to  Williams  and  that  therefore  he. 
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Halas,  was  "entitled  to  his  eommisslon"  for  the  sale  of  the 
Indiana  Farm.  The  theory  of  plaintiffs  Ifelas  and  Nichols  is 
that  when  they  "found  for  their  principal  (the  defendant  Wllliaias) 
a  party  (Equitabl|  Life  Assurance  Society)  who  was  ready,  willing 
and  able  to  make  a  $250,000  loan  upon  the  terms  specified  by  their 
principal,  they  had  done  all  that  was  required  of  them  and  ap« 
entitled  to  their  commissions."  Plaintiffs  state  in  their  brief 
that  the  Equitable  Life  Assurance  oociety  was  ready,  willing  and 
able  to  make  the  loan  upon  the  terms  specified  in  the  contract, 
and  they  further  state  that  defendant  l/illiams  "either  did  not 
wish  to  complete  the  transaction,  because  of  change  of  mind, 
chicanery^  inaction,  or  tacit  agreement  between  the  purchaser 
and  lender  not  to  sell  the  property  or  borrow  the  money."  This 
theory  accords  with  the  allegations  of  the  amended  complaint  "that 
the  said  plaintiffs,  Halas  and  James  Nichols,  procured  a  party, 
the  Equitable  Life  Assurance  Society  of  the  United  States,  who^ 
©n  July  14th,  1936*  was  ready,  willing  and  able  to  make  said  loan 
upon  said  terms,"  and  that  defendant,  "xvithout  cause,  then  refused 
to  ecmplete  the  aforesaid  loan,"  and  ''his  agents  did  their  best 
to  dissuade  and  prevent  the  Equitable  Life  Assurance  Society  from 
CMipleting  the  proposed  loan,"  and  it  was  necessary  for  plain- 
tiffs, in  order  to  recover,  to  prove  these  material  and  essential 
allegations  in  the  complaint*  Defendant  ?/illiams  strenuously 
contends  that  the  proposal  made  by  him  was  void  by  its  terms,  in 
the  absence  of  a  loan  having  been  procured,  and  that,  aside  from 
the  proposal,  the  evidence  shows  clearly  that"the  very  nature  of 
the  deal,  of  this  whole  transaction,  was  that  $2^0,000  cash  was 
needed  to  pay  over  to  The  Forman  Realty  Trust  as  the  cash  portion 
of  the  purchase  price »  The  purpose  for  which  it  was  needed  aM 
required  was  known  to  all  parties  involved  and  most  certainly  by 
the  plaintiff,  Halas,  who  originated,  conceived  and  engineered 
the  entire  details  of  the  deal  from  its  inception,"  and  that  before 
Halas  or  anyone  else  would  be  entitled  to  a  commission  it  was 
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necessary  tfiat  defendant  obtain  the  loan.  As  we  view  this  app«al, 
it  is  not  necessary  for  us  to  decide  this  contention  of  defendant. 
Defendant  further  contends  that  piaintiffs  did  not  obtain  a  lender 
who  was  ready  and  willing  to  lend  the  $250,000  upon  the  terras  set 
forth  in  his  proposal  to  the  Forman  Realty  Trust  and  that  he  was 
ready  and  willing  at  all  times  to  consumiaate  the  loan  in  accord- 
ance with  the  terms  of  his  proposal. 

Before  the  Forman  Realty  Trust  had  accepted  Yailiams»  pro- 
posal plaintiff  Ifelas  prepared  an  application  to  The  Equitable 
Life  Assurance  Society  of  the  United  States  (hereinafter  also 
called  the  Equitable)  for  a  mortgage  loan  of  $25G,0O0«  This 
application  was  signed  by  Herbert  G.  Anderson,  I'rustee,  without 
personal  liability,  /mderson  was  an  employee  of  plaintiff  Halas 
and  the  latter  caused  Anderson,  as  Trustee,  to  also  sign,  ia 
connection  with  the  application  for  the  loan,  an  "Owner's  Credit 
Information  (Confidential)"  to  the  Equitable.  Under  date  of  July 
14,  1938,  the  Equitable  addressed  to  defendant  Williams  the 
following  letter:  , 

"We  are  advised  by  the  Home  Office  that  the  Pimnce  ConBrlttee 
has  passed  on  your  application  for  a  first  mortgage  covering  the 
above  property* 

"They  also  advise  that  instructions  are  being  forwarded  as 
to  the  preparation  of  mortgage  paper s« 

"Yours  very  truly, 
"S,  G»  Eaton,  Loan  Supervisor 
"Bys   A.  Kean" 
On  September  2,  I938,  Murphy,  Lilliander  and  Gemmill,  attor- 
neys for  defendant  Williams,  wrote  the  following  letter  to  the 
attorneys  of  the  Equitable: 

"Mayer,  Meyer,  Austrian  &  Piatt, 
"A  t tor neys-a  t-Law, 
"231  South  LaSalle  Street, 
"Chicago,  Illinois 

"Jittention:  Mr.  Sherv/ood  K.  Piatt 

'»Re:  Shoreline  Apartments,  2221-31  E.  67th  Street 
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"Deap  Mr.  Piatt s 

"In  accordance  with  our  telephone  conversation  this  morning, 
we  are  herewith  enclosing  Chicago  Title  and  Trust  Company  letter  of 
opinion  #2318008  dated  August  29,  1938  with  reference  to  the  Shore- 
line Apartments,  legally  described  as  follows!   [Here  follows  legal 
deserlptioa  of  property* ] 

"This  is  th«  property  upon  which  the  Equitable  Life  A*iiiliaoe 
Society  is  to  make  a  loan  of  $2^0,000,  payable  in  15  years,  with  5% 
pre-payments  payable  quarterly,  and  with  interest  at  the  rate  of  5% 
per  annum, 

"They  have  also  agreed  that  this  mortgaga  or  trust  deed  and 
notes  are  to  be  executed  by  a  Trustee,  with  no  persoma  liability 
on  the  part  of  th©  Trustee,  or  any  person  interested  beneficially, 
or  otherwise,  in  said  premises.  We  have  selected  the  Chicago  Title 
and  Trust  Company  as  the  Trustee  to  hold  this  title  for  our  clients 
under  their  usual  form  of  Land  Trust,  provided  that  they  will  as 
such  Trustee  be  willing  to  sign  the  form  on  the  mortgage  or  trust 
deed  and  notes  which  you  are  to  prepare, 

*We  have  this  day  ordered  a  survey  as  requested  by  you  which 
we  are  informed  will  be  ready  for  delivery  to  you  about  the  middle 
of  next  week, 

"Thanking  you  for  your  courtesy  and  co-operation  in  this 
matter,  we  remain 

"Yours  very  truly, 

•Murphy,  Lilliander  and  Gemmlll 

"By:  E.  E.  Lilliander 

■*S5LtSD 
"ene. 

•*?»  S,  Kindly  return  the  letter  of  opinion  when  it  has  served 
your  purpose," 

On  September  7,  I938,  the  following  letter  was  sent  to  de- 
fendant Williams'  attorneys: 
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"Re:  Shoreline  Apartments 

2221-31  East  67th  Street 


"Messrs.  Murphy  Lllllander  &  Gemmlll 
"11  South  LaSalle  Street 
"Chicago,  Illinois 

"(Mr.  Lllllander)  .  .  , 

"Dear  Sirs: 

"We  have  prepared  and  enclose  herewith  two  copies  of  pro- 
posed form  of  mortgage  and  principal  note  for  us«  in  eonneotien 
with  the  above  loan.  These  forms  are  identical,  except  as  to 
figures  and  payment  dates,  with  forms  executed  by  Chicago  Title 
and  Trust  Company  under  its  Title  Holding  Trust  No,  31992,  Please 
advise  us  if  these  forms  are  satisfactory,  as  it  is  necessary  for 
us  to  submit  the  same  to  the  Home  Office  of  the  Society  for  its 
approval  prior  to  the  recording  thereof, 

"We  return  herewith  Chicago  Title  and  Trust  Company  Opinion 
of  Title  l^^o,  2318008,  wliieh  seems  to  be  in  satisfactory  condition 
with  the  exception  of  the  tax  status.  We  assume  that  the  tax  ob- 
jections will  be  taken  care  of  by  a  guaranty  security  deposit  or 
tax  injunetion  proceeding  satisfactory  to  the  Title  Company* 

"We  call  your  attention  to  the  fact  that  our  instructions 
from  the  Society  require  us  to  look  to  the  borrowers  for  our  fees, 
and  we  shall  be  glad  to  discuss  the  same  witlx  you  at  any  time. 
Please  also  secure  and  deliver  to  us  a  copy  of  the  trust  under 
which  the  Title  Company  holds  title  as  the  Home  Office  requires 
a  copy  thereof  for  its  files, 

"Very  truly  yours^ 

"Mayer  Meyer  Austrian  &  Piatt 

"By: 

"SKP/lcb 

"Enclosures" 

On  December  27,  I938,  Equitable  wrote  the  following  letter 
to  Herbert  C,  Anderson: 

"Re:  Loan  Application  -  Shoreline  Apartoents 
2221-31  E.  67th  Street 
Chicago,  Illinois 
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"Dear  Mr.  Anderson: 

"Under  date  of  July  2%   1938,  the  Society  sent  instructions 
to  local  counsel  for  the  closing  of  the  loan  on  the  above  property, 
for  which  you  made  application  June  20th.  However,  you  will  recall 
that  they  wished  to  have  l^.   Williams  sign  the  papers  which  he  mis 
unwilling  to  do.  I  have  laade  every  effort  to  work  out  a  compromise 
arrangement  which  would  be  satisfactory  to  the  Society  and  to  the 
borrower  but  apparently  without  success,        ' 

"The  Society's  approval  in  this  ease  has  already  been  out- 
standing longer  than  we  usually  permit  without  some  assurance  that 
the  loan  can  and  will  be  closed,  and  the  matter  can  not  be  held 
open  any  longer.  Therefore,  please  be  advised  that  our  commitment 
is  definitely  withdrawn.  If  Mr.  Williams  should  later  decide  to  go 
ahead  with  the  purchase  of  this  property  and  would  be  willing  to 
agree  to  any  of  the  several  arrangements  which  I  suggested,  we  shall 
be  pleased  to  reconsider  the  loan,  but  it  would  be  necessary  la 
that  case  to  submit  a  new  application  to  our  Finance  Committee^ 

"Very  truly  yours, 

'  "S  G  E 

"S,  G,  Eaton, 
"Loan  Supervisor 

"S6E:HC  - 

"CC:  Murphy,  Lilliander  &  Glmmell 
J,  F.  Niehols 
Forman  Realty  Trust  Co,"      ' 

Plaintiffs  rest  their  case  upon  the  foregoing  InsWrnustH^ 
and  letters, 

Clifford  C,  V/ood,  called  by  defendant  V/illlams,  testified 
that  he  was  a  regional  loan  supervisor  for  the  Equitable;  that  his 
jurisdiction  extended  over  ten  states;  that  neither  ?lr.  Barrens 
nor  Mr.  Eaton  had  authority  to  make  loans  for  the  Equitable;  tiiat 
in  connection  with  an  application  for  a  loan  there  is  a  credit 
statement  from  the  applicant;  that  he  looked  at  the  property,  the 
Shoreline  Apartments,  and  reviewed  the  appraisal  report  after  He 
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had  returned  from  illnneapollsj  that  he  reviewed  the  credit  state- 
ment that  was  a  part  of  the  application;  that  a  coioaltaeiit  by 
the  Equitable  must  be  signed  by  an  executive  officer  of  tte 
Society;  that  he  dictated  a  letter  withdrawing  the  approval  of 
the  $250,000  loan}  that  there  was  "a  very  definite  misunderstand- 
ing in  connection  with  the  credit  report  ^?hloh  was  filed;"  that 
"the  objection  was  that  I  personally  had  agreed  to  recooBnend  the 
loan,  recognizing  it  was  an  excessively  full  loan,  only  because 
of  the  exceptional  credit  as  revealed  by  the  credit  report.  AM 
when  I  found  that  the  credit,  or  the  additional  collateral  security 
*as  not  there,  I  ordered  a  reduction  in  tlw   aaount  of  the  loan,  or 
acne  other  conditions  which  would  offset  the  loss  of  the  addition- 
al collateral,  *  -st  «  q.  Well,  as  far  as  you  are  concerned,  did 
you  have  any  instructions  before  you  aiade  that  loan,  that  you 
should  demand  the  signature  of  ISr,   Williams,  Senior,  and  Me, 
Williams,  Junior,  on  the  mortgage  papers,  or  the  notes?  A,  Yes,. 
I  gave  those  Instructions  after  I  found  that  the  credit  report 
was  not  what  I  had  supposed  it  to  be,  *  *  *  q.  Now,  Mr,  Wood, 
did  the  Equitable  Life  Asstirance  coelety  at  any  tlae  ever  loan 
to  Richard  L.  Williams,  Junior,  $2^0,000  on  the  Shoreline  Building, 
pursuant  to  the  appUcation  that  you  have  testified  to?  A,  lo, 
«  *  »  Q.  ¥i/ell,  did  you  ever  produce  $250,000,00  for  the  use  and 
benefit  of  Mr.  Richard  L,  WilliaHis,  pursuant  to  the  application 
which  you  have  testified  about  here?  *  *  *  The  Witness:  A.  No. 
We  did  not." 

William  B,  GeBBalll,  one  of  tl»  attorneys  for  defendant 
Williams,  testified  that  in  the  early  part  of  October  or  the  wery 
last  part  of  September  [I938]  1*.  Lllllander  and  he  went  over  to 
see  Ifr,  Eaton  at  the  latter 's  office  and  that  they  there  saw  him, 
Barrons  and  Wood;  that  "Mr,  Saton  said  that  under  the  circum- 
stances, and  because  of  the  misunderstanding,  this  loan  would  not 
be  made  unless  llr,  Wllllans,  Jr.  and  3fr,  Williaias,  Sr.  would  per- 
sonally sign  the  paper  and  —  unless  Mr,  Williams,  Jr.  would  sign 


9dt  to    ^BOillO    P' 


:nii 


-01- 
-eJii^a  itb€>it>  9dS  !>«if*l^«-  'V*  *m   lilloqa^mm  roil  £?«»cii/;rw  b&A 

■  ^c.J 

^■:~ill  '•,: belli  Siiw  i  ■  i3  Wt*  ^^^  noxjoa.inca  ui  .ifix 

^,,^.,  .ij,^^^   .rr.ol  t3rf.t  ftfcass  fmx  eiolsd  ancWoi'i^aaJt  y^.    '  ^o\ 

^B^     .  ©rid-  TO  ^aasqaq  e^iisJaoa  sua  £ii  ^^uiiii;b  ^ao. .,. 

^       ^  ,  .ad  Wf  ^Jt  ij^soqqjug  bad  1  i&dux  ioa  ttx 

ami  leve  ^^-j  Wi  J^  xJsi:    -^     ^    ---tA  eli:.  eX<fs^l«p?  «i;f  bib 
^f.^11  ^  .  ,2iaiJ:XXi.    .^  biailojiii  o* 

baas  &HIJ  etfio   -icx  u^.000,0<:^..  -.t....-^ '•■•    •—  /-'^   ■  '  -  J^^'^  .0  *  *  * 

",Jo«  b.t£>  «W 
'%vgf  9&$  TO  i»doj»0  to  ii&fi  %lr&^  »ri^  al  ^aci*  belMize^^   t^  -  i-  ■ 

-<n«o^io  9c[:  '   bt&s,  m         .■'.■^^'"  ^^J'   «i^^-  siioi-,-;,c 

*Qfl  feliKW  iiaoX  airier    ,  «W  ^o  se^  ta  ^asonaJe 


-11* 

the  paper  and  Mr,  Williams,  Sr»  would  sign  th0  gxiarantee. 
]b>«  Lilliander  and  I  said  that  that  was  not  possible*  That 
was  not  the  original  agreement,  and  that  they  would  not  sign, 
W«  would  advise  them  not  to  sign  any  such  guarantees,  Mr, 
Eaton  then  said,  'There  is  apt  to  he  some  hard  feelings  her«, 
and  I  am  anxious  to  work  out  some  compromise  if  it  is  possible* 
We  will  give  a  loan  of  two  hundred  ten  thousand  dollars  without 
having  these  men  guarantee  the  paper,'  And  Mr,  Lilliander  and 
I  said  no,  that  was  not  satisfactory.  We  were  ready  to  take 
the  original  loan  on  the  original  contract,  but  not  that,  Mr, 
Eaton  again  said  that  Porman  Realty  Trust  was  anxious  to  sell 
the  property  and  anxious  t©  help  the  deal  out,  and  they  were 
willing  to  suggest  some  kind  of  compromise,  such  as  perhaps 
they  would  take  a  second  mortgage  of  twenty-five  thousand, 
and  it  would  not  take  very  much  extra  cash  for  Williams,  if 
they  would  do  that,  Mr.  Lilliander  pointed  out  that  Forman 
Realty  Trust  was  going  to  go  out  of  existence  in  194-3,  and 
the  second  mortgage  would  have  to  have  some  very  substantial 
prepayments  before  then,  and  that  was  too  much  of  a  departure 
from  the  original  deal,  that  we  were  still  ready  for  that  but 

no  other," 

The  testimony  of  Ernest  E.  Lilliander,  one  of  the  attorneys 
for  defendant  V'illiams,  substantiates  that  of  Attorney  Gemmill 
as  to  the  conversation  that  occurred  in  the  office  of  Mr.  Eaton. 
■This  witness  further  testified  tiiat  after  the  Equitable  refused 
to  make  the  loan  he  "wrote  letters  to  Quinlan  and  Tyson,  re- 
questing that  they  consider  an  application  for  &   loan  in  accord- 
ance with  the  terms  of  the  contract  that  Mr,  Williams  had  signed, 
and  I  sent  a  similar  letter  to  Great  Lakes  Mortgage  Corporation 
and  also  Paul  A.  Weil  &  Company  and  I  subsequently  received  their 
answers  stating  they  were  not  interested  in  making  a  loan  of  two 
hundred  and  fifty  thousand  dollars  on  this  building.-  Defendant 
Williams  testified  that  he  was  always  ready  and  willing  to  go 
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through  with  the  matter  of  the  loan  in  accordance  with  the 
agreement  signed  by  him.  Neither  Halas  nor  Nichols  testified 
in  the  case^  and  there  is  considerable  force  in  the  argument 
of  defendant  Williams  that  if  the  loan  could  have  been  obtained 
frcaa  the  Equitable,  in  accordance  with  the  terms  of  his  pro- 
posal, and  he  had  prevented  the  consumiuation  of  the  loaa,  they 
would  have  testified,        .     , 

The  evidence  conclusively  shows  that  the  Equitable  was 
not  ready  and  willing  to  make  the  loan  of  $250,000  upon  the 
terms  stated  in  defendant's  proposal  to  Forman  Realty  Trust, 
and  further  shows  that  defendant  was  always  willing  to  have 
the  loan  consuimnated  upon  said  terms.  It  is  clear  therefore 
that  plaintiff s»  case  as  alleged  in  the  conplaint  was  not  sus- 
tained by  the  proof.  As  a  dernier  res sort,  plaintiffs,  in  their 
reply  brief,  seek  to  sustain  their  right  to  recover  commission 
upon  a  new  theory:  They  concede  that  defendant  could  not,  by 
suit,  compel  the  Equitable  to  make  the  loan,  but,  they  contend, 
that  T^illiams,  in  an  apt  suit,  could  recover  damage^  from  the 
Equitable  for  its  refusal  to  maise  the  loan  ''in  accordance  with 
its  agreement  so  to  do,"  and,  therefore,  they  are  entitled  to 
commissions.  It  is  difficult  to  believe  that  this  contention 
is  seriously  laade.  No  such  claim  is  set  up  in  the  complaint, 
but,  even  if  it  were  set  up,  plaintiffs  do  not,  and  in  our  judg*- 
ment  eaiaiot,  cite  any  case  that  would  support  this  new  position, 
which  amounts  to  tiiis:  Plaintiffs  brought  about  a  situation  that 
furnished  defendant  -  not  with  an  opportunity  to  compel  the 
Equitable  to  make  the  loan  -  but  with  an  opportunity  to  sue  it 
for  damages  for  not  making  the  loan,  and  that  plaintiffs  were 
thereby  entitled  to  commission  from  defendant  under  the  proposal 
made  by  the  latter  to  the  Forman  Realty  Trust*  Moreover,  we  are 
of  the  opinion  that  the  evidence  would  not  justify  a  finding  that 
a  valid  and  binding  acceptance  of  the  application  for  the  loan 
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was  made  by  the  Equitable.  (See  Snew  v.  Sclnilman^  352  111. 
63,  71,   73»> 

The  judgment  of  the  Circuit  oourt  of  Cook  county  shoul<a 
be  and  it  is  affirmed, 

,  ,  ,,  .  JUDGMENT  APFI.RMED* 

I^iend,  P,  J»,  and  Sudlivan,  J,,  conciu'^, 
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ANNA  KOSAK, 

(Plaintiff)   Appellee,  ^ 

FRAKK  KARHIK  et  al^/* 

(Defendants)  ,^pellees. 

HART  E.  BAKER-,/ 

(PetitioHir)  Appellant. 

lilE.  JUSTICE  SCAIfLAN  DELIVERED  THE  OFBJIOK  OF   THE  COURT. 

Hart  E,  Baker  appeals  from  an  order  entered  denying 
the  prayer  of  his  petition  tliat  he  be  allowed  attorney's 
fees  under  th«  Attorney's  Lien  Aet.  The  petition  was  filed 
in  the  main  proceeding,  a  creditor's  bill,  brought  by  Anna 
Kasak,  plaintiff,  against  Prank  Karnik  et  al. 

The  creditor's  bill  was  filed  by  Baker  as  attorney 
for  Anna  Kusak  and  it  was  based  upon  an  uncollected  judgment 
for  $1,000  that  had  been  entered  in  the  Circuit  court  of  Cook 
county  in  1933  or   1934,  in  favor  of  Anna  Kusak  and  against 
defendant  Prank  Karnik,  That  Baker  rendered  legal  services 
in  connection  with  the  creditor's  bill  clearly  appears  from 
the  record*  The  verified  petition  filed  by  Baker,  on  L'lay  18, 
1942,  sets  forth,  inter  alia^  that  about  April  19,  I937,  he 
was  retained  by  plaintiff  to  represent  her  in  her  claim  against 
the  defendants  arising  out  cf  said  Judgment  and  that  he  prepared 
and  filed  the  creditor's  bill,  Tte  petition  recites  the  ser- 
vices he  rendered  in  connection  with  ths  proceedings.  It 
alleges  that  about  Hovember  22,  I940,  another  attorney  was 
pei^mitted  by  the  court  to  enter  his  appearance  as  additional 
counsel  for  plaintiff,  but  that  petitioner  continued  t©  aet 
as  counsel  for  plaintiff  and  attended  at  the  taking  of  the 
depositions  of  two  of  the  defendants  about  March  7,  1941,  and 
that  through  the  joint  efforts  ©f  petitioner  and  the  additional 

counsel  defendants  made  an  offer  of  settlement  in  the  sum  of 
$750  in  cash,  which  offer  had  been  accepted  by  plaintiff.  Tb» 
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petitlon  further  alleges  that  petitioner  iiad  no  definite  agree- 
ment with  plaintiff  as  to  the  amount  of  his  fee  and  that  he 
claims  a  lien  for  a  reasonable  fee  for  his  services  rendered 
in  the  proceeding.  Defendants  made  no  answer  to  the  petition^ 
but  Anna  Kusak,  by  leave  of  coxirt,  filed  the  following  "Second 
Amended  Answer"  to  the  petitiont 

"The  plaintiff  Anna  Kusak  states  that  the  petitioner. 
Hart  E,  Baker,  is  not  a  duly  licensed  attorney  at  law  in  the 
State  of  Illinois,  and  has  not  been  practicing  in  Chicago  for 
upwards  of  20  years  last  past, 

"That  she  did  not  on  or  about  April  19,  1937,  retain 
said  petitioner  to  represent  her  in  the  matter  of  her  claim 
against  the  defendants  arising  out  of  a  judgment  in  her  favor 
in  the  Circuit  Court  of  Cook  County,  entered  on  or  about  May 
5*  1933#  against  the  defendant,  Frank  Karnik,  but  states  that 
she  retained  him  as  her  said  attorney  in  November,  1934, 

"That  said  petitioner  did  not  prepare  and  file  in  the 
above  entitled  cause  a  complaint  in  chancery  on  May  1,  1937, 
in  the  nature  of  a  creditor's  bill;  that  he  did  not  cause 
summons  to  be  issued  and  served  upon  the  defendants;  that  he 
did  not  examine  the  tract  indexes  in  the  office  of  the  recorder 
of  deeds  of  Cook  County  and  other  sources  of  information  re- 
lative to  the  record  title  to  the  real  estate  mentioned  in  said 
complaint;  that  he  did  not  examine  tlie  files  in  the  Circuit 
Court  in  said  suit  ©f  Anna  Kusak  vs.  Frank  Karnik,  including 
the  files  in  a  gariaishment  suit  instituted  upon  said  judgment; 
that  he  did  not  personally  visit  the  several  pieces  of  real 
estate  mentioned  in  said  complaint;  that  he  did  not  interview 
the  tenants  occupying  said  premises;  that  he  did  not  interview 
the  defendants,  If^ank  Karnik,  Bohuslav  Vratislavski  and  Prank  J«, 
Pavek,  and  did  not  make  diligent  efforts  t©  ascertain  the  where- 
abouts of  the  defendant,  Fred  Redl;  that  he  did  not  examine  the 
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answers  filed  by  th«  several  defendants;  tJmt  he  did  not  inter- 
view the  plaintiff,  and  did  not  obtain  statements  from  ber  and 
her  witnesses;  that  he  did  not  have  several  conferences  witb 
the  attorneys  for  the  defendants;  that  he  did  not  spend  10 
hours  in  the  law  library  studying  the  questions  of  law  involved 
in  said  creditor ts  bill,  and  in  particular  thai  he  did  not 
examine  Glenn  on  Fraudulent  Conveyances,  Banna  on  Creditor's 
Rights  and  Bigelow  on  Fraudulent  Conveyances,  and  did  not 
examine  the  articles  on  Fraudulent  ConveyBJJces  and  creditor's 
rights  in  Corpus  Juris  and  the  Illinois  Digest,  and  that  te 
did  not  read  and  brief  10  Illinois  Decisions;  that  he  did  not 
malce  nuiaerous  appearances  in  court;  that  he  did  not  write  six 
letters  to  the  plaintiff,  relative  to  the  subject  suatter  of  tlis 
litigation,  and  did  not  obtain  from  the  defendants  on  Sfovesaber 
7,  194-0,  a  bona  fide  offer  of  settlement  in  the  sum  of  $500,00 
in  cash,  which  he  submitted  to  the  plaintiff  for  acceptance 
or  rejection, 

•»The  plaintiff  admits  that  on  or  about  Sfoveaibep  22,  1940, 
another  attorney  was  permitted  by  the  court  to  enter  his  appear- 
anee  as  additional  counsel  for  the  plaintiff,  and  admits  tlist 
t^  petitioner  attended  at  the  taking  of  a  deposition  from  tins 
defendants  on  or  about  March  7,  1941,  but  states  that  said 
petitioner  took  no  active  part  thersinj  and  plaintiff  states 
that  after  Noveiaber  22,  1940,  said  petitioner  took  no  active 
part  in  said  case  and  did  not  cooperate  with  said  additional 
counsel;  and  the  plaintiff  states  that  after  November  22,  1940, 
said  additional  counsel  conducted  said  litigation  alone;  and 
states  that  said  petitioner  did  not  cooperate  in  obtaining  a 
bona  fide  offer  of  $750.00  from  the  defendants;  and  states  that 
said  offer  of  $750,00  in  settlement  has  been  accepted  by  herj 
that  the  petitioner  has  received  from  the  plaintiff  the  sum  of 
$50.C>0  out  of  which  said  petitioner  has  expended  the  sum  of 
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$25.00,  leaving  a  balance  of  $25.00  still  unexpended  in  his 
hands;  that  she  and  the  petitioner  had  a  definite  agreement  as 
to  his  fee,  and  states  that  prior  to  first  consulting  petition- 
er, she  had  been  offered  $500.00  by  the  defendants  in  full 
settlement  of  her  claia  against  them,  and  that  she  informed  the 
petitioner  in  November,  1934,  when  she  first  consulted  said  peti- 
tioner at  his  office,  of  said  offer,  and  that  the  petitioner 
thereupon  orally  agreed  with  her  that  unless  he  obtained  for  her 
an  amount  in  excess  of  $500.00,  he  would  charge  her  no  fee  for 
his  services.  (Signed)  Anna  Kusak. 

"Verification  of  Foregoing  Answer. 

"Anna  Kusak  being  first  duly  sworn  on  oath  states  that  slw 
is  the  plaintiff  in  the  above  entitled  cause;  that  she  has  had 
read  to  her  and  explained  to  her  the  foregoing  answer  by  her  sub- 
scribed; that  she  knows  the  contents  thereof  and  that  the  facts 
therein  contained  are  true>  Signed  and  sworn  to  before  a  notary 
public  on  January  15,  1942."  (Italics  ours*) 

An  order  was  entered  referring  the  petition  and  the  answer 
of  plaintiff  to  a  master  in  chancery  to  take  testimony  and  report 
the  same  together  with  his  conclusions  of  law  and  fact« 

The  master  found  "that  the  petitioner  first  met  Anna  Kusak 
in  1934;  that  prior  to  that,  the  defendants  had  offered  Anna  Kusak 
the  sum  ©f  $500  in  settlement;  tha.t  the  petitioner  agreed  to 
represent  the  respondent  in  the  collection  of  her  judgment,  and 
not  to  charge  her  any  fee  unless  he  recovered  more  than  $500; 
that  respondent  gave  petitioner  $50  to  cover  court  costs;  that 
petitioner  expended  $24.50  for  court  costs;  that  he  prepared  and 
filed  in  May,  I937  a  creditor's  complaint;  that  answers  were  filed 
thereto,  but  that  said  cause  was  never  noticed  for  trial;  that  out- 
side of  preparing  and  filing  the  complaint,  the  petitioner  did 
nothing  that  benefited  the  respondent;  that  in  Kovember,  1940, 
Marcus  Levy  entered  the  case  as  co-counsel  for  the  respondent^ 
and  that  thereafter  the  petitioner  did  no  work  in  the  nmtter. 
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and  the  offer  of  $750  was  procured  through  the  sole  efforts 
of  Marcus  Levy,-  that  in  view  of  the  contract  between  the 
parties,  the  petitioner  is  not  entitled  to  any  fee,"  Th© 
chancellor  overruled  petitioner ts  exceptions  to  the  report  of 
the  master  and  entered  the  final  order,  from  which  petitioner 
has  appealed. 

The  theory  of  the  petitioner  is  that  there  was  no  e^0^m 
agreement  between  petitioner  and  plaintiff  for  any  particular 
fee  and  that  he  rendered  substantial  legal  services  to  her  under 
an  implied  contract  that  she  would  pay  a  reasonable  fee  for  ser- 
vices rendered.  Plaintiff  (respondent)  contends  that  "the  issue 
of  fact  was  whether  there  was  an  express  contract  as  to  fees  as 
claimed  by  liirs,  Kusak  ©r  an  implied  one  for  reasonable  compensa- 
tion as  contended  by  Baker,  ^  *  ^   it  is  contended  by  tne  inter- 
vener that  the  petitioner  never  perfected  an  attorney's  lien  over 
the  claim  of  intervenorj  that  he  never  obtained  jurisdiction  over 
the  debtor  in  this  proceeding!  that  his  right  to  a  fee  was  con- 
tingent upon  obtaining  a  greater  sum  than  $500  in  settlement, 
which  contingency  never  happened," 

After  a  careful  examination  of  the  record  we  are  satisfied 
that  the  master  erred  in  finding  "that  the  petitioner  agreed  to 
represent  the  respondent  in  the  collection  of  her  judgmeiit,  and 
not  to  charge  her  any  fee  unless  he  recovered  more  than  #500," 
Petitioner,  by  Lis  testimony,  made  out  a  prima  facie  case  en- 
titling him  to  reasonable  compensation  for  the  services  rendered, 
and  as  to  the  special  defense  interposed  by  plaintiff  to  peti- 
tioner's claim  the  burden  of  proving  tiiat  defense  was  upoa  plaia- 
tiff.  (See  Kelly   y^  Houghton^  59  V.is.  400^  Cusick  v.  Bovne, 
82  P,  985,  986j  Woodbury  v.  Conger^  15  H,  Y,  S,  926,  927| 
McLendon  v>  Ghr/ssover^g^,  120  So.  520.)  Plaintiff  does  not 
question  the  foregoing  rule  of  law  but  contends  that  as  the 
master  believed  her  testimony  as  to  the  agreement  she  thereby 
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sustained  the  burden  of  proving  by  a  preponderanee  of  the  evi- 
dence her  special  defense. 

Petitioner  and  plaintiff  were  the  sole  witnesses  that 
testified  as  to  what  oceurred  at  the  time  of  the  agreement 
between  the  parties.  Petitioner  has  been  a  practicing  attorney 
at  the  Chicago  bar  for  laaay  years.  He  has  acted  as  assistant 
state's  attorney  of  Cook  county  and  he  has  also  represented  the 
CMcago  Legal  Aid  Society,  and  we  feel  impelled  to  state  that 
we  find  nothing  in  the  record  to  warrant  the  severe  criticisms 
of  his  conduct  that  are  made  by  counsel  for  plaintiff  in  her 
brief.  It  is  to  the  credit  of  petitioner  tha.t  he  has  refrained 
from  criticizing  the  conduct  of  plaintiff's  counsel  in  testify- 
ing for  plaintiff  while  acting  as  hor  counsel.  Petitioner  testi- 
fied that  he  was  first  consulted  by  plaintiff  on  April  6,  I9371 
that  she  was  brought  to  his  office  by  a  man  named  Strba,  who 
acted  as  interpreter  (plaintiff  is  a  Bohemian  and  apparently 
unable  t©  carry  on  a  conversation  in  English);  that  plaintiff, 
through  the  interpreter,  told  petitioner  about  the  judgment 
she  had  obtained  against  Frank  Karnik,  and  tiiat  garnishment 
proceedings  which  were  instituted  by  her  former  attorney  pro- 
duced no  results;  that  petitioner  agreed  to  file  a  creditor's 
bill  if  plaintiff  would  place  in  his  hands  the  sum  of  $50  to 
cover  court  costs  and  expenses;  that  at  no  time  did  he  b&re   any 
written  or  verbal  agreement  T/ith  plaintiff  as  to  the  amount  of 
his  fee.  Upon  cross-examination  he  testified  that  he  did  not 
have  an  agreement  with  her  to  charge  her  nothing  unless  he  ob- 
tained more  than  $500  for  her,  that  he  did  not  have  any  under~ 
standing  with  her  relative  to  his  fee,  and  that  the  amount  of 
his  fee  was  never  mentioned  at  any  time.  Plaintiff  testified 
in  the  Bohemian  language  and  her  testimony  was  interpreted 
through  an  interpreter.  Her  direct  evidence  is  short  and  we 
will  give  it  in  fullt  «!  live  at  I7I6  Seventeenth  St.,  Chicago. 
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I  am  the  plaintiff  in  this  case,  I  loiow  Attorney  Hart  S» 
Baker.  The  first  time  I  saw  Mr,  Baker  was  I940.  Mr,  Levy 
[plaintiff's  counsel]:  I  don't  think  she  understood  thai^. 
Q,  When  was  the  first  time  that  you  first  saw  Mr.  Baker? 
Objection  by  Mr,  Baker  to  repeating  the  question.  The  Master: 
That's  obviously  an  error.  The  Vitness:  X940  we  were  there 
with  Le©  —  Mr,  Leryt  She  doesn't  ^et  it.  The  ?fltness:  1934^ 
It  was  November,  it  was  the  11th  month,  fir*  Strba  went  with 
me  at  that  time,  Q.  what  was  said?  k.     I  loaned  money  and 
I  got  a  judgment.  Then  I  was  called  to  Karniks.  They  settled 
with  me  for  $500  and  I  refused  that  and  when  we  came  to  lir^ 
Baker's  office  I  told  him  that  I  already  got  the  $500  and  I 
refused  it.  I  explained  everything  about  refusing  the  $^00 
and  he  said  this,  that  if  he  don't  recover  through  court  more 
than  the  $500  then  he  will  not  charge  -^  will  not  ask  anytiiing 
from  me,  but  if  he  should  get  over  $500  that  he  will  charge  for 
that,  that  he  will  take  the  ease,  and  so  I  lef .  it  with  bim« 
Then  I  saw  him  in  I935  and  Mr.  Strba  was  with  me.  I  asked  him 
how  the  case  is  coming  along,  and  he  told  m©  as  long  as  the  ease 
rests,  it  is  better  for  me.  The  next  time  I  saw  Mr.  Baker  I  was 
witii  iiirs,  Zaoh.  That  was  sometime  in  the  fall  of  1935.  After 
that  I  saw  Mr.  Baker  again.  Q.  How  often  after  that?  A.  Then 
ay  husband  and  Mr.  Strba,  they  were  waiting  where  Mr.  Baker  lives, 
on  Halsted  Street,  near  the  library.  It  is  on  a  corner.  That 
was  in  1936.  At  that  time  he  told  us  tlie  longer  your  case  stands 
the  better  for  you.  I  was  in  the  office  of  Marcus  Levy  on  March 
7>  194-1,  at  a  pre-trial  examination  of  Jlr.  P&vek  and  tir,  Karnik, 
I  don't  think  Mr.  Baker  asked  any  questions  of  these  witnesses 
on  that  day.  I  can't  remeciber  now.  Since  Mr.  Baker  has  been 
my  lawyer  I  gave  him  five  tens,  $50.  Q.  since  November  22, 
1940,  have  you  ever  asked  Mr.  Baker  to  render  any  services  for 
you  in  connection  with  this  case  against  Karnik?  A.  I  did. 
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I  am  the  plaintiff  in  this  case,  I  ioiow  Attorney  Hart  E, 
Baker,  The  first  time  I  saw  Mr.  Baker  was  1940,  Mr,  Levy 
[plaintiff's  counsel] s  I  don't  think  she  understood  that- 
Q,  When  was  the  first  time  that  you  first  saw  Mr,  Baker? 
Objection  by  Mr,  Baker  to  repeating  the  question,  fhe  Ifestei: 
That's  obviously  an  error.  The  ■vitnesss  I940  we  were  tliere 
with  Le©  —  Mr,  Levy:  She  doesn't  get  it.  The  Witness:  1934« 
It  was  November,  it  was  the  11th  month.  Ilr*  Strba  went  with 
me  at  that  time,  q.  what  was  said?  A.  I  loaned  money  and 
I  got  a  judgment.  Then  I  was  called  to  Karniks.  They  settled 
with  me  for  $500  and  I  refused  that  and  when  we  came  to  Ivj„ 
Baker's  office  I  told  him  that  I  already  got  the  $500  and  I 
refused  it.  I  explained  everything  about  refusing  the  $500 
and  he  said  this,  that  if  he  don't  recover  through  court  more 
than  ths  $500  then  he  will  not  charge  —  will  not  ask  anytiiing 
from  me,  but  if  he  should  get  over  $500  that  he  will  charge  for 
that,  that  he  will  take  the  ease,  and  so  I  lef^  it  with  him, 
,  Then  I  saw  him  in  1935  and  Lj.  Strba  was  with  me,  I  asked  him 
how  the  ease  is  coming  along,  and  he  told  me  as  long  as  the  case 
pests,  it  is  better  for  me.  The  next  time  I  saw  Mr,   Baker  I  was 
with  Mrs,   Zach,  That  was  sometime  in  the  fall  of  1935.  After 
that  I  saw  Mr.  Baker  again.  Q.  How  often  after  that?  A,  Then 
my  husband  and  }lr.  Strba,  they  were  -waiting  where  Mr.  Baker  lives, 
on  Halsted  Street,  near  the  library.  It  is  on  a  corner.  That 
was  in  193^.  At  that  time  he  told  us  the  longer  your  case  stands 
the  better  for  you.  I  was  in  the  office  of  Marcus  Levy  on  March 
7,  1941,  at  a  pre-trial  examination  of  Air.  Pavek  and  Ilr,  Karnik, 
I  don't  think  Mr.  Baker  asked  any  questions  of  these  witnesses 
on  that  day,  I  can't  remember  now.  Since  Mr.  Baker  has  been 
my  lawyer  I  gave  him  five  tens,  $50.  Q.  Sine©  November  22, 
1940,  have  you  ever  asked  Mr.  Baker  to  render  any  services  for 
you  in  connection  with  this  ease  against  Karnik?  A.  I  did. 
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Mr,  Levy:  I  guess  she  doesn't  understand  the  question.  It 
Is  quite  apparent.  Q.  Since  November  22,  1940,  did  you  ever 
ask  Mr,  Baker  to  render  any  services  for  you  in  connection 
with  this  case?  A.  He  sent  me  a  card  and  he  went  to  Court. 
Mr.  Levy:  I  will  withdraw  the  question.  That's  all,"  Mr. 
Strba  accompanied  plaintiff  at  the  tisie  of  the  alleged  agree- 
ment and  acted  as  an  interpreter,  but  he  was  not  called  as  a 
witness.  It  will  be  noted  that  during  her  short  direct  examina- 
tion her  counsel,  when  she  siade  ansvrers  unsatisfactory  to  him, 
sought  to  avoid  the  effect  of  her  answers  by  stating  that  she 
iifas  unable  to  understand  the  questions.  The  verified  second 
amended  answer  filed  by  her  to  the  petition  demonstrates  tiiat 
she  is  either  a  very  ignorant  woman  or  that  she  is  utterly 
reckless  in  her  sv/crn  statements  as  to  alleged  facts.  It  would 
be,  in  our  judgment,  a  grave  injustice  t©  petitioner  to  deprive 
him  of  a  fee  upon  the  testimony  of  plaintiff.  She  did  not 
understand  wliat  petitioner  said  at  the  time  of  the  alleged 
agreeii^ent,  nor  did  petitioner  understand  what  plaintiff  stated 
at  that  time.  As  strba,  who  acted  as  her  interpreter,  was  not 
called  as  a  witness,  how  can  it  be  reasonably  argued  that  plain- 
tiff by  her  testimony,  alone,  proved  by  a  preponderance  of  the 
evidence  that  petitioner  agreed  that  if  he  did  not  recover 
through  court  more  than  $500  he  would  not  charge  plaintiff 
anything  for  his  services?  As  to  the  delay  in  the  trial  ©f 
the  creditor's  bill  case,  petitioner  stated  that  he  was  seeking 
to  avoid  a  reference  to  a  master  because  of  the  small  amount  in- 
volved and  that  he  had  told  Judge  Lupe  that  he  would  like  to  have 
the  case  heard  by  the  court,  without  a  reference.  He  further 
stated  that  h§  explained  to  Mr,   Strba,  when  the  latter  called 
upon  him  to  protest  against  the  delay  in  the  hearing  of  the 
proceeding,  that  the  defendants  would  soon  have  to  make  a  settle- 
ment, as  the  time  for  the  renewal  of  the  mortgage  upon  the  prop- 
erty in  question  was  drawing  near. 
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Plamtlff  contends  that  the  service  of  the  attorneys 
lien  notice  upon  the  attorney  for  the  judgment  debtor  did  not 
create  an  attorneys  Uen,  for  the  reason  that  the  service 
-as  n.t  personal,  as  required  by  the  statute,  ^   that  peti- 
tioner IS  not  in  a  legal  position  to  have  a  lien  adjudicated 
to  hoa,  and  therefore  the  instant  Judgment  should  be  sustains 
Ihi,  point  was  raised  before  the  .aster,  and  he  „de  the  follow- 
ing finding  in  reference  to  the  sane:   "That  the  notice  of 
attorneys  lien  was  served  upon  the  attorney  for  the  defendants 
on  Iove«b.r  6.  1940;  that  service  of  an  attorneys  Uen  on  the 
judgment  debtors,  as  provided  by  statute,  is  for  the  proteotloa 
Of  the  judgment  debtors,  that  they  have  not  raised  any  question 
Of  the  sufficiency  of  the  service  of  the  notice  of  attorneys 
lien  in  this  case,  that  the  fund  offered  in  settlement  has  not 
been  disbursed  by  the  Judgment  debtors,  and  they  have  notice  of 
this  proceeding,  and  that  Anna  Kusak  has  no  ground  for  complaint 
that  the  notice  was  served  on  the  attorney  for  the  Judgment 
debtors  rather  than  on  the  Judgment  debtors  themselves,"  This 
ruling  by  the  master  was  correct  and  smaJiiT   filed  no  ob1...^^.^ 
t»  any  part  of  ty  mc»^;.>ris  report. 

As  to  the  amount  of  the  fee  that  should  be  allowed  peti- 
tioner: He  Claimed  at  the  hearing  before  the  master  that  he 
was  entitled,  as  a  reasonable  fee  for  the  services  that  he  had 
rendered,  $250,  and  several  attorneys  gave  testimony  that 
supported  this  claim.  However,  on  Kovember  8,  I940.  he  wrote 
a  letter  to  plaintiff,  in  which  he  stated,  iajgr  ajia:   »If  you 
decide  in  the  meantime  to  take  the  case  out  of  my  hands  and 
give  it  to  another  lawyer,  I  will  be  willing  to  surrender  this 
case  If  you  will  pay  me  my  fee  of  $125.00.  which  X  feel  is 
reasonable,  and  is  computed  upon  the  basis  of  the  work  which 
I  have  done,  and  the  offer  of  settlement  whieh  I  have  beea 
able  to  obtain."  On  November  22,  1940,  Attorney  Levy  was 
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allowed  by  the  court  to  enter  his  appearance  as  an  additional 
counsel  in  the  creditor's  bill  proceeding,  and  it  is  fairly 
clear  that  thereafter  petitioner  had  little  to  do  with  the  pro- 
ceedings, and  the  ;^25.50  that  he  still  retains  out  of  the  $50 
paid  him  by  plaintiff  on  account  of  costs  and  expenses  is  suffi- 
cient to  compensate  him  for  any  services  he  may  have  rendered 
after  Attorney  Levy  became  an  additional  counsel  for  plaintiff. 
The  entire  amount  secured  by  plaintiff  in  the  settlement 
was  $750,  and  we  are  of  the  opinion  that,  mader  all  the  circtam- 
stances,  $125,  in  addition  to  the  said  $25.50,  .vould  be  a  reason- 
able fee  to  allow  petitioner. 

The  judgment  of  the  Superior  court  of  Cook  county  is 
reversed  and  the  cause  is  remanded  with  directions  to  the  trial 
court  to  enter  a  judgment  allowing  petitioner  an  attorneys  lien 
in  the  amount  of  $125, 

JUDGMENT  RSV3RSED  AM)  CAUSE 
REMNDED  WITH  DIRECTIONS. 

Friend,  P.  j.,  and  Sullivan,  J.,  concur. 
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JOHN  HEETELY, 
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MICHAEL  TRBMKO^V^        )       """*^  O  O 

lot.  JUSTICE  SCANLAN  DELIVERED  THE  OPINION  OF  THE  COURT* 

From  a  decretal  judgment  dismissing  his  amended  complaint 
for  want  of  equity  plaintiff  appeals. 

The  amended  complaint  consists  of  two  counts.  Count  on® 
alleges,  inje£  aj^a,  that  by  reason  of  the  trust  and  confidence 
reposed  by  plaintiff  in  defendant,  his  lawyer,  during  the  tii^e 
the  fiduciary  relationship  of  lawyer  and  client  existed  between 
them,  defendant  caused  plaintiff,  by  misrepresentations,  fraud 
and  deceit,  to  invest  in  a  certain  second  mortgage  and  delivered 
to  plaintiff  a  worthless  $4,000  note,  dated  April  23,  I93I,  due 
on  or  before  two  years  after  date,  and  a  tt-ust  deed  seeuriag 
the  same,  and  induced  plaintiff  to  surrender  to  him,  $4,000  in 
payment  thereof;  that,  by  reason  of  the  aforesaid,  plaintiff 
has  been  damaged  in  the  sum  of  $3,800,  with  interest  thereoa 
from  September  1,  I931,  to  date.  The  second  count  alleges, 
iaier  iiia,  that  on  September  I9,  I93I,  defendant  borrowed 
$3>400  from  plaintiff  and  gave  him  as  security  therefor 
promissory  notes  executed  by  defendaat  and  his  wifej  that 

abeut  August  20,  1941,  there  remained  due  a  balance  of  $2,600; 

/ 

that  defendant,  by  false  representations,  induced  plaintiff  to 

surrender  to  him  said  notes  for  ipl,l00j  that,  by  reason  of  the 

aforesaid,  plaintiff  has  been  damaged  in  the  sum  of  $1,500, 

with  interest  thereon  from  August  20,  1941,  to  date. 

Plaintiff  contends  that  the  evidence  shows  tiiat  "the 

fiduciary  relation  of  attorney  and  client  existed  at  the  time 

defendant  sold  his  property  [a  second  mortgage  note]  to  plain^- 

tlff  and  at  the  time  he  borrowed  money  from  plaintiff,"  and. 
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therefore,  "the  burden  of  proof  was  on  the  defendant  to 
show  the  perfect  fairness,  adequacy  and  equity  of  the 
transactions,"  and  "the  defendant  having  failed  to  meet 
the  burden  of  proving  by  a  preponderance  of  the  evidence 
the  fairness,  adequacy  and  equity  of  his  dealings  with  the 
plaintiff,  the  transactions  are  fraudulent  and  void  and 
should  be  set  aside,"  and  judgment  should  be  entered  for 
plaintiff,  as  to  count  one,  for  tiae  amount  of  the  mortgage 
less  $200,  plus  interest  at  the  rate  of  five  per  cent  per 
annum  from  the  date  defendant  received  the  money  to  date; 
and  as  to  count  two  plaintiff  suffered  a  loss  of  $600  on  his 
loan  to  defendant  and  is  entitled  to  judgment  for  that  amount 
plus  interest  thereon  at  the  rate  of  five  per  cent  per  annum 
from  September,  I940, to  date. 

As  to  count  one  defendant  contends  that  the  chanceller 
was  justified,  under  the  evidence,  in  finding  that  defendant 
did  n»t  make  any  of  the  misrepresentations  alleged  in  the 
amended  complaint*  As  to  count  two  defendant  contends  that 
the  indebtedness  had  been  running  for  a  great  many  years  and 
that  in  September,  I940,  he  had  made  payments  on  the  indebted- 
ness that  reduced  the  indebtedness  to  under  $1,000 j  that  on 
said  date  a  dispute  existed  in  good  faith  between  him  and 
plaintiff  as  to  what  the  amount  ©f  the  balance  of  the  loan 
was;  that  he  claimed  it  was  under  $1,000  and  plaintiff  claimed 
it  was  $1,700  and  that  a  compromise  was  then  made  whereby  hs 
paid  plaintiff  $1,300  in  satisfaction  of  the  matter!  that 
plaintiff  then  and  there  turned  over  to  defendant  the  notes, 
and  they  were  destroyed^ 

Plaintiff  was  born  in  Slovakia  but  has  lived  in  the 
United  states  for  forty~four  years ♦  He  lived  in  Chicago  for 
many  years  and  in  I933  he  bought  a  farm  in  MicMgaH  and  has 
since  lived  there.  He  speaks  and  understands  the  American 


<Kf  jn^haBleb  ^d'^  no  urn  looiq  lo  OBt-^ud  odi»   ,^iolBi9di 
sSBS^ioi.  9d*  lo  err:  -.i^  10     ,         ;..ii.^:  .       •^"■t^-^'i 

is.,);,   il...  '        .ui    *5    iJS*- 

;.)    Olio   JiJuLX/O    O.. 

ttBoiaoBUi  Mi;^  afia«;raa©fi£i«  bt  -^'^^^^  ^-'^'-^  ^^^^^ 


-3- 

language  but  understands  the  ..lovak  language  better.  De- 
fendant is  of  the  same  nationality  as  plaintiff  and  in  all 
talks  between  plaintiff  and  defendant  they  used  the  Slovak 
language.  On  December  7,  I936,  defendant  became  a  judge  of 
the  Municipal  court  of  Chicago  and  has  since  occupied  that 
position.  While  it  is  true,  as  defendant  contends,  that 
plaintiff  testified  that  the  last  time  defendant  acted  as 
his  attorney  was  in  1933,  there  is  evidence  that  tends  to 
show  that  the  relationship  of  attorney  and  client  may  have 
continued  for  a  number  of  years  thereafter,  and  for  the  pur- 
poses of  this  appeal  we  may  assume  the  existence  of  such 
relationship.  This  case  was  tried  by  an  able  cliancellor, 
who  found,  from  the  evidence,  that  there  were  no  misrepre- 
sentations made  by  defendant  in  the  raatter  of  the  sale  of 
the  mortgage  to  plaintiff  in  I93IJ  and  further  found,  as  to 
count  two,  that  there  was  a  bona  fide  dispute  between  the 
parties  as  to  the  amount  that  defendant  owed  upon  the  loan, 
and  that  the  parties  compromised  and  adjusted  their  differences 
by  agreeing  on  a  figure  of  $1,300,  which  amount  was  paid  by  de- 
fendant to  plaintiff  and  accepted  by  plaintiff  in  full  settle- 
ment of  his  claiia,  iVfter  a  careful  exaiaination  of  the  evi- 
dence we  have  reached  the  conclusion  that  the  chanceller  was 
justified  in  his  findings,  at  the  outset  it  must  be  noted  that 
plaintiff  did  not  commence  the  instant  proceedings  until  eleven 
years  after  the  transaction  involved  in  count  one. 

As  to  count  one:  It  appears  that  plaintiff,  in  1926, 
and  prior  to  the  time  that  defendant  represented  hj^m  as  a  lawyex», 
speculated  in  second  mortgages  because  of  the  high  rate  of 
interest  that  was  paid  upon  same  and  because  he  also  re- 
ceived "comnjissions"  when  he  bought  one.  The  chancellor 
also  examined  plaintiff  upon  that  subject  sjad   developed 
that  before  he  had  any  dealings  with  defendant  he  bought  a 
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second  mortgage  that  was  paid  a  year  after  he  bought  it  and 
upon  which  he  realized  not  only  the  principal  but  six  per  cent 
interest  and  tliree  per  cent  for  commission.  The  record  shows 
that  plaintiff  was  not  a  stranger  to  deals  involving  real 
estate.  As  to  the  misrepresentations  alleged  to  have  been 
made  by  defendant  in  the  matter  of  the  sale  of  the  mortgage 
to  plaintiff  in  1931:  The  amended  complaint,  verified  by 
plaintiff,  alleges  tliat  defendant  represented  to  plaintiff 
"that  one  of  his  clients  had  a  good  second  mortgage  in  the 
sum  of  ^,000  for  salej  that  the  mortgage  was  merchantable; 
that  the  real  estate  securing  said  mortgage  indebtedness  was 
worth  $80,000j  that  there  was  a  first  mortgage  on  said  premises 
in  the  sum  of  $18,000;  that  the  mortgagors  were  people  wiio 
owned  considerable  property;  tliat  they  were  solvent,  and  that 
the  mortgage  was  a  safe  investment/'  Upon  his  direct  exami- 
nation plaintiff's  testimony  as  t*  the  alleged  misrepresenta- 
tions is  as  follows:  '^rfell,  Mr*  Tremko  tell  me  he  has  got  a 
pretty  good  place  and  them  people  wants  four  thousand  dollars 
for  a  second  mortgage;  that  mortgage  look  like  gold,  pretty 
good  place,  and  I  get  Income  from  that  place,  all  of  them 
flats  is  rented  out,  and  he  say  pretty  good  income.  And  I 
told  him  if  it  had  a  pretty  good  income,  all  right.  I  put 
four  thousand  dollars.  There  Is  so  many  flats  up  there,  I 
don't  know  h»w  many  flats."  Upon  cross-examination  plaintiff 
testified:  "I  had  one  talk  with  Mr.  Tremko  before  I  paid  over 
the  money,  about  this  building.  That  talk  was  in  his  office 
which  I  told  you  about.  After  eleven  years  my  memory  is  clear 
about  what  was  said  in  that  talk.  We  talked  one  hour  in  the 
Slovak  language,  just  the  two  of  us.  The  Damen  Avenue  property 
was  the  only  thing  we  talked  about  that  night.  He  told  me  the 
mortgage  was  good  as  gold.  I  don't  remember  anything  else  he 
told  me  that  time.  The  following  Saturday  he  took  me  out  and 
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at^c;.:.ji:--iq  iJXi-c:  no   9;gii5iiu£;  ja'i.:  ■    jij   j-xu    ju^'^i^^Ov  iUlci/ 

oflw  '  .■:  Slav;  8T.'  jfiriJ-   jOOO,8i;    lo  iu;e  edt  «i 

d'Sil^  -fcxt/u  ^d'nevloa  eaew  x«^W  cfarid"   jx^'^'^mOIt  9lde':re£'ianoo  beawo 

-IxBJDc©  ;}-09T[lf>  elri  jOoqT'    *,*  — ?-ov£i..,  ;^'.-.  .-.    .,  c,  Jia  sd^t 

-jDcJ-ttsas'irreiBiiff  fr  siiJ-  ©j  Xiivj:^.*a»^  a'lllJoisIq  aoUixti 

B  #os  eari  sfl  bk  IXerf  ,        i  •  cavojrol  se  ai  EnoJ:;f 

aitfiXIob  bazauoAi  ti/ol-  F.^*■^-!l'r  --irrAor    «.--,r<,-*  r .   5003  x^d'siq 

tMo§  93fil  >(ooi  J-jOiiJ    i&;v)«i3i\LOiu  ^;aoo©3  b  rtol 

lo  XXb  ,9ijijXq  cf^nU  moti  oaoonl  cf9§  T.  bne  ^oojsXq  ijoog 

I  ^sisricf  qif  s^tiX'j;  Y«'«t  08  sX  siariT     .S'ibXXoI)  Jan^saifoxid'  lifol 

ealTio  aXxi  fiX  aew  jLXb;^  J-iiiri     .jjtaijXXi/d  aid*  cfuoQa  ^xoaosx  edi 
•    iXo  al  '«'£ot5*ffi  yp^  aiaex  nsvsXs  i»Jl^     .d-nodi.  wo-^  bXo^t  I  xloXxlw 

©fid-  riX   Ti-'ori   Eno   &n:rii--.i-   ••■         »    ..   ,  .'a   aaw  -?• -■-^■■j  -tn-vr^ 

xJ-iwqo-xq  sj.iisv.-   uc.  x      .£i>    2.0  ovii^  i^   t9§sx;;gaiiX  ii»voIci 

srt;^  ©fli  Jbloct  sH     .        in  ;farii  ^trocfs  bs^Ufij  ;:Xr;;t  -^Xno  Qdi  aaw 

iMWi  d-i/o   9ffl  iio-j    Sii  \«i;>'ii;i'-io   o*iXwoXXOi   «:.,.      .OijlJ-  0  bXoJ- 
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loo..a  at  .^   p„pe.t.  an.  a.^t  a  .ee.  Xate.  X  pai.  ..er  «. 
--..  Xn  a.o.t  tMn.  aa..  a«„  t^.  ,  ,„,  «,  ^^  J  ^^ 
-t  .,  an  X  ,e.e„W  a.o„.  «.  _,,,,,,„  ^^  ^  ^^  _, 
It  Will  be  noted  tha+  +»,  T^iae*" 

X.  1931  aJl.       — a«on  too.  pXaee  on  sopt3..„ 
1.  1931,  an.  t^t  pXaXntl«  «a  „„,  ,,3,,,^  ^^^^ 

1943.  After  defendant  had  rested  hi,  . 

bv  hi ,  "^^^  plaintiff  TOs  oalxed 

^r  ^  the  tax.  that  he  h..d  „ith  ^d..  ^e^o  Xn  x«l,  *en  1 
-^.t  the  K^xe.  „ort.a.e.  «.n,,,^  ^.  3^,,  ;^7  *» 
iMiBko  about  the  taxe.  on  th» 

V  ODjected  to  the  nnwQ-i-?^^  .     ^ 

the  question  upon  the  ground  that  pXalntiff  m  Ms 

orlglnax  case  had  been  asked  upon  direct  e:ta.,n»« 

y  "  uxi-eci;  exzualnation  and  M-nan 
cross-examination  to  giv®  the  ^n^-i 

.   ^  ^  ^  ^^  ^""^^^^  conversation  and  that  He 

had  done  so,  and  that  the  proposed  testimony 
t&s^timr.^        .  testimony  was  not  rebuttal 

^^  and  .s  otherwise  Incompetent  endence.     ,he  oo-ort 

TJSIC"  " """ "  ^""^"  ^"^  ■-  ----  *-* 

thers/nothln.  said  In  the  conversation  ahout  taxes.  PXalntlff 

was  further  aXlo«d  t.  testify  that  dorln.  the 

Judge  ire^o  toXd  hl«  that  $18  000  —- t^on 

nu,  that  $18,000  was  the  amount  of  the  first 
■nortgage.  The  trlaX  court  caXXed  attent.„  .  . 
„,  ,  ,,  attention  to  the  fact  that 

Plaintiff  had  toXd  the  whole  storT  .n  „ 

3.  ^  .  ""-^  ^*"'  •"  oi-oss-exanilnation  ana 

M-ct  e«^natioa  and  that  counsel  for  plaintiff  „    . 
io>rti„.   J  Plaintiff  iras  putting    i 

leading  and  suggestlre  tiuastlons  to  fh=  4  ■  -^    ' 

^   ""^  to  the  wlineas,  but  he 
allowed  the  questions  t/>  k« 

q  estlons  to  be  answered,  ihe  folXowlng  then 
occurred;  "a.  wait  .  »<  .. 

Q.  Wait  a  oinate.  Do  y»«  remember  anything 

^eing  said  by  ^dg.  Tre..o  about  who  was  the  owner  of  thl. 
-W,  ur,  .iwara  Cattorney  for  defendant^.  Objection, 
.our  Honor.  ..  ...  ,^  ,^,,  -u  v,ent  over  that  «.  direct 

~tlon.  X  r«^r  It  very  well.  ^.  ,,™,,  ,,  ,. 
leading  and  suggestl«,  and  It  has  been  gon.  .«r  before. 
^.   Je.ett  Cattorney  for  plaintiff],  ,.  x  win  as.  y.» 
^'   question.  DO  you  remember  anything  bel^  said  *y 


;^3^n«l=^^«  ■      ^^^^^^^,  ,,^on  1.^1*   -rfC      .-a^^S*'^°- 

«it  ^«cr  ^sr^c.^-t''-   —    -"'  ,^-t^.frn  2?fl*   £><>^oXX^ 

^m  to  ^sii.0  on.   --  --  ^   ^^^^^  ^^  ^^^^^^ 

\  .,,,:,  ,e^o  *nBW  ,1^0-^'     •■='■■     -     '  , 

^""^'^    "  ...,',         .OCT.  ^Xb.  ^^*  *«  ^^-^  "*^"' 
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for  that  mortgage  was  t©  be  used  for?  A*  He  —  Mr.  Elward: 
I  object  to  that.  It  is  leading  and  suggestive.  It  has 
already  been  gone  over.  The  Court:  I  will  let  him  answer, 
Mr,  Jewett:  Read  the  question.  (Question  read.)  A.  Yes, 
he  told  me  from  that  money,  when  I  get  it  to  him,  ^000,  use 
it  for  repair  that  building,  because  everything  upside  down 
in  there.  That  is  all  I  know,"  Kowhere  in  plaintiff's  evi~ 
denee  does  he  refer  to  the  alleged  misrepresentation  "that 
the  real  estate  securing  said  mortgage  indebtedness  was  worth 
$80,000, «  nor  did  he  state  upon  his  direct  ©r  cross-examination 
when  he  first  testified  that  defendant  told  Mm  that  $18,000 
was  the  amount  of  the  first  mortgage.  In  his  amended  complaint 
he  alleges  that  the  Kmilek  mortgage  consisted  of  one  note  for 
$4,000,  In  his  testimony  he  stated  that  it  was  his  recollection 
that  there  were  forty  notes  of  $100  each  on  the  i-Oailek  Damen 
avenue  property.  After  the  noon  recess  he  stated,  ''This  morning 
I  said  I  thought  there  were  forty  notes  of  $100  each  on  the 
Kinilek  mortgage,  I  am  not  sure,  I  don't  remember  if  there 
lere  forty  notes  or  one  note,"  There  are  other  contradictions 
and  differences  in  plaintiff's  testimony,  but  it  v/ould  unduly 
lengthen  this  opinion  to  refer  to  all  of  them.  Defendant 
testified  that  before  plaintiff  purchased  the  Kmilek  mortgage 
he  and  plaintiff  had  a  converse; tion  in  defendant's  office  in 
the  Slovak  language  and  plaintiff  made  a  physical  examination 
of  the  property;  that  defendant  drove  plaintiff  to  the  place 
in  his  car  and  they  went  through  the  property  together;  that 
it  was  daylight  at  the  time;  that  plaintiff  lived  within  walk- 
ing distance  of  the  property;  that  he  told  plaintiff  there 
was  a  $27,000  mortgage  on  the  property  that  was  held  by  an 
insurance  company  somewhere  in  Pennsylvania,  and  he  further 
told  him  that  thei?e  was  $2,000  due  in  taxes,  maybe  $2,500;  that 
he  did  not  tell  him  anything  about  the  value  of  the  building; 
that  he  told  plaintiff  that  the  mortgage  was  for  the  face  value 


i 
sMfiwXS  .111  —  «H     .        ?iol  £>eax;  ao  «Kt  aaw  ©a^a^t^om  *arf*  tol 

mob  oMnar  :.n/i«-tove  oax/^oecf  ^ni^^^^^  ^^^^^^  '^^^^-'^  ''^'^  ^^ 

..,.-   -.„tof:     no  *>o   !■   ;t-?%— 0   egBxiiofli  al&Xxua  sxicT  ^isriJ   sas^XXs  bA 
neuBCi  ^eXlHii  ^di  no  iio*.«  -  ^^^"-^  v^-^cx  saew  e^ori*  c^bH:^ 

n\-  .f^ir^o  ei„*aHbn..i..t  a.t  aoU^^^^imu  «  bM  ni;^flXBXq  fins  ^ 

imii  ti9ri;?980J-  xcfiaqo-^q  sxi^t  xisiJo-ni:^  ;tflsw  x»ri^  bne  ist»  eIx.  «x 
-.iXsw  f-'^^-  ■■'^^'f.r  t-^in.tclc^  :r«ri:t    lefliX*  erf;t  ;J«  ctrialX^ab  aew  ^TX 

'wl:^<ii-n  9d  baa  ^sinftvj.-,  •  iii  «*■  ■    •  '■  ■ 

-.aniMXjJd  wl*  to  auXBV  ©d;J  cTwccJb  5»ci :  mxa  XX0*  cton  fcX£>  &xl 

eiiXcv  BOB^  Qdi  101  26W  »3B8:tiOffl  od&  i^&  'ilXcrnlBXq  &io^  sxl  ^mH 
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of  $4,000,  but  that  he,  defendant,  held  the  mortgage  and  he 
would  allow  plaintiff  a  discount  of  five  per  cent,  of  $200, 
upon  the  purchase;  that  he  did  not  state  to  plaintiff  that 
the  real  estate  securing  the  mortgage  indebtedness  was  ?;orth 
$80,000  and  that  he  did  not  state  to  him  that  there  was  a  first 
mortgage  on  the  premises  in  the  sum  of  $18,000;  that  there  were 
sixteen  apartments  in  the  property,  When  defendant  was  called 
by  plaintiff,  under  sec,  6o  of  the  Civil  Practice  Act,  he  testi- 
fied that  at  the  time  of  the  sale  of  the  mortgage  in  question 
plaintiff  had  a  number  of  second  mortgages;  that  "he  has  been 
in  that  line  of  business,  buying  and  selling  -5^  *  *,  but  he  has 
been  looking  for  high  rates  of  interest,  I  don't  know  where  he 
got  half  of  them  and  I  donH  know  where  he  got  the  money,"  We 
are  satisfied  that  we  would  not  be  justified  in  setting  aside 
the  finding  of  the  chancellor  that  there  were  n»  misrepresenta- 
tions made  by  defendant  in  the  matter  ©f  the  sale  of  the  mort- 
gage to  plaintiff, 

AS  to  plaintiff's  claim  under  count  two:  It  would  unduly 
lengthen  this  opinion  to  state  the  evidence  that  bears  upon 
this  claim.  As  we  read  this  record,  it  appears  clear  from  the 
evidence  that  there  was  a  bona  fide  dispute  between  plaintiff 
and  defendant  as  to  the  amount  that  was  due  on  the  lean^  de- 
fendant contending  that  the  $3,400  principal  of  the  original 
loan  had  been  reduced  :^Dqi^;;pES3^aq:  to  an  amount  under  $1,000 
by  checks  that  he  had  given  plaintiff.  Defendant  testified 
that  during  the  dispute  he  stated  that  he  thought  there  was 
$900  due  and  plaintiff  stated  that  he  thought  there  was  $1,700 
due.  Upon  the  witness  stand  plaintiff  seemed  to  claim  that 
there  was  $1,900  due  him,  He  testified  that  he  had  no  record 
as  to  how  much  plaintiff  paid  him  or  the  different  times  he 
paid  himj  that  he  had  nothing  "in  black  and  white  by  which  we 
can  fisnare  out  what  was  due  then,"  Plaintiff  further  testified 


^00£^  10  ^;}a99  i«q  9V±1  lo  jmfooalb  jb  llld-nlslq  wolle  Meow 
*arii?  min^sSc:  ci  o:ts:tB  cTon   biJb  ed  &  t!;^    t*Rarft>iwq  erf*  noqtt 

d-etll  a  eaw  ©laric?  dariJ-  axa  oi  ^St:^?.  iaa  bib  eri  iGd&  ba&  000^08^' 

mi&v  9t9iii  issii   {,u     ^^  ..  :  *lo  mia  erlJ-  at  «98ira©iq  ^rii'  no  ©333^-101^ 

bsllsfi  e^  iaabnalob  noriw     .t*''-»^1o'^<I  ©^^  "-t  Siin^edi&qi-  (-f-^-'t^fn 

ifoliasijp  al  as^gcl'^oa  ©rid-  lo  elae  mi  "^.o  Dr;.i\t  arfd"  d^s  isdi  belt 

8^;vii  ad  Sim   ^-^^  ■-  ■«•  jjnlXIsJ  iMi«  gniv.uu   ^c;oeitJ:i:j;u  10  snxl  ja^ij  lii. 

^  eisriw  wtMtji  cf'ftob  I     .;*a©ift^fli:  to  a9;tfin  liysM  10 7.  shItIooI  n&ed 

0!/V  "^yonoiT  ox'-vt  ,to-^  or.  sieri'T  vrorr:   i'  :    JWit  lo  llsri  Jog 

-£j-n?asiq9'i£i:ffi  «ti  srisw  s^erW  ;tadJ  TOlI&oniSrio  ©lU  to  ■gntbail  edi 
"iiwi  9Ai  lo  ©IX'se  ©ri;r  lo  •£9Cf:t6ja  stii  ni  inp.bttBtBb  x*S  9b^  21:01  + 

^lltialiilr  oi  9333 
-^Xufiiu;  bliiow  il      jow;^  ixuios  i^bxiw  KlJilo  s'TlxctnlsIq  ©c^  Sii 
floqx;  s'iB&6  ii^dS  i  s^feis  oj-  nolnxqo  bM;^'  a; 

-»i)  ^ofiol  sdi  no  s^wO  8sw  t-jdi  tatsomR  sai  od  as  d-nfifeasleS  baA 

Ixll^.tTx'^  *:5rit  lo  J.  ^,£^  srf^J-  *ari;t  3nJt:fc'np;tfroe:  ititsbnal 

^QO^Xv    -i^'WU.    JiUJOii^a   lu-    Ovt    5pBifcS3BB3pCBPapC'!:feeOJEf&eri   11990         ..    iiijol 

»JBW  saoxiJt  .  o    9R  S-sdi  becfsd-s  arf  s>i::-i'<ilb  edi  ^Jii:  s 

•d  «««Jt;t  d-jtisis'^lxn  eri.l'  10  Mtjri  bieiq  Vilititsiq  tiiivm  'TOff  o;t  as 
«ir  ilojtxiw  x'i  'c'j^u/    i.^iiAi  ^i;;3xcf  jJLt"  QRldSoii  hi-iii  ad  ^fauid    i^n.ii  Lx;.,.^ 


as  to  various  payments  made  by  defendant  upon  the  loan  but  we 
find  it  difficult,  in  reading  his  testimony,  to  detormine  the 
exact  items  that  he  claims  were  paid  him.  There  is  no  question 
but  that  the  parties,  after  a  lengthy  discussion,  agreed  to 
compromise  their  differences  and  that  they  agreed  upon  ^^1,300, 
and  it  is  clear  that  defendant  paid  plaintiff  that  amount.  It 
is  somewhat  significant  that  in  plaintiff's  verified  complaint 
he  all3ges  that  he  received  from  defendant,  in  payment  ®f  the 
notes,  $1,100,  After  the  settlement,  the  parties  went  doion- 
stairs  to  a  tavern  and  spent  an  hour  there  in  friendly  inter* 
course.  There  is  merit  in  defendant's  contention  that  the 
claim  under  coiint  two  is  an  afterthought* 

The  Judgmeirt  of  the  Superior  court  of  Cook  county  is 
affirmed, 

JUDGMENT  AFFIRMED* 
Friend,  P.  J.,  and  Sullivan,  J,,  concur. 


!■■'. 


.  ftjs  ai  owJ  c^m;oo  i©£«u/  tai«Is> 


.•liiouoo   ,.      ^-.-ivHInB  £«c  ^. 
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AMBER  FURinTURE  C( 


IE  CQ^ 

a  corporation,       ^^*^    ,#^* 

Ap^^^^^_ 

V.      /^  '>-».,.„j:OURT  OF 

KESSEL  BROTHEF^  STORAGE 
COMPANY,  a  eorporation. 

Appellant* 
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MR.  JUSTICE  SCAKLAN  DELIVERED  THE  OPINION  OF  THE  COURT* 
An  action  In  tort  brought  for  the  value  of  eerteia 
furniture  alleged  to  have  been  converted  lay  defendant  to 
its  own  us©»  The  ease  was  tried  by  the  court  and  at  the 
conclusion  ©f  the  evidence  defendant  was  found  guilty  and 
plaintiff's  damages  were  assessed  at  $398,  Defendant 
appeals  from  a  judgment  entered  upon  the  finding » 

Plaintiff's  amended  statement  of  claim  alleges  that 
on  June  24,  1937^  and  at  all  times  thereafter  it  was  the 
OT/vner  and  entitled  to  the  possession  of  certain  items  of 
furniture;  that  subsequently  defendant  came  into  possession 
thereof J  that  about  February  13,  1942,  plaintiff  demanded 
said  goods  of  defendant  but  the  latter  refused  to  surrender 
same  and  converted  same  to  its  own  use  and  thereby  plaintiff 
was  damaged  in  the  sum  of  $500*.  Defendant,  in  its  defense, 
denies,  inter  alia,  that  plaintiff  made  a  demand  upon  defend- 
ant to  return  the  goods;  denies  tiiat  it  converted  plaintiff's 
property;  states  that  on  November  I6,  I938,  one  Katie  Buck 
deposited  with  defendant,  a  licensed  warehouseman,  certain 
goods  for  which  defendant  issued  its  warehouse  receipt;  that 
defendant  had  no  knowledge  tiiat  the  goods  were  the  same  as 
those  mentioned  in  the  statement  of  claim;  that  on  January  12, 
1942,  defendant  sold  the  goods  stored  with  it  for  its  charges, 
pursuant  to  ch»  114,  see.  265,  111,  Rev,  Stat,  1941,  and  before 
February  I3,  1942,  delivered  them  to  the  purchaser.  Plaintiff, 
in  its  reply  to  the  affirmative  allegations  of  the  defense. 


dcj^s^^ 


■-T,- 


uV 


*  •^-  • 

wis  8  07/  ii  i9;tlB9'i9xi;t  aeaii^t  Ilfi  i&  ba»  ^^£^1  f»^i::>  ofi^*-  ^^ 

10  aias:^!  xilfi^iso  lo  aoleeeaaoq  ©ri;r  oS  fcoX^tid-ne  fins  i9m«o 

noJ:er.9S£oq  o;tnx  nm«  drtsbfls'^^/'  xI^n9i^P««<^^'-  ^'-^-^  if^ou^^iffu/l 

loba&i'wz  o:i  beajjlsi  t^cfjsl  sdi  ivd  ia^ba&leb  lo  af>ooa  biss 
llWiiisIq  Ycfei^f-    -ftc  osw  mo  zii:  o^i  snsa  bsJ-xsvfloo  fJflfi  ecise 

-bnsleb  noqij  bflfiusb  b  ©bfiw  IliJnisIq  ;ti3ri:f  ^s^J^s  5Mi5i  ^selnsb 

flled'ieo  ^flSEsaxrorieiiJw  beaneoxi  *i  ,;fii£bxisi&ij  x..  .tlaoqsb 

;riaW   i;rqlsasi  sauods-isv.'  aji  texreel  ;tnsbxi9t9b  iloiriw  lol  aboog 

Bis  Sfiir--    =^'f.•t  ?.f&!7  3^ OCT  eri*  ;tfiri:t  ^^h^LrfooA  oa  iaai  iaBba^l^b 

^SiX  X^&Sisi.\,  no  j^ij   iiaxiixo  lo  iammiaiic   :.!>..  ni  benoiSflsci  eaoricf 

^asgiJBiio  e^i  lol  ;ti  riSJiw  bsioSa  aboos  ari;^  bXoa  ;ta^bii©leb  ^S-t^^X 

•lolod  fcnB  ,1-^eX  ,;^s*a  .v»H  ,1X1  ,^oS  .oss  ^MX  •rio  o;f  Snsijeixjq 

,'ill;riij:..'  .      .i^esfloix/q  ©d;f  ocT  n-rict  beieviXsb  ^SI^PX   i£X  v/isuicfa'B 

^eenolst)  arlS  le  enol^^BasIXiJ  ©viJfiBnniis  ©ud   o:t  ■^Xqsi  acTl  fll 
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states  that  it  had  no  knowledge  as  to  Katie  Buok's  depositing 
goods  with  defendant,  and  asks  strict  proof  thereof j  that  It 
neither  admits  nor  denies  defendant's  sale  of  the  stored  goods 
for  its  charges,  but  demands  strict  proof  thereof,  and  that  it 
neither  admits  nor  denies  the  delivery  by  defendant  of  the 
sold  goods  to  the  purchaser.  In  a  second  amended  statement 
of  claim  plaintiff  alleges  the  conversion  by  defendant  of 
only  a  part  ©f  the  goods  listed  in  the  amended,  statement  of 
claim* 

On  June  24,  1937*  Ralph  Bayer,  an  employee  of  plaiit- 
tiff  in  one  of  its  retail  furniture  stores,  sold  t©  Mra^   Derker^ 
the  operator  of  a  house  of  prostitution,  various  items  ©f  fur- 
niture for  a  total  price  of  $728#29,  The  terms  of  payment 
agreed  upon  were  $50  cash,  $7^   C»  0*  D,,  and  twelve  monthly 
payments  of  $51olO,  with  a  final  payment  falling  due  on  June 
26,  1938 ♦  About  a  year  after  that  sal©  Ufs,  Derker  bought  from 
plaintiff  certain  additional  furniture.  Plaintiff  claims  that 
on  Jirne  24,  1937>  Mrs,  Derker  executed  a  conditional  sales  cort- 
tract  for  the  goods  purchased  by  her  of  plaintiff,  but  that 
she  signed  tlie  contract  in  the  name  of  James  Derker,  An 
alleged  conditional  sales  contract  admitted  in  evidence  is 
dated  June  24,  1937*  and  is  signed  James  Derker;  it  purports 
to  cover  all  of  the  goods  purchased  in  I937  and  19 38.  On 
November  I6,  19 38,  one  Katie  Buck,  also  known  as  Mrs,^  James 
Derker,  stored  in  defendant's  warehouse  a  lot  of  household 
goods.  As  she  did  not  pay  defendant  the  storage  charges, 
after  notice  to  Katie  Buck  the  goods  stored  were  sold  by 
defendant,  on  January  12,  1942,  under  the  statute,  to  satisfy 
defendant's  lien  for  storage  charges.  The  goods  were  sold  for 
less  than  the  balance  due  defendant. 

Plaintiff's  claim  is  based  upon  the  alleged  conditional 
sales  contract*  Many  points  are  urged  *y  defendant  why  the  inr- 


insm.r^ii  lo  B£fif>;^  .     .      ^v  lo  9ol^  Xjk^o;|-  s  •lol  &'UiiLn 

exu;!,  wo  sifc  i^xiXi/j.  Jii'j;^\..^H  Xsni^  a  JCi^iw  ^OX«X^$  1«  acfii&flixsq 

cfoil  ;Jriajjod  is>2ii9v.  .e-^i  ©Xaa  tEsii  ioUlb  laox  b  ^wocfA     ^Qi^l  ^^S 

iJ.'^rfJ  8fr!.trj.o  'ilWfll':.'..'     , oiui^ limy)  lm.alilbb6  almiivo  lllial&lq 

d-  u^J-  iud  ^lli^tnlslq  lo  aeii  xcf  i'c  •   ^  a£>cog  sxicf   ^o'.  JOii-ii 

iiA     .isckl-jcsti  u»tt.o\,  lo  afiisxi  9j£i*  ci  d-sB'^d-ooo  fvid-  boa^ie  aria 

gjt  9on9fctv>'.  11 '■   ^n.-t^^•rr:^'.  .-t r ■•. id-no t;   35l::.n  Ir.no Id" Ibfioo  t^saXI*; 

aoji^ul.   ,ai'.  a.-^;  ff^'cn:-:   oeI«   ^ittjja  sW&S  9iio   ^S^CX   i<*l  'ieafflsvoM 
^eegifixlo  ©s^""io^8  Qxfc)'  ;J'jntiP'  "ZRci  J'ow  ^a*-'  Si**  ail     .scco;, 

•■:sjl  iiXoa   i'ViC^Vv   siJwti^  sy.;      /  o  e^-i^-iojc   '-o*  iw±..-.   ^^^  ■jtujvi.i^.-'i.'^u 

,Jxi£5JDft9lo£)  si/L  ©oriKXscf  ©rt;*^  lusilJ  e.e©X 
Xaflotcl-i-ccoo   b^-znL.U:  f?r.(*  rc-'i,'  t^^esc/  eX  sdelo  2»lli;>-«l«X'i 


-3- 

stant  judgment  should  b«  reversed  but  la  our  vle^  of  this  case 
we  need  consider  only  one  contention  It  raises.  .1..,  that  in 
order  to  ^ice  out  a  case  plalntlrf  was  obliged  to  establish  the 
execution  of  the  alleged  conditional  sales  contract,-  that  tb. 
sole  testimony  Introduced  by  plaintiff  to  establish  the  said 
execution  was  that  of  Irene  Kuhl  and  that  her  testimony  is  sho« 
t.  be  unworthy  of  belief.  We  are  satisfied,  after  a  careful  exa.l. 
nation  of  the  evidence,  that  this  contention  Is  a  meritorious  one. 
Plaintiff  first  undertook  to  prove  the  execution  of  said  contract 
by  Halph  Bayer.  That  Bayer  sold  Mrs.  James  Derter  certain  fur- 
niture on  June  24.  1937,  Is  not  disputed.  ITpon  the  direct  exa^_ 
nation  of  Bayer  counsel  for  plaintiff  showed  the  witness  the 
alleged  conditional  sales  contract  and  attempted  to  show  by  the 
Witness  that  he  saw  Hrs.  Der.er  sign  the  contract,  but  the  wltnes, 
failed  to  so  testify.  ,Tpo„  the  cross-examination  the  following 
occurred,  "Q.  js,.   Bayer,  you  looted  over  this  contract  when 
counsel  Shoved  it  to  you.  Is  it  in  the  ,a™  condition  now  as  it 
was  When  it  was  signed,  A.  Well,  when  1  -  -  oould  I  see  that 
again,  please?  Mr,  Pine  [attorney  for  defendant].  Certainly. 
A.  Ifo.it  is  not,  :.     In  what  respect  is  It  changed  from  the 
-ay  it  was  when  you  saw  it  signed?  A.  •/ell,  when  the  contract 
was  orlglnaUy  signed  it  was  blank,  g.  Nothing  at  all  was  on  it 
besides  the  signature  -  is  that  right?  a.  Yes,  that  is  right. 
Q.  DO  you  know  when  it  was  filled  in?  A.  uo,   i  don-t.  ,.  Do 

you  knew  how  it  eet  flliori  i««?  a   tt- 

•It  goT;  lined  in?  A,  ho   sir,  q,  do  you  know  who 

filled  it  in?  A.  No,  sir."  Upon  further  eross-examination  th« 

following  occurred:  «q.  m   did  you  see  Katie  Derker  sign  -James 

Derker.?  a.  No,  I  did  not,  Q,  You  did  not  see  her  sign  it?  A. 

Ho,  I  did  not.  Q,  Then  how  do  jrou  know  it  is  her  signature?  a. 

Won,  I  would  not  know  by  lookiag  at  this.  Q.  m  other  words, 

you  eould  not  identify  that  document  as  being  the  document  executed 

by  Katie  Derker,  is  that  right?  A.  m,   I  cannot."  Plaintiff  ts 
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counsel  concede  that  thev  fj>ii*»^  * 

^mz   tiifiy  failed  to  prove  the  execution  of  the 

contract  .y  B.ye.  an.  t^t  It  was  necessar.  to  prove  it  ., 
another  witness,  ana  the.  conte^  that  the,  then  caUed  I.e,. 

Kubl  to  prove  the  execution  of  the  ^n«*«  *   . 

_.  ^  ^,  ,  ^  ^®  contract  ana  that  she  testis 

rled  that  she  saw  2Jra.  DerkeT>  «<»«  ♦u 

•  ijericer  sign  the  contract  and  that  at 

the  time  of  the  trial  it  was  in  «^  «+t  ^^ 

^^®  ^"^  exactly  the  same  condition  as 

too.  ..„  0,  «,,.  ^,,,^.3  ^^^^^^^  ^^  ^^  ^^  ^^^  ^ 
Ber*«r  .hen  3.e  .o«,«  the  .urnlture  o.  ^  ,..  ,„,,  ^, 
.«»  „,  Hr,.  Bsr,.er  sign  the  ^   j^«,  ^erl^r  t.  th«  contract 
«nd  that  the  contraot  sho.„  her  Is  m  the  sa.e  condition  as 
-i»n  a,..  Be.,„  ,,,,,,  ,,.  ,^,  ^^^  ^^  ^^^  ^^^^^  ^^  ^^^^^ 

in  the  contract  were  in  it  wh««  4  + 

ere  in  it  when  it  was  signed  aM  they  were 

exactly  the  saa©  then  as  they  are  i«  t*.^    ..   ^ 

tney  are  in  the  contract  that  is  shown 

•"r.  Ih.  falslt.  Of  this  testimony  not  only  appears  fro.  the 
testimony  or  Bayc-r  hut  fr»  certain  other  evidence  In  the  case 
that  deMonstrate.  that  of  the  nineteen  ite„s  that  appear  1„  the 
alleged  contract  Introduced  hy  plaintiff  six  Ite^  ™re  not  sold 
^r  Plaintiff  to  «.s.  Border  until  .u»  ay.  1938.  A  .are^ 
examination  of  her  te.tl„cny  shews  that  Irene  Kuhl  «<.  wlllin, 
to  testify  to  anything  that  she  thought  would  aid  plaintiffs 
c....  She  testified  that  sh«  was  In  .*..  Derker-s  ho^  when 
Plaintiff  delivered  all  of  the  Garniture  purchased,  that  on 
Bove«her  16.  1938,  she  saw  defe^lanfa  van  pic.  up  the  i-urnltur*. 
^   .!»  helped  pack  the  furniture,  that  the  furniture  that  the 
"»  Picked  up  was  the  sa»e  furniture  ttat  ars.  i^rker  purchased 
trm  Plaintiff,  and  that  It  was  then  in  very  good  condition  be- 
cause She  had  U>«n  care  of  it  for  «r..  Darker,  that  the  fur- 
hlture  ,«s  put  in  storage  l»  defendant's  warehouse,  that  Mrs. 
Derker  never  got  hack  fro»  defendant  any  part  of  th.  furnltur,. 
Plaintiffs  counsel  deeaed  it  necessary  to  prove  notice  to 
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d«re„,ant  or  pXal„ti«.s  condltlon.1  sales  contract,  so  Irene 

Kuhl  tsstlflea  that  she  went  to  defendant . = 

''°  ''^^^°'^^'»*'s  warehouse  m  January. 
19«.  and  Offered  to  pa.  defendant  «ney  to  hold  off  the  sale  a 
.hil.  but  the,  Ignored  her  and  said  It  was  too  latej  that  her 
father-m-law  .as  with  her  at  the  tl.e  and  that  he  told  so«o« 
^  the  Office  Of  defendant,  ..if  you  sell  It,  you  will  get  In 

trouble;"  that  the  man  they  talked  fn  =  -^  u 

u  j.ney   talked  to  said  he  was  the  manager  ©f 

defendant  and  that  her  father-m-U,  told  hi.,  .■„  yo„  ,,n  thl. 
furniture  you  are  selling  mortgaged  property;  If  y„„  .ell  it  y.u 

will  get  In  trouble."  Ireim  k-.im  c,, *■ 

°*  *"^  fui'tner  testified  that  she  knew 
that  llrs.  Derker  did  not  pay  m  full  for  the  furniture  that  she 
bought  fro.  Plaintiff  and  for  whl,.  she  ga.e  the  conditional  sale, 
contract  because  she  used  to  ^.e  the  payments  for  Mrs.  Berber. 
Ja»es  Derker  was  not  called  as  a  witness.  Korton  ICess.l,  ,l.e 
president  of  defendant  company,  testified  that  H.s.  Kuhl  never 
ca.^  to  the  warehouse  before  the  sale  and  that  defendant  had  no 
notice  Of  any  ^nd  before  the  sale  that  plaintiff  had  any  Interest 
Whatsoever  In  the  goods,  that  on  December  16,  1,41,  there  «s  a 
balan..  Of  $327.25  due  defendant  fro.  Katie  Buck  for  storage 
Charges  and  that  he  sent  notices  by  registered  .nail  to  ^tie  Buck 
that  if  the  amount  due  was  not  paid  on  or  before  December  15,  1941 
the  goods  would  be  advertised  for  sale  and  sold  at  public  auction  ' 
at  defendant's  warehouse  on  January  la,  1942,  at  10  a.m.;  that 

defendant  had  two  addresses  of  Katie  Bi.<.v  =« 

•1  naue  Buck,  so  a  notice  was  sent 

to  each  address  by  registered  ^n,  th^t  there  were  no  payments 
»aae  ^  icatle  Buck  or  by  anybody  else  after  the  notice  of  s.^e, 
that  on  January  12,  1942,  the  goods  of  Katie  Buck  stored  with 
defendant  were  sold  at  auction  to  a  puretoser  for  $225. 

The  trial  court  should  have  found  that  there  was  n. 
credible  evidence  introduced  as  to  the  e^cution  of  the  condi- 
tional .ales  contract  and  should  have  further  found  that  then, 
wa,  no  credible  evidence  that  tended  to  show  notice  to  defendant 
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that  plaintiff  claimed  to  have  a  conditional  sales  contract 
covering  the  furniture  in  question.  In  this  connection  it 
must  be  noted  that  Irene  Euhl's  testimony  as  to  the  alleged 
notice  does  not  show  any  notice  to  defendant  of  the  allegsd 
conditional  sales  contract,  nor  that  plaintiff  has  any 
interest  in  the  goods,  and  that  she  states  that  the  person 
to  whom  she  talked  at  the  warehouse  "said  it  was  too  late," 

It  would  amount  to  a  miscarriage  of  justice,  in  our 
opinion,  to  allow  the  instant  judgment  to  stand.  The  judg- 
ment of  the  Eunicipal  court  of  Chicago  is  reversed. 

JODGMSKT  REVERSED, 

Friend,  P.  J.,  and  Sullivan,  J.,  concur. 
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APPEAL  FROM  CI 


CHICAGO  TITLE  AND  TRmf  )  ""-^-^URT,   COOK  C 

COMPANY,  a  corporation,  )  'X. 

as  Trustee  under  Liquidating         )        ^^    ^N 
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Trust  No*  30081,  )    Q  ^  ^S,tj 

Appellee.  )   ^  m  <<J   :k 

MR.  JQSTICE  SULLIVAN  DELIVERED  THB  OPINION  OF  THE  COURT* 

This  action  was  brought  by  plaintiff,  Jean  Marlowe,  t© 

recover  $5,000,  which  she  had  deposited  with  defendant,  Chicago 

Title  and  Trust  Company,  as  trustee,  with  her  written  offer  to 

purchase  certain  real  estate  and  personal  property.  Trial  was 

had  by  the  court  without  a  jury  and  finding  and  judgment  were 

entered  against  plaintiff,  who  appeals  from  said  judgment. 

Plaintiff's  offer  to  purchase  was  contained  in  a  letter, 

the  pertinent  portions  of  which  are  as  follows: 

"2?o:—  Chicago,  111,  Aug.  15,  1938 

Chicago  Title  and  Trust  Company  -  -. 

as  Trustee  under  liquidating  Trust 
Ko*  30081,  and  not  personally* 

The  undersigned  hereby  offers  to  purchase  the  premises 
owned  by  you,  known  as  20  East  Delaware  in  Chicago  in  the 
County  of  Cook,  State  of  Illinois  -shw^  for  S350,000  payable  all 
in  cash. 

Personal  property  used  in  connection  with  the  operation 
of  said  premises,  which  is  situated  therein  and  owned  by  you 
at  the  time  of  delivery  of  deed  shall  thereupon  be  transferred 
to  the  undersigned. 

The  undersigned  deposits  herewith  $5,000,  You  shall 
have  thirty-five  days  within  which  to  accept  this  offer,  and 
if  not  accepted  by  you  within  said  time  the  deposit  shall  be 
returned  to  undersigned  upon  written  request. 

If  this  offer  is  accepted  by  you,  and  the  undersigned 
does  not  within  sixty  days  after  such  acceptance  complete  the 
cash  payment  and  execute  and  deliver  the  instruments  above 
reqiaired  to  bo  executed  by  undersigned,  the  deposit  shall  be 
retained  by  you  as  liquidated  damages. 

The  sale  shall  be  closed  at  your  office,  through  escrow 
under  Chicago  Title  and  Trust  Company's  custojjiary  form  of  escrow 
agreement  and  undersigned  shall  pay  the  cost  of  such  escrow,  but 
not  to  exceed  $250, 
Cfeiitl«a 

This  offer  and  any  acceptance  thereof  by  you  is  subject 
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This  action  was  brought  by  plaintiff,  Jean  Marlowe,  to 
recover  $5,000,  which  she  had  deposited  with  defendant,  Chicago 
Title  and  Trust  Company,  as  trustee,  with  her  written  offer  to 
purchase  certain  real  estate  and  personal  property.  Trial  was 
had  by  the  court  without  a  jury  and  finding  and  judgment  were 
entered  against  plaintiff,  who  appeals  from  said  judgment. 

Plaintiff's  offer  to  purchase  was  contained  in  a  letter, 
the  pertinent  portions  of  which  are  as  follows: 

"^°*~"  Chicago,  111.  Aug,  15,  1938 

Chicago  Title  and  Trust  Company 
as  Trustee  under  liquidating  Trust 
No.  30081,  and  not  personally^ 

The  undersigned  hereby  offers  to  purchase  the  premises 
owned  by  you,  known  as  20  East  Delaware  in  Chicago  in  the 
In^ash      '   ^^*®  °^  Illinois  -^^   for  $350,000  payable  all 

«*.   ^ ^Personal  property  used  in  connection  with  the  operation 

I   f^l<^^pen»ises,  which  is  situated  therein  and  owned  by  you 
at  the  time  of  delivery  of  deed  shall  thereupon  be  transferred 
to  the  undersigned, 

u    *^J^  undersigned  deposits  herewith  $5,000.  You  shall 
have  thirty-five  days  within  which  to  accept  this  offer,  aad 
if  not  accepted  by  you  within  said  time  the  deposit  shall  he 
returned  to  undersigned  upon  written  request. 

If  this  offer  is  accepted  by  you,  and  the  undersigned 
does  not  within  sixty  days  after  such  acceptance  complete  the 
cash  payment  and  execute  and  deliver  the  instrunients  above 
required  to  be  executed  by  undersigned,  the  deposit  shall  be 
retained  by  you  as  liqioidated  damages. 

The  sale  shall  be  closed  at  your  office,  tlii-ough  escrow 

under  Chicago  Title  and  Trust  Company's  customary  form  of  escrow 

agreement  and  undersigned  shall  pay  the  cost  of  such  escrow,  but 
not  to  exceed  $250, 

This  offer  and  any  acceptance  thereof  by  you  is  subject 


\i     -S 


^Cflt  jJ[l*^>.iM.-" 


H  I 


J.    '^  «rk  'iJ         5  ,6;5,r.Ioqqi^;, 


.cfi.er'-Lioi,   bl>ia  moil  alBeqqii  ori*   ,minloIq  ieci-^ii.^  baua^tne 

■■■''■"^' •■-"'••■"'     '^  '■" '  .  i&i^L'jj  BLii  o-j 

lima  uoY     ,000^-^^  di:  .^n^oq-b  bf^a-tB-rp.ban  adS 

■'.,-!•    -'>os  8±  -lollo  aids  11 
■^       .  ^;y3b  xt&i^  niiWi'V  ion  asob 

©VOCfB  -1 

.1  . 


-2- 


lUls°r JS°?SeLThS^ff  ^"*^  *°  =--'  ^-<>  "tie. 

you  unless  in  writing,  «ccepT;ance  s.aall  be  binding  upon 

JEAN  MA.RLOTIE 
c/o  Sabath  Perlman  Goodman  «  Rein," 

Defendant  replied  to  the  offer  as  follows s 

"Sept.  19, 
^938 

Jean  Marlowe  - 

c/o  Sabath,  Perlman,  Goodman  &  Rein 
xu  b,  Lai>alle  ^Jtreet 
Chicago,  Illinois 

Dear  Madam: 

Yours  very  triily, 

CHICAGO  TITLE  &  TRUST  QQWAM, 
as  Trustee  under  the  20  East 
Delaware  Apartments  Liquidation 
Trust  No,  30081. 

By  (signed)  P.  a.  Paulson, 

Assistant  Trust  Officer," 

Defendant  wrote  plaintiff  the  following  letter  on  Hovember 
2,  1938: 

"Miss  Jean  l!arlowe, 

Chicago,  Illinois 

Attn:  llr,  I,  B.  Perlman 
Gentlemen: 
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In  Re J  20  East  Delaware  Apartments 
Liquidation  Trust  Wo,  3008I 


I  enclose  herewith  an  original  report  on  the  title  of 
this  property  issued  under  application  No,  2323480  which  report 
indicates  that  the  title  to  this  property  is  good  and  sufficient 
in  the  Chicago  Title  and  Trust  company  as  Trustee  under  the 
provisions  of  a  Trust  Agreement  dated  January  11,  I933  and 
Imown  as  Trust  No.  3008I  as  of  October  28,   I938,  subject  onlv 
to  an  unpaid  balance  on  the  I935  real  estate  taxes  and  the 

1938  real  estate  taxes  that  have  accrued;  also,  subject  to  a 
Trust  Deed  dated  December  I9,  19i5,  given  to  the  Continental 
Illinois  National  Bank  and  Trust  Company  of  Chicago  to  secure 
a  note  in  the  principal  amount  of  -ilQO,000  and  a  Chattel 
Mortgage  dated  January  I6,  I936  executed  as  additional  security 
for  the  foregoing  Trust  Deed, 

The  taxes  are  to  be  pro  rated  and  the  Trust  Deed  and 
Chattel  Mortgage  will  be  released  when  the  proceeds  of  the 
sale  are  deposited. 

The  objection  relating  to  the  terms  and  proviaioEus  of 
the  Trust  Agreement  will,  of  course,  be  waived  upoa  a  convey- 
ance of  the  property. 

Please  acimowledge  receipt  of  the  report  on  the  enclosed 
copy  of  this  letter. 

Very  truly  yours, 

(sgnd.)  W,  L,  Blake," 

On  November  19,  I938  defendant  received  the  follovjing 

written  request  from  plaintiff:  "In  connection  with  my  offer 

to  purchase  the  above  described  premises,  which  offer  ?/as  dated 

August  15,  1938,  I  hereby  respectfully  request  that  the  tim® 

to  consuffiinate  said  transaction  be  extended  to  and  including 

January  24,  1939."  The  requested  extension  was  granted  by 

defendant.  Plaintiff  iiaving  failed  to  pay  the  balance  due  on 

the  purchase  price  of  the  property  on  or  prior  to  January  24^ 

1939  or  to  take  any  other  and  further  steps  to  consurfiTaate  the 
purchase,  defendant  wrote  plaintiff  in  care  of  her  attorney  om. 
January  28,  I939  that  it  "does  hereby  declare  a  default  by  you 
under  the  terms  and  provisions"  of  your  offer  of  purchase  of 
August  15,  1938  and  "does  hereby  notify  you  of  its  election 

t©  retain  the  *^*  $J,ooO  deposited  by  you,  ia  accordance 
with  the  provisions  of  said  offer," 

For  a  proper  understanding  of  the  transaction  iavolTed 
herein,  it  is  well  to  note  that  Jean  Marlowe,  in  whose  nsum 
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the  offer  to  purchase  the  property  in  question  was  made  and  who 
18  the  nominal  plaintiff  in  this  case,  is  the  secretary  of  one 
John  J.  Mack  and  that  she  made  such  offer  in  his  behalf;  that 
Mack  is  in  the  hotel  business  and  has  operated  hotels  since  1931- 
that  prior  to  this  transaction  he  had  purchased  and  sold  approxi- 
mately one  hundred  pieces  of  Chleago  real  estate;  that  Attorney 
Israel  B.  Perlman  of  the  law  firm  of  Sabath,  Perlman,  Goodinan  & 
Rein  represented  Mack  throughout  the  negotiations  for  the  purchase 
of  the  property;  and  that  the  written  offer  to  purchase  was  pre- 
pared under  the  direction  of  Attorney  Perlman,  Attorney  Perlmaa 
testified  that  before  the  written  offer  was  submitted  to  defendant 
he  "endeavored  to  negotiate  the  purchase  of  this  real  estate;"  and 
that  tm   "discussed  this  matter  with  various  officers  of  the  Chicago 
Title  &   Trust  Company,  trustee,  ^-^  who  held  title  to  ;the  property 
for  the  benefit  of  the  bondholders  or  stockholders  ***  the  terms 
were  all  discussed,  all  the  salient  terms,"  including  the  amount 
of  the  purchase  price  and  the  deposit. 

Plaintiff  first  contends  that  defendant's  letter  of 
September  I9,  I938  was  not  a  valid  acceptance  because  it  did  not 
conform  exactly  to  her  offer  in  that  said  letter  stated  in  the 
last  paragraph  thereof  that  Hhis  instrument  is  executed  by  the 
undersigned,  not  personally,  but  solely  as  Trustee  under  Liqui- 
dation Trust  lo,  3C081,  and  no  personal  liability  shall  ever 
be  asserted  against  the  undersigned,  the  Bondholders'  Coamittee, 
or  any  agent  or  employe  of  either  of  them,  or  against  any 
certificate  holder  under  said  Liquidating  Trust,  all  such  personal 
liability  being  hereby  waived." 

It  must  be  conceded  that  defendant's  statement  in  its 
reply  to  the  offer  that  "Chicago  Title  &   Trust  Company,  not  per- 
sonally, but  as  Trustee  under  Liquidating  Trust  No.  3008I,  does 
hereby  accept  your  offer  dated  August  1^,  I938  to  purchase  for 
$350,000  the  real  estate"  involved  herein  constituted  an  un- 
equivocal acceptance  of  such  offer.  But  plaintiff  asserts  that 
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the  exclusion  in  the  last  paragraph  of  said  reply  ©f  personal 
liability  on  the  purch^ise  contract  on  the  part  of  the  Chicago 
Title  and  Trust  Company,  "the  Bondholders'  Comniittee,  or  any 
agent  or  employe  of  either  of  them"  or  "any  certificate  holder 
under  said  Liquidating  Trust"  imposes  a  condition  not  contained 
in  the  offer  and  that  therefore  defendant's  reply  must  be  con- 
strued as  a  counter  offer  rather  than  a  valid  and  binding  accept- 
ance. This  assertion  is  made  in  spite  of  the  fact  that  Mack, 
an  ezperiencsd  real  estate  operator,  and  Attorney  Perlman,  an 
able  and  experienced  lawyer,  interpreted  and  treated  defendant's 
reply  to  the  offer  as  an  unequivocal  and  unconditional  accept- 
ance from  the  very  day  it  was  received.  They  continued  to  so 
treat  it  for  sixty-one  days  thereafter,  when  on  November  I9, 
1938  they  requested  in  writing  an  extension  of  time  until 
^  January  24,  1939,  within  .vhlch  "to  consuniEiate  said  transaction." 
Thus  it  conclusively  appears  that  they  recognized  that  the  offer 
and  acceptance  constituted  a  valid  contract  for  the  purchase  of 
the  property,  neither  before  nor  after  J&ck  defaulted  on  the 
contract  ©f  purchase  did  he  or  his  attorney  question  its  validity 
because  of  the  exclusion  from  personal  liability  of  the  parties 
heretofore  referred  to  or  for  any  other  reason.  When  lackts 
attorney  addressed  the  offer  to  "Cliicago  Title  and  Trust  Company, 
as  Trustee  under  Liquidating  Trust  No.  3008I,  and  not  personally/* 
he  necessarily  contemplated  that  such  offer  would  be  accepted  by 
defendani;  as  trustee  and  not  personally.  Defendant's  acceptance 
of  the  offer  was  in  conformity  with  the  terms  of  the  Trust  Agree- 
ment, which  created  the  trust  of  which  it  was  trustee.  It  is 
fair  and  reasonable  to  assuae  that  Attorney  Perlman,  negotiating 
this  $350,000  deal  for  Mack,  examined  the  Trust  Agreement  which 
prescribed  defendant's  powers,  duties  and  obligations  in  connec- 
tion with  the  trust  property  and  that  he  was  familiar  with  its 
terms.  The  Trust  Agreement  specified  that  every  contract  or 
agreement  "entered  into  in  writing  by  the  Trustee  shall  provide 
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expressly  against  toe  personal  liability  of  the  Irusteo,  th. 
certificate  Holders  and  the  BondhoWers.  Co«lttee,  or  a,^ 
rae^ber  thereof."  Thus  defei^ant  was  obUgated  under  the  teras 
.f  the  irust  Agreement  to  Incorporate  the  personal  nonliability 
pr.«3lon  in  Its  acceptance  and.  as  has  been  seen,  n.  objection 
was  interposed  to  sueh  provision  until  the  complaint  herein  wa, 
filed,  in  our  opinion  plaintiffs  Instant  contention  that  .aid 
nonliability  provision  varied  the  terms  of  the  offer  is  merely 
an  afterthought.  .:..r ther..r,  this  provision  aid  not  vary  the 
conditions  Of  the  offer  because  none  of  the  persons  thereby 
exempted  from  personal  liability  could  have  been  held  liable  In 
«7  event,  since  said  offer  was  addressed  to  defendant  as  trustee 
and  "not  personally,"  and  it  was  so  accepted. 

Plaintiff  next  contends  that  -the  defect  in  defendant's 
letter  of  opinion  is  contrary  to  the  terms  of  the  offer."  There 
IS  not  the  Slightest  merit  in  this  contention.  Included  in  the 
proposal  for  the  purchase  of  th*  property  was  the  provision  that 
"this  offer  and  any  acceptance  thereof  by  you  is  subject  to  and 
conditioned  upon  your  ability  to  convey  good  title."  After  the 
Offer  had  bean  accepted,  defendant  furnished  plaintiff  with  a 
,"c»-tomary  report  of  the  Chicago  Title  and  Trust  Company  oa 
application  for  Owner's  Guarantee  Policy"  as  provided  in  said 
Offer.  This  report  showed  title  in  defendant  as  trustee  subject 
to  the  following  objections,  "Taxes  for  the  year  1935  _  Trust 
Deed  dated  December  I9,  1935,  to  secure  note  for  $100,000  _ 
Chattel  Mortgage  dated  January  16,  1936  _  Provisions  of  Trust 
Agreement  Bo.  3008I."  Defendant's  letter  to  plaintiff  hereto- 
fore set  forth,  which  accompanied  said  report,  stated! 

chattel  loJteairw???  Jf  *«  P'''»'ated  and  the  trust  deed  aad 
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•Ihe  defects  in  defendant  «s  title  of  ^hich  plaintiff  now 
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complains  are  the  Hens  as  above  set  forth.  Such  liens  were 
presently  payable  in  an  aggregate  a..ount  substantially  leas 
than  the  purchase  price  of  tl^  property.  The  only  reasonable 
construction  of  the  p.onsions  in  the  contract. of  purchase  con- 
corning  the  title  to  the  property  is  that  the  report  on  title 
must  Show  ti^t  defendant  had  a  good  and  merchantable  title, 
which  would  be  freed  of  any  liens  shown  in  said  report  sir^uL- 
taneously  With  the  pa3.aent  of  the  purchase  price.   Ihls  cox>. 
struction  is  consistent  with  the  ordinary  method  of  closing  real 
estate  deals  and  it  is  also  consistent  with  the  furti^r  contract 
provision  that  the  sale  was  to  be  consu:^,ated  through  an  escrow 
at  the  buyer's  expense.  In  geeru,, j,.^orac2^owsa4.  199  N.  W.  94 
(Mm.)  it  was  said  at  p.  95r   "It  is  the  law  of  this  state,  when 
th»  contract  is  to  furnish  an  abstract  showing  merchantable  title 
and  to  convey  by  warranty  deed,  that  mortgages  resting  upon  the 
^endor.s  title  may  be  paid  out  of  the  cash  payment  to  be  made 
When  the  contract  is  closed  and  that  it  is  not  necessary  that  the 
vendor  pay  them  before  the  time  to  close  comes  and  record  satis- 
factions so  that  trie  abstract  will  show  title  free  of  incua- 
brances."  Moreover,  plaintiff  requested  and  was  granted  tbB 
extension  of  time  within  which  to  pay  the  balance  due  on  her 
contract  of  purchase  after  she  had  received  the  aforesaid  report 
on  title  and  was  presuii^ably  fully  acquainted  with  defendant's 
title  as  Shown  therein,  she  received  the  report  on  title  on  or 
about  November  2,  I938.  She  requested  the  extension  on  Boveaber 
19,  1938  and  same  was  granted  on  November  29,  I938.  She  defaulted 
on  her  contracc  of  purchase  on  January  24,  1939.  sever  at  any 
%im   after  she  received  said  report  on  title  was  there  any  com- 
plaint fflade  as  to  any  substantial  defect  appearing  therein.  Nor 
at  the  time  of  her  default  was  any  attempt  made  to  Justify  her 
failure  to  perform  her  contract  because  of  defects  appearing  ia 
the  report  on  title.  This  being  so,  she  is  precluded  from 
raising  that  question  now. 
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It  is  urged  that  "the  provision  in  plaintiff's  offer 
for  the  retention  of  $5,000  naist  be  construed  to  be  a  pea^lty 
for  nonperforiaance  and  not  liquidated  damages,"  There  is  no 
merit  in  this  contention  and  it  is  unnecessary  to  discuss  the 
question  as  to  when  damages  stipulated  in  a  contract  should  be 
construed  as  a  penalty,  since  plaintiff's  deposit  of  $5,000 
must  be  considered,  as  a  guaranty  of  her  performance  of  her  con- 
tract of  purchase,  "hen  the  $5,000  was  originally  deposited, 
it  merely  evidenced  the  good  faith  of  plaintiff  in  making  the 
offer.  The  offer  and  the  acceptance  thereof  constituted  a 
binding  contract  between  the  parties  and  under  its  terms  tiie 
$5>000  deposit  then  became  a  part  payment  or  earnest  money  to 
be  applied  ©n  the  purchase  price  upon  the  consumaiation  of  the 
sale.  It  has  always  been  the  law  of  tills  state  that  earnest 
jnoney  deposited  as  part  payment  of  the  purchase  price  of 
property  under  a  contract  of  purchase  cannot  be  recovered  back 
on  a  forfeiture  of  the  contract  through  the  fault  of  the  vendee* 
This  is  of  course  true  when  the  contract  specifically  provides, 
as  does  the  contract  in  this  case,  tha.t  '^the  deposit  shall  be 
retained'*  by  the  vendor  "as  liquidated  damages,"  This  rule 
also  applies  even  though  the  contract  of  purchase  does  not 
specifically  provide  that  a  deposit  of  earnest  money  may  be 
retained  by  the  vendor  upon  the  default  of  tiie  vendee,  ( Harlojfi; 
V.  Snow.  147  111,  \pp.  369,)  In  Summers  v.  Hedenbere.  I98  111, 
App,  460,  it  was  held  at  p,  466j 

"It  makes  no  difference  whether  the  earnest  money  was 
delivered  to  the  seller  or  by  agreement  is  held  by  a  third 
party.  In  case  of  defects  in  title  which  are  not  cured,  at 
purchaser's  option  the  contract  becomes  void  and  said  earnest 
money  should  be  returned.  If  the  purchaser  fails  to  perfonn, 
then  at  seller's  option  the  earnest  money  should  be  retained 
by  the  vendor  as  liquidated  damages," 

In  Bucklen  v.  Hasterlik.  155  HI.  4-23,  the  court  said 

at  pp,  429  and  430: 

"By  the  terms  of  this  contract  the  earnest  money  became 
the  property  of  appellee,  of  which  he  could  be  divested  only, 
in  the  event  of  his  failure  to  perform  his  contract.  The  clxeck 
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was,  at  the  time  It  was  drawn,  delivered  to  appellee,  and  wMle 
it  is  true  it  was  afterward  deposited,  together  with  the  eoa- 
tract,  with  the  International  Banl^,  the  evident  purpose  t'lereo^  -=. 
was  to  guarantee  that  Hasterlik  would,  within  the  tiiae  pre- 
scribed, furnish  evidence  of  a  good  title,  in  which  event  he 
would  be  entitled  to  the  check  or  the  money,*  Pry  on  Specif ie 
Performance  (3d  ed,1460),  says:   'Where  the  purchaser,  after 
making  the  payment  by  way  of  deposit,  unjustifiably  repudiates 
the  contract,  or  in  any  other  way  goes  off  through  his  default*^ 
the  vendor  is,  in  the  absence  of  stipulation  on  the  point,     \ 
entitled  to  retain  the  money,  treating  it  as  having  been  paid   \ 
to  him  as  a  guaranty  for  the  purchaser's  performance  of  the 
contract, »  In  Depree  v.  Bedborou^ch.  4  Glff,  479,  it  was  said 
in  the  opinion:  'Then  how  the  person  who  was  in  default  ean, 
upon  that  default  and  in  consequence  o±"  tii8.t  default,  acquire 
any  right  to  the  iiioney,  which  was  parted  with  as  a  security 
that  there  should  be  no   default,  it  is  difficult  to  conceive.'" 

For  the  reasons  stated  herein  the  judgment  of  the  Circuit 
court  of  Cook  county  is  affiriked<, 

JUDGMENT  APPIRMEa 
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ILLINOIS  CASKET  CO.,  a  )  x- 

corporation,  ^.f 

Appellaw^t,  ^^^"^    )     APPEAL  FROM  THj^  MlpICIFAL 

)  /■" 

▼•  ^     "^"\  )       COURT  jM^^M^^O* 

M,  /     I 

ADO^iPH  COM,  doing  Tji^'iness      ;  ~  -       -r  //»   X  ■.  .  r\ 

MR.  JUSTICE  SULLIVAN  DPXIVEaED  THE  OPINION  OF  T&'CGURT, 

Plaintiff,  Illinois  Gasitet  Co.,  is  engaged  in  the  busi- 
ness of  manufacturing  and  selling  caskets  and  funeral  acces- 
sories.  Defendant,  Adolph  Cohn,  is  an  undertaker  doing  busi- 
ness as  Central  Funeral  Home,  Plaintiff  claims  that  defendant 
owes  it  a  balance  of  $471, 0?  for  goods  sold  and  delivered  t© 
him.  Defendant  admits  that  he  owes  said  balance  but  counter- 
claims for  $604,30,  which  is  the  amount  of  an  account  that 
was  due  him  on  the  oral  contract  of  one  Anna  Martin  to  pay 
the  funeral  bill  of  her  sister,  asserting  that  said  account 
was  purchased  outright  from  him  and  transferred  to  plaintiff 
by  his  written  assignment.  Plaintiff's  defense  to  the  counter- 
claim is  that  the  assignment  of  the  Martin  account  to  it  was 
made  with  the  express  agreement  betv^een  the  parties  that  if 
and  when  auy  collections  were  made  thereon,  the  net  proceeds 
thereof  would  be  credited  to  defendant's  account  with  plaintiff 
and  if  the  Martin  account  could  not  be  collected  it  would  be 
returned;  that  plaintiff  was  unable  to  collect  the  ilartin 
account  or  any  part  of  it;  that  therefore  defendant  was  not 
entitled  to  and  has  not  been  allowed  any  credit  by  plaintiff 
in  consequence  of  the  assignment  to  it  of  the  Martin  account; 
and  that  plaintiff  has  offered  and  tendered  the  return  of  such 
account.  The  cause  was  tried  by  the  court  .without  a  jury.  The 
Issues  were  found  against  defendant  on  his  counterclaim  and 
Judgment  was  entered  on  such  finding.  The  issues  were  found 
against  plaintiff  ©n  its  statement  of  claim  and  judgment  was 
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entered  on  such  finding.  It  is  from  this  latter  Judgment 
that  plaintiff  appeals. 

In  explanation  of  the  Judgments  it  should  be  stated  that 
the  trial  court  actually  found  the  issues  in  favor  of  defendant 
on  his  counterclaim  but  because  the  evidence  disclosed  that  he 
claimed  $604.30  credit  rather  than  cash  from  plaintiff  by  reason 
of  the  assignment  of  the  Kartin  account,  $471.05  of  such  credit 
was  offset  against  the  balance  of  ^471. 0?  admittedly  due  plain- 
tiff and  Judgment  was  not  rendered  in  favor  of  defendant  for  the 
amount  his  counterclaim  exceeded  plaintiff's  claim,  because 
such  excess  was  merely  claimed  credit. 

The  sole  question  in  this  case  is  whether  Cohn«s  written 
assignment  of  the  Martin  account  to  the  Illinois  Casket  Co., 
which  is  absolute  on  its  face,  constituted  an  outright  purchase 
of  the  Martin  account  by  plaintiff  or  whether  said  account  was 
turned  over  and  later  assigned  to  plaintiff  merely  for  the 
purpose  of  collecting  same,  if  possible,  for  defendant's  benefit 
and  credit. 

Defendant  Insists  that  if  it  is  held  otherwise  than  that 
the  assignment  constituted  an  outright  sale  by  defendant  to 
plaintiff  of  Anna  Martin's  oral  contract  to  pay  the  funeral 
bill  of  her  sister,  it  v/ould  be  to  make  a  new  contract  for  the 
parties  by  Improperly  permitting  the  terms  ©f  the  written 
assignment  to  be  added  to  ©r  varied  by  parol  evidence.  The 
assignment  recites  that  it  was  made  in  consideration  of  one 
dollar  and  "other  good  and  valuable  consideration."  Vfhlle 
the  acimowledgment  of  the  payment  of  a  stated  consideration 
in  a  written  instrument  cannot  be  contradicted  by  parol  evi- 
dence for  the  purpose  of  invalidating  such  instrument,  parol 
evidence  is  competent  to  show  the  true  consideration,  (Gillespie 
y,  Fnj.ton  Oil  and  Ct^s  .Oo.^  236  111,  l88j  Rilev  v.  Interna ti ami 
Banana  Food  Co,,  185  111.  App.  629.)  As  a  general  rule  the 
recitals  of  a  written  instrument  as  to  the  eonsideratioa  are 
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not  conclusive,  and  it  is  always  competent  to  inquire  into 
the  consideration  and  show  by  parol  or  other  extrinsic  evi- 
dence wliat  the  real  consideration  was,  (22  G.  J,  p.  1157, 
sec,  1^^':^;  Deutser  r.   Marlboro  Shirt  CCy  81  Fed.  (2d)  139.) 
The  rule  permitting  the  true  consideration  to  be  shown  by 
parol  ©r  extrinsic  evidence  is  applicable  to  assignments ,  (32 
G.  J,  S,,  p»  881,  sec,  952.)  The  trial  court  properly  admitted 
competent  parol  and  other  extrinsic  evidence  to  show  the  real 
consideration  for  defendant's  assignment. 

Plaintiff  contends  that  the  finding  and  judgment  of  tim 
trial  court  on  its  statement  of  claim  were  manifestly  against 
the  weight  of  the  evidence, 

George  P.  Sullivan  was  vice  president  and  sales  aanasei* 
of  the  Illinois  Gasket  Co,  and  had  been  connected  with  that 
company  for  25  years.  Defendant  had  transacted  all  of  his 
business  with  plaintiff  company  over  a  number  of  years  with 
Sullivan,  Cohn  owed  plaintiff  a  balance  of  $200  on  may  I6, 
1939,  when  he  laade  the  written  assignment  of  the  Hartin  account 
to  it.  At  that  time  said  account  was  over  nine  years  old,  Cohn 
had  tried  t©  collect  this  account  himself  ever  since  iuay  9, 
1930,  At  the  time  of  its  assignment  the  claim  against  Anna 
Ilartin  was  in  all  likelihood  subject  to  the  defense  of  the 
statute  of  limitations.  It  is  not  only  highly  improbable  but 
unbelievable  that  any  sane  business  man  would  purchase  outright 
thi$  stale  nine  year  old  claim  and  agree  to  allow  defendant 
full  credit  for  the  face  amount  thereof. 

It  is  admitted  that  Cohn  turned  over  and  assigned  a 
number  of  his  other  funeral  bill  accounts  to  plaintiff  so  that 
the  latter  might  aid  in  the  collection  thereof  because  of  its 
better  collection  facilities  and  that  he  even  submitted  a  form 
of  letter  that  he  desired  plaintiff  to  send  to  his  delinquent 
debtors.  Plaintiff's  records  show  that  in  all  instanees  where 
collections  were  made  on  such  accounts  Cohn  was  given  credit 
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for  them  and  that  where  it  was  necessary  to  bring  suit  t.  compel 
payment  he  was  charged  with  the  expenses  and  costs  in  connection 
with  such  suits. 

It  is  also  admitted  that  ever  since  the  assignment  was  laade 
and  right  up  to  the  time  the  complaint  was  filed  herein  plaintiff 
sent  monthly  statements  to  defendant  showing  the  balance  due  on 
his  account  and  requesting  the  payment  thereof  and  that  in  not 
a  single  one  of  such  statements  was  any  mention  made  of  the 
$604.30  credit  which  Cohn  now  claims  by  reason  of  his  assignment 
of  the  Martin  account.  It  is  true  that  he  testified  that  upon 
.  the  receipt  of  each  of  these  monthly  statements  he  went  to  plain- 
tiffs office  and  protested  to  Sullivan  because  the  Martin  account 
credit  did  not  appear  thereon.  He  also  testified  that  on  the 
occasion  of  each  of  his  protests  Sullivan  mollified  him  by 
stating  that  he  had  given  him  credit  for  the  Martin  account  ia 
a  second  or  secret  set  of  books,  to  which  plaintiff's  book- 
keepers did  not  have  access  when  they  sent  out  the  monthly  state- 
ments.  although  Gohn^s  testimony  in  this  regard  is  so  fanciful 
that  it  is  incredible,  yet  we  find  his  attorney  in  his  brief 
attempting  to  support  It  by  quoting  from  Sullivan's  testimony 
as  follows:  "Q.  Do  you  keep  two  sets  of  books  in  your  firm? 
A.  Yes,"  To  isolate  this  question  and  answer  and  then  assert 
positively  that  this  was  Sullivan's  testimony  as  to  plaintiff's 
method  of  bookkeeping  is,  to  say  the  least,  an  absolutely  unfair 
reference  to  his  testimony.  It  appears  from  the  record  that 
Sullivan  is  somewhat  deaf  and  in  his  answers  to  questions  whieh 
iismediately  followed  the  foregoing  question  and  answer  he  testi- 
fied, *f^e   keep  one  double  entry  set  of  books  ^HHfr  we  keep  one 
complete  set  of  books,  double  entry  system*'* 

On  November  2,  1940  plaintiff  wrote  defendant  the  follow- 
ing letters 
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"Central  Funeral  Horn* 

2153  W.  Van  Buren  St, 
Chicago,  Illinois 

Het  Anna  W«  MartiA 
Gentlemen: 

We  are  enclosing  local  attorney's  report  on  the  above 
assignment. 

V/ill  you  kindly  read  this  over  and  let  us  iiave  your 
further  instructions. 

Very  truly  yours^ 

Illinois  Gasket  Co. 
By:  G,  P.  Sullivan," 

Sullivan  testified  that  defendant  mailed  this  letter  Taack 
to  plaintiff  with  his  answer  underneath  same  in  his  01m  hand- 
writing as  follows: 

"I  advise  you  111.  Casket  Co,  to  go  ahead  and  if  any 
moneys  are  forthcoming  apply  to  my  account, 

Adolph  Cohn," 

Cohn  testified  that  he  did  not  mail  plaintiff's  letter 
back  to  it  but  that  he  took  the  letter  to  Sullivan  to  whom  be 
said,  "About  ti-ie  attorney's  reports,  what  have  I  got  to  de  with 
this?"  He  further  testified  in  respect  to  his  answer  to  plain- 
tiff's letter  that  Sullivan  told  him,  "Vrite  down  Illinois 
Gasket  Company  to  give  you  credit  for  this  account"  and  that 
"he  wrote  that  in  his  office,  on  his  desk  under  his  advisement," 
It  is  argued  in  effect  in  defendant's  brief  that  Sullivan,  being 
"an  old  fox,"  took  advantage  of  Cohn,  who  is  "not  an  educated 
sian"  and  "uses  very  poor  English,"  that  Sullivan  imposed  upon 
Cohn  by  having  him  write  just  what  Sullivan  dictated  to  hia 
and  that  Cohn  was  so  unfamiliar  with  business  affairs  that  lie 
would  have  written  anything  that  Sullivan  told  him  to  write. 
That  Cohn  was  shrewd  and  fairly  intelligent  and  conversant 
with  business  affairs  is  clearly  shown  by  his  testimony  in 
connection  with  his  execution  of  his  assignment,  wherein  he 
stated  that  "he  [Sullivan]  had  the  paper  and  I  signed  the 
assignment,  and  I  read  it  over  thoroughly  before.  There  were 
no  strings  tied  to  it."  That  Cohn  was  alert  in  his  dealings 
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wlth  Sullivan  and  quite  v/ell  versed  in  the  English  language 

is  demonstrated  by  the  letter  heretofore  referred  to,  whieh 

he  wrote  in  his  own  handwriting  as  a  form  for  Sullivan  to 

follow  in  writing  letters  to  defendant's  delinquent  debtors 

on  plaintiff's  stationery.  As  explained  to  Sullivan,  it  was 

Cohn»s  intention  and  purpose  in  formulating  the  letter  to  use 

language  that  would  not  be  offensive.  This  letter,  the  form 

of  which  was  followed  by  plaintiff  in  witing  to  all  of  Cohn»s 

delinquent  debtors,  including  Anna  Martin,  whose  accounts  were 

turned  over  and  assigned  to  it,  is  as  follows: 

"Mr,  nor7/itz 

Will  you  please  make  arrangements  and  send  balance 
$125.00  due  Central  inner al  Home  (Mr,  Adolph  Gohn)  since 
April  23rd  1932  so  we  can  credit  Mr,  Cohn  with  same.  I 
would  greatly  appreciate  your  cooperation  in  this  matter 
as  we  would  not  like  to  add  extra  expense  to  this  long  past 
due  account. 

Respectfully, 

111.  Casket  Co. 

per 


April  23pd  1932 
Bal  135.00  cash 
June  10/37" 

In  our  opiMen,  when  plaintiff  wrote  defendant  on  November 
2,  1940, more  than  I7  months  after  the  assignment  was  made,  re- 
questing "your  further  instructions'*  as  to  the  Martin  account 
and  defendant  answered  advising  plaintiff  "to  go  ahead  and  if 
any  moneys  are  forthcoming  apply  to  my  account,"  this  answer 
of  Cohn's  is  sufficient  in  itself  to  preclude  him  from  claiming 
any  credit  for  the  uncollected  and  uncollectible  Kartin  account. 

Subsequent  to  the  assigranent  defendant  made  two  cash  pay- 
ments to  plaintiff  on  his  own  account  -  $20  and  $100.  He  testi- 
fied that  he  made  the  $20  payment  to  one  of  plaintiff's  salesmen 
for  a  cash  purchase.  As  to  the  $100  payment  he  testified 
variously  that  he  made  same  because  he  "had  been  drinking  the 
day  before,"  that  he  would  not  have  made  it  if  he  had  his 
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"right  head"  and  that  he  wanted  "to  keep  uy  account  up  to 
«600  and  wanted  to  keep  my  credit  up  «.  i  aid  a  lot  of 
business  with  these  people  and  1  wanted  to  have  a  standing 
credit."  If  defendant  had  a  credit  balance  In  his  favor, 
as  he  Claims,  because  of  plaintiffs  outright  purchase  of 
the  Hartln  account,  it  was  entirely  unnecessary  and  incon- 
sistent for  hi.  to  make  any  cash  payBents  on  his  own  account 
The  reasons  he  advances  for  ^klng  such  payments  are  neither 
convincing  nor  probable. 

We  think  that  the  evidence  shows  conclusively  thattjie 
real  consideration  for  the  assignment  was  plaintiffs  offer 
•nd  agreement  to  collect  the  Martin  account,  if  possible,  for 
defendant's  benefit  and  credit,  and  we  are  Impelled  to  hold 
that  the  finding  and  Judgment  of  the  trial  court  in  faror  of 
defendant  on  plaintiffs  statement  of  claim  are  against  the 
.nanlfest  weight  of  the  evidence.  Since  there  is  no  merit  in 
defendant's  counterclaim  and  he  admittedly  owes  plaintiff  a 
balance  of  «471.05,  it  would  serve  no  useful  purpose  to  remand 
this  cause. 

While  it  is  true  that  where  the  testimony  is  conflicting 
the  findings  of  the  trial  court  on  questions  of  fact  will  not 
ordinarily  be  disturbed  on  appeal,  it  is  also  true  that  it  is 
th«  duty  of  a  reviewing  court  to  reverse  a  judgment  whleh  is 
based  on  findings  of  fact,  where,  as  here,  they  are  clearly 

against  the  manifest  weight  of  the  evidence. 

Por  the  reasons  stated  herein  the  Judgment  of  the  Municipal 

court  of  Chicago  is  reversed  and  judgment  is  entered  here  for 

$471.05  in  favor  of  plaintiff  and  against  defendant  on  plaio- 

tiff's  statement  of  claim, 

RSVERSED  AND  JUDGMENT  HERS* 
WtleaA,   p.  j»,  and  Seanlan,  J,,   concur^ 
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BESSIE  SIMON,         -.     )   ,,^c#^ 

Appellant,  ^~\.  i^^*^* 

.,*^^>s^  APPEAL  PROM  MUNIC*. 
V.  ..-^       )  ^v  / 

PAUL  BALASIC  and  ALHf6> 

BALASIC,       — "^ 

Appellee  s.». 


MR.  JUSTICE  SULLIVAN  DELIVERED  THE  OPINION  OF  THE  COURT* 
This  action  was  brought  by  plaintiff,  Bessie  Simon, 
for  the  alleged  conversion  by  defendants  Paula  Balasic  and 
Alfred  Balasic,  of  certain  personal  property,  consisting  of 
household  furniture  and  furnishings,  belonging  to  plaintiff* 
Upon  &  trial  by  the  court  without  a  jury  defendants  were 
found  not  guilty  and  Judgment  was  entered  in  their  favor. 
Plaintiff  appeals  from  such  judgment. 

The  statement  of  claim  alleged  that  on  March  29,  I940 
defendants  were  "in  possession  of  plaintiff »s  goods;"  that 
on  said  date  plaintiff  made  a  written  demand  upon  defendants 
fop  said  goods;  that  her  demand  was  refused;  that  defendants 
converted  her  property  to  their  own  use;  and  that  the  reasonable 
value  of  said  property  was  $500,  Included  in  the  statement  of 
claim  was  a  list  of  the  household  furniture,  furnishings  and 
other  personal  property  claimed  to  have  been  converted. 

Defendants' statement  of  defense  denied  plaintiff's  owner- 
ship of  the  goods  claimed,  denied  that  such  goods  were  ever  left 
in  their  possession,  and  also  denied  that  they  were  guilty  of 
converting  any  of  plaintiff's  personal  property. 

It  appeared  that  on  February  27,  1940  defendants  purchased 
from  plaintiff  for  $2,100  cash  ^  all  of  the  furniture  and  fur- 
nishings in  the  forty-seven  room  building  at  55  West  Erie  street, 
Chicago,  which  building  had  been  theretofore  operated  by  Bessie 
Simon  as  the  Calumet  Hotel,  as  well  as  her  leasehold  interest 
and  the  good  will  of  her  hotel  business,^  It  also  appeared  that 
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within  a  few  days  after  defendants  took  possession  of  the  hotel 
premises  plaintiff  removed  her  personal  possessions  from  that 
portion  of  the  hotel  formerly  occupied  by  her  and  that  Ben  GoLi^. 
berg,  who  had  laanaged  the  hotel  for  plaintiff,  had  remoTed  certain 
household  furniture  belonging  to  one  Fred  Goldberg  from  a  basement 
storeroom  on  March  1,  I940, 

Ben  Goldberg  testified  that  on  or  about  March  2,   I940  he 
went  to  the  hotel  premises  with  a  truck  and  that  he  "told  Mr. 
Balasic  that  we  came  to  take  out  the  household  goods  Mrs*  Simon 
has  in  the  storerooms  of  the  basement,  so  I  started  to  go  down 
to  the  basement  to  get  that  stuff  and  Mr.  Balasie  stopped  me  and 
said,  «I  won't  let  you  take  out  any  more  stuff  -»h^  there  is 
nothing  down  there  that  belongs  to  Mr%,  Simon; »«  that  on  JViareh 
29,  1940,  as  plaintiff's  agent,  he  served  a  written  demand  upon 
defendants  for  the  delivery  of  ffl-s,  SiBion»s  property  as  listed 
in  such  demand j  that  he  told  the  defendant,  Alfred  Balasic,  at 
that  time  that  he  "came  to  get  that  stuff  of  Sirs.  Simon's  that 
was  down  stairs  in  the  storerooms"  and  that  Balasic  said  "over 
thirty  days  have  passed  and  you  are  not  entitled  to  it." 

Both  Bessie  Simon  and  Ben  Goldberg  testified  in  substance 
that  in  June,  I940,  when  this  case  first  appeared  on  the  call  in 
the  Municipal  court,  all  the  parties  and  their  attorneys  met  in 
the  corridor  outside  the  courtroom;  that  Ben  Goldberg  was  present 
at  said  meeting;  that  at  that  time  defendants  and  their  attorney 
went  over  the  itemized  list  of  household  articles  included  in 
plaintiff's  statement  of  claim  and  in  the  written  demand  and 
checked  off  on  said  list  the  items  tiiat  were  still  in  the  hotel 
and  those  which  were  not;  that  defendants  and  their  attorney  then 
admitted  that  all  the  articles  listed,  with  a  few  exceptions, 
were  still  at  the  hotel  and  told  plaintiff  that  she  might  remove 
same;  that  plaintiff  agreed  that  she  would  be  satisfied  to  take 
her  household  belongings  indicated  on  the  list  by  defendants  as 
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being  still  at  the  hotel;  that  on  the  same  afternoon  plaintiff 
and  Ben  Goldberg  went  to  the  hotel  with  an  expressman  and  a 
truck  to  remove  her  belongings;  that  defendant  Alfred  Balasic, 
accompanied  them  to  the  basement  and,  pointing  to  a  pile  of 
"rubbish"  in  the  center  of  the  basement  floor,  said,  "There 
it  isj"  that  plaintiff  protested  that  that  was  not  her  "stuff" 
and  that  her  property  was  in  the  four  storerooms  and  in  the 
three-room  basement  apartment;  and  that  Balasie  insisted  that 
the  "stuff"  on  the  basement  floor  was  the  only  property  in  the 
hotel  that  belonged  to  plaintiff  and  ?/ould  not  permit  them  to 
enter  the  storerooms.  Plaintiff  and  Ben  Goldberg  both  testi- 
fied that  the  reasonable  value  of  the  property  in  cjuestion  ms 
at  least  $425. 

Defendant  Alfred  Balasie  testified  that  plaintiff »s 
written  demand  for  the  delivery  to  her  of  the  personal  property 
involved  herein  was  served  upon  him  March  29,  194O;  and  that  at 
the  meeting  of  the  parties  and  their  attorneys  in  June  1940, 
after  this  suit  had  been  filed,  he  admitted  that  nearly  all 
the  articles  of  household  furniture  belonging  to  plaintiff  were 
still  in  the  hotel  and  that  he  stated  at  that  time  t^t  be 
would  turn  such  articles  over  to  her,  if  she  called  for  them. 
He  then  denied  in  his  testimony  that  plaintiff  or  anybody  la 
her  behalf  came  to  the  hotel  to  remove  her  property  after  his 
agreement  in  June  I940  that  she  might  remove  same  oj^  that  at  or 
about  the  time  he  was  served  with  the  written  demand  or  at  aay 
other  time  plaintiff  or  anyone  in  her  behalf  came  to  the  hotel 
with  an  expressman  and  a  truck,  requesting  permission  to  remove 
her  property.  According  t©  Balasie »s  testimony,  plaintiff's 
property,  which  he  admitted  was  in  the  hotel,  is  still  there 
but,  although  he  did  not  say  so  directly,  he  attempted  to  leave 
the  inference  that  it  was  nothlag  but  "junk," 

According  to  plaintiff,  the  household  furnittire  and  fup*- 
nishings,  which  she  claims  defendants  refused  t©  i^n  over  to 
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her  and  were  converted  by  them,  belonged  to  persons  who  had 
been  tenants  of  the  hotel  while  she  operated  same  and  wh0  moved 
out  without  paying  her  their  rent  and  she  took  possession  of 
such  property  and  moved  it  into  the  basement  storeroans  to  hold 
until  such  rent  was  paid.   Plaintiffs  right  to  thB   possession 
of  the  property  in  question  was  not  disputed  upon  the  trial. 
Ben  Goldberg  testified  that  he  made  an  inventory  of  the  property 
so  held  by  plaintiff  in  the  basement  storerooms  and  as  a  result 
of  his  inventory  made  the  list  of  the  furniture  and  furnishings, 
which  was  set  forth  in  the  statement  of  claim  and  in  plaintiff's 
written  demand.  The  demand  was  received  in  evidence.  Attached 
to  the  bill  of  sale  executed  by  plaintiff  and  delivered  to  de- 
fendants on  February  27,  194©,  was  an  inventory  of  the  furniture 
and  furnishings  in  the  hotel,  which  were  included  in  the  sale. 
None  of  the  property  involved  herein  was  contained  in  said  inven- 
tory. According  to  the  testimony  presented  on  plaintiff's  behalf, 
three  separate  attempts  were  made  to  seoure  her  property  from  the 
storerooms  in  the  basement  of  the  hotel  premises  and  on  eaeli 
occasion  defendants  refused  to  permit  its  removal., 

By  reason  of  the  testimony  of  Balasic  that  he  admitted  la 
June  1940,  after  the  commencement  of  this  suit,  that  practically 
all  the  property  claimed  by  plaintiff  was  in  the  hotel  at  that 
time,  he  seems  to  have  been  driven  to  the  position  taken  by  hiia 
upon  the  trial  that  plaintiff's  property  or  at  least  tbe  major 
portion  thereof  was  even  then  at  the  hotel,  because  plaintiff 
never  took  any  steps  to  remove  it.  As  opposed  to  the  denial  by 
Balasic  that  plaintiff  ever  attempted  to  remove  her  property, 
there  is  the  testimony  of  Goldberg  that  he  went  Co  the  hotel 
with  an  expressman  and  a  truck  for  the  purpose  of  removing  such 
property  on  or  about  riarch  2,  I940  and  agala  on  or  about  March 
29,  1940,  when  he  made  the  written  demand  on  defendants.  Then 
there  Is  the  testimony  of  both  plaintiff  and  Goldberg  that  they 
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went  to  the  hotel  with  an  expressman  and  a  truck  In  June  I940 
to  move  the  property,  when  Balasic  admittedly  told  them  that 
most  of  the  property  was  at  the  hotel  and  that  they  might  take 
it  away. 

Since  it  was  admitted  by  Balasic  that  the  articles  of 
household  furniture  and  furnishings  Involved  herein,  with  a  few 
exceptions,  were  in  the  hotel  in  June  194C  and  since  the  evi- 
dence clearly  shows  tiiat  all  of  said  household  goods  were  in 
the  basement  storerooms  when  defendants  took  possession  of  the 
hotel  premises  on  February  27,  1940  and  that  Balasic  refused 
to  permit  plaintiff  to  remove  said  property,  we  are  impelled  to 
hold  that  the  finding  and  judgment  of  the  trial  court  were  mani- 
festly against  the  weight  of  the  evidence. 

The  record  discloses  that  during  the  direct  examination 
©f  the  defendant  Balasic,  he  was  examined  by  the  trial  court  as 
follows: 

"THE  COURT:  Do  you  remember  being  outside  of  the  Court- 
roosa  in  this  building  in  June  1940?  A,  Yes,  I  do, 

»Q.  Was  there  a  list  submitted  at  that  time?     k   list 
of  personal  property  belonging  to  l,Irs,  Simon?  A,  Yes, 

"Q.  Was  that  list  checked  off?  A,  Yes,  it  was, 

"Q.  Did  you  at  that  time  check  off  from  that  list  a 
number  of  articles  ©f  household  furniture  that  were  still  in 
the  hotel  belonging  to  Mrs,  Simon?  A»  Yes,  I  did, 

n^   US'  ^^'^®r®  are  those  articles  now?  a.  They  are  still 
lying  there.  I  did  not  have  anything  to  do  with  them. 

Q.  You  have  a  list  of  them?  A,  Yes,  they  are  still 
Till©  I*  @  ^ 

^  "Q.  They  are  still  there  in  the  hotel?  A»  Yes,  they 

At  this  point  the  trial  Judge,  addressing  plaintiff's 
counsel,  stated:  "«Vhat  more  do  you  want  counsel.  Go  over  there 
and  take  it," 

The  following  colloquy  then  took  place  between  the  trial 
judge  and  plaintiff's  counsel: 

"MR.  LEVY:  We  went  there  and  wanted  to  get  the  household 
goods  that  were  in  the  tiiree  room  apartment  and  store  rooms  in 
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US  c-Q  ff^^ni'^'^rJ:  '"^®  ^^^  ^°  ^°^  ^«  defendants  would  not  let 
us  go  to  the  storerooms.  Counsel  had  a  aor^-r  e,r^ht\^  I      J 

"THE  conRT,  They  state  ttet  It  Is  still  over  there, 
over  thS*  ^l^J'^  ^-  ®®"  Goldberg  and  Mrs.  Simon  went 

£?Lhr.f sf.- iH%^^^^^^^  s  i  s^» :: 

three  room  apartment  or  store  rooms   wlcot^+v    ^°  ^°  ?*^ 

hasonent  *»*  oZ  Jfoas  ano  the  three  room  apartment  in  the 
Dasement.  ***  some  time  around  June  10.  1940  when  th«  »._.^ 
came  up  here  In  Court  we  went  out  into  the  hlll^o  settle  Ih, 

a?.g=a^?ILa°^ts*'lflLri?i\fhIf?hSlffrSoiS=t^rblf..'^^ 


"*•«-:<• 


Still  in^he'T^Leirrnf  ?r'%JS^w'an^^^^  ^^    , 

you  can  go  and  get  It.     I  wIir?irthe\e'leiLlS'Lt1^ll??. 

In  our  original  opinion  filed  in  this  cause  we 
not  only  reversed  the  judgment  of  the  trial  court  because  It  was 
against  the  manifest  weight  of  the  evidence  but  we  Entered  judg- 
ment in  this  court  in  favor  of  plaintiff  and  against  defendant. 

Defendants  assert  in  their  petition  for  rehearing 
that,  when  the  court  brought  the  trial  to  an  end  by  its  peremptory 
finding,  they  had  not  completed  the  presentation  of  their  evidence 
in  support  of  their  defense  and  that  they  were  precluded  from  so 
doing  by  reason  of  the  peremptory  manner  in  which  the  trial  was 
concluded,  ijye  think  that  unde.-  the  circumstances  they  ««c« 
deprived  of  the  right  to  fully  present  their  defense,  solelLy 
through  the  unwarranted  action  of  the  trial  court  and  wittwout 
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fault  on  their  part,     a,  ^ 

«-c«on  that  ..the  ^..^  "'  '"  ^"^  ""^"^  "^  ' 

personal  property  is  stin   4     ^, 

^^d  if  70U  want  It  it  is  stin   ..  ^^  basement 

^  '  willingness  "to  go  and  get"  th. 
P-Perty  in  question  at  that  ti^  .  '"''^ 

^^  the  trial  ,u.ge  ^,  ,,       .  "^  "°'  ^'^  ^--«  ^^  the  case. 

judge  had  permitted  the  parties  to  f^,  -,•, 
tiielr  evidence  on  the  1.  '^^^  P^^^^at 

^  the  issues  raised  by  the  mo  ^, 
trial  Of  this  case  Mght  well  h.       .  ^^-^ings,  another 

aignt  well  have  been  avoided, 

^i^e  Judgment  of  the  Municipal  court  of  chi 
reversed  and  the  cause  1.  ^^^^  ^^ 

cause  IS  remanded  for  a  new  trial. 

J^DGMSKT  RS7EHSSD  AND 
CAUSE  REliLI®SD.. 

Gctnxan,  J»,  concur. 
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PEOPLE  OF  THS  STATE  OP  ILLINOIS, 


^ 


BRUCE  BORRBLLI  (Implea«%cl), 

^iaintiff  in  Error," 


ERROR 

CRIS^NaI  COURT 
O^CoS  COUNTY. 


im  sMiM*    3  2  r 

Bruce  Borrelli  was  Indicted  in  three  cases  in  the  Criniinal 
court  of  Cook  county;  in  Uo,  42-125  he  was  charged  with  con- 
spiracy to  injure  certain  employees  of  the  Keeshin  Ivlotor  Express 
Company;  in  No,  42-126  he  was  charged  with  conspiracy  to  injure 
one  Gottlieb  and  one  Roe;  and  in  No,  42-127  he  was  charged  with 
assault  with  intent  to  eomrait  mayhem  as  to  Gottlieb*  Borrelli 
waived  a  jury  and  after  the  testimony  was  heard  in  42-125,  the 
other  two  causes  were  consolidated  and  submitted  upon  the 
previous  testimony  in  so  far  as  the  same  was  applicable.  Addi- 
tional evidence  was  produced  in  the  second  hearing  relating  to 
the  assault  upon  Gottlieb  and  Roe.  The  court  foui^  Borrelli 
guilty  in  the  first  case  and  sentenced  him  to  one  year  in  jail. 
In  the  second  case  he  was  found  guilty  of  conspiracy  and  sen- 
tenced to  one  year  in  jail  and  to  pay  a  fine;  that  sentence 
was  made  to  run  after  the  first  on©  was  served.  As  to  thiB 
mayl^ra  charge,  Borrelli  was  found  not  guilty.  The  two  causes 
in  which  he  was  convicted  were  consolidated  for  the  purpose  of 
review  and  taken  directly  to  the  Supreme  court  of  Illinois  on 
writ  of  error  upon  the  theory  tha.t  he  had  been  deprived  of  due 
process  as  guaranteed  by  the  fourteenth  amendment  of  the  United 
States  constitution,  but  the  court  held  that  the  ruling  of 
the  trial  judge  as  to  the  admissibility  of  a  confession,  claimed 
to  be  involuntary,  did  not  necessarily  raise  a  constitutional 
question,  and  transferred  the  cause  here  for  determination* 
(People  ▼,  Borrelli^  383  111.  17.) 

In  indictment  No,  42-125  Lawrence  Roche,  Peter  LaBarbera, 
Bruce  Borrelli,  John  L,  Keeshin,  John  Devlin  aad   unknown  persons 
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were  charged  in  one  count  with  conspiring  to  injure  John  Milioh, 
Wick  Wasseli,  Edward  Mitchell  and  James  Malizzio,,  designating 
them  as  employees  of  the  Keeshin  Motor  Express  Company,  Inc., 
and  members  of  Union  Local  No,  705,  active  in  a  then  recent  strike. 
In  indictment  No,  42-126  Lawrence  Roche,  Peter  LaBarbera,  James 
McNally,  Bruce  Borrelli  and  John  L.  Keeshin  were  charged  with  con- 
spiring together  and  with  unknown  persons  to  injure  John  Gottlieb 
and  John  Ralph  Roe, 

The  indictments  were  returned  after  Borrelli  had  testified 
before  the  grand  jury  that  shortly  after  he  was  employed  by  th« 
Keeshin  Motor  Company  as  inspector,  some  trouble  arose  "around 
that  plant  on  the  morning  of  November  25th,  1941,  when  the  fellows 
on  the  platform  walked  off  and  were  going  to  strike;"  that  Jelm  L, 
Keeshin  apprised  him  of  the  impending  strike  and  told  him  "to  hang 
around  the  yard  and  see  that  those  other  fellows  did  not  try  to 
prcanote  a  strike"  and  to  ascertain  the  names  of  the  leaders;  that 
he  had  learned  the  names  of  those  employed  by  Keeshin  v/ho  were 
promoting  the  strike  &ad   "when  they  walked  off  the  job  at  six 
o'clock  in  the  morning,  Mr,  Keeshin  gave  me  the  names  of  tlie  men 
to  hit,  I  was  in  his  office  when  I  got  the  names,  and  just  Keeshin 
was  present.  He  said,  'These  fellows  are  trying  to  promote  trouble 
around  here,  ^^-k-  i  ^ant  them  fired,  ^^  Maybe  you  better  punch  them 
up  a  bit; » •'  that  pursuant  to  his  instructions  he  accosted  tile  men 
whose  names  had  been  given  to  him  by  Keeshin,  accused  them  of 
"starting  trouble  around  there,"  argued  a  bit,  and  "before  I  got 
hit  I  would  hit  them." 

Keeshin  was  first  tried  before  a  jury  and  when  Borrelli 
refused  to  testify  for  the  state,  Keeshin  was  found  not  guilty  on 
a  directed  verdict,  and  the  remaining  cases  were  dismissed  as  to 
Mm,  John  Devlin  was  not  apprehended  and  his  case  was  stricken, 
LaBarbera  and  Roche,  together  with  MeNally,  who  was  also  indicted 
in  the  Gottlieb  case,  waived  a  jury  and  submitted  their  cases  to 
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the  court  after  Borrelll  was  tried,  upon  the  testimony  intro- 
duced in  this  proceeding,  and  each  was  fined  $100,  Tho«e  fines 
were  paid*  I 

Substantially  all  of  Borrelli«s  voluminous  brief,  con- 
sisting of  more  than  150  pages,  is  directed  to  the  question 
whether  Borrelli's  confession  before  the  grand  jury  was  voluntary. 
It  was  admitted  by  Borrelli,  who  appeared  as  a  witness  in  his  own 
behalf,  that  he  assaulted  and  struck  i'i&ssell,   Mitchell  and 
Milich,  all  employed  by  the  Keeshin  Motor  Company,  but  he  denied 
that  Keeshin  Iiad  directed  him  to  do   so  and  claimed  that  his  testi- 
mony before  the  grand  jury  as  to  the  implication  of  Keeshin  was 
falsei  and  he  also  denied  that  any  conspiracy  existed  or  that 
there  was  any  connection  between  one  assault  and  another,  fhe 
theory  of  the  state,  supported  by  the  confession  before  the 
grand  jury  and  other  evidence,  was  that  these  employees  were 
the  cause  of  a  strike  which  arose  at  the  Keeshin  Company  loading 
depot  in  Chicago  and  that  Keeshin  gave  Borrelli  their  names> 
with  the  request  that  they  be  struck  or  beaten  by  Borrelli. 
Borrelli  did  not  testify  in  the  Gottlieb  case,  it  haviag  been 
agreed  between  counsel  that  the  testimony  given  in  the  previous 
case  should  be  considered  by  the  court  in  so  far  as  it  was 
relevant. 

Considering  first  the  question  of  the  admissibility  of 
the  confession,  Borrelli  contends  that  the  picture  which  might 
be  reconstructed  from  facts  and  circumstances  in  evidence  shows 
that  it  was  involuntarily  given,  and  his  counsel  advances  soiae 
40  different  propositions  to  support  the  contention  that  the 
confession  was  induced  by  the  expectation  of  a  promised  benefit 
to  Borrelli,  that  it  was  not  voluntarily  made  and  was  "testi- 
monially untrustworthy,"  There  is  no  claim  or  suggestion  that 
physical  violence  was  used  or  threatened  as  to  Borrslli, 

Borrelli's  counsel  treats  the  evidence  offered  as  to 
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the  aduilsslbility  of  the  confession  under  two  headings,  Th© 
first,  referred  to  as  the  first  "deal,"  discloses  the  following 
circumstances.  The  assaults  on  Keeshin's  employees  occurred 
late  in  November  1941.  Berrelli  was  arrested  on  the  afternoon 
of  Jamary  12,  I942  and,  together  with  MeNally,  was  taken  to 
the  state's  attorney's  office,  V^'hlle  standing  in  the  hall. 
Captain  Daniel  A,  Gilbert  ordered  Borrelli  locked  up;  McKally 
was  presumably  released.  Gilbert  testified  that  in  the  evening 
he  told  Borrelli  that  the  state  toew  all  about  his  movements, 
and  accused  him  of  beating  the  Keeshin  employees*  Borrelli 
stated  that  Gilbert  said  that  he  was  a  friend  of  Judge  Borrelli, 
Brace's  father,  and  wanted  to  help  defendant,-  that  he  was  keep- 
ing newspaper  men  away  in  order  to  avoid  publicity  which  would 
injure  Judge  Borrelli j  and  he  thereupon  proposed  that  if  Borrelli 
would  produce  a  couple  of  fellows  willing  to  take  a  $100  fine, 
Borrelli  could  go  home  and  the  case  would  be  closed;  that  Borrelli 
accepted  the  proposal,  and  still  later  in  the  evening  proceeded 
with  Lieutenant  lom  Kelly  and  another  officer  through  the  state's 

attorney's  office,  down  the  back  fire  escape  to  a  telephone, 
where  he  made  an  appointment  in  a  restaurant  with  Roche  aad 
LaBarbera  to  explain  the  "deal,"  The  latter  two  appeared  by 
appointment  and  conferred  v/ith  Borrelli,  while  Kelly  and  th® 
other  officer  had  dinner  in  another  part  ©f  the  restaurant. 
Subsequently  Borrelli  met  the  two  officers,  related  his  conversa- 
tion with  Roche  and  LaBarbera,  and  instead  of  letting  him  go, 
according  to  Gilbert's  purported  promise,  the  officer a  took  him 
back  to  the  state's  attorney's  office,  where  Gilbert  told  him 
that  the  "deal"  was  off  because  the  two  men  did  not  name  Keeshin, 
Borrelli  then  claimed  that  he  had  been  "double  crossed "  and  re- 
fused to  make  a  statement  thereafter  to  Thomas  J.  Courtney, 
state's  attorney,  or  -filbert  P,  Crowley,  his  assistant,  becauso 
they  would  not  make  him  a  prcsnise.  The  next  morning  he  was  re- 
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leased  on  bail  pending  disposition  of  a  writ  of  habeas  corpus. 

It  is  contended,  in  effect,  that  the  so-called  first 
"deal"  fell  through  because  Captain  Gilbert  failed  to  keep  his 
promise,  and  it  is  assumed  and  argued  tiiat  Borrelli  made   adMs- 
sions  to  Captain  Gilbert  at  the  tim«  the  so-called  first  "deal" 
was  made.  However,  defendant  testified  that  he  at  no  time  made 
any  admissions  or  confession  to  Gilbert j  that  when  taken  to 
Crowley*  s  office,  after  turning  in  Roche  and  LaBarbera,  he  laade 
no  admissions  to  Crowley  or  to  anyone  while  he  was  in  custody 
and  until  he  appeared  before  the  grand  jury.  It  is  undisputed 
that  Crowley  told  him:   "Borrelli,  I  can  make  you  no  promises 
of  any  kind  whatever.  All  I  can  ask  you  to  do  is  to  tell  th® 
truth."  Borrelli  admits  that  no  promises  were  made  to  him  by 
Courtney,  and  Judge  Borrelli,  his  father,  Mio  talked  to  Courtney, 
corroborates  that  statement.  It  should  be  added  that  Gilbert 
denied  any  so-called  first  "deal"  with  Borrelli.  Under  the  cir- 
cumstances we  think  the  transactions  herein  related  have  no 
bearing  whatever  on  the  question  of  the  admissibility  of 
Borrelli ts  testimony  before  the  grand  Juryj  and  that  they  are 
important  only  to  the  extent  that  Borrelli  stated  thereafter 
that  he  would  not  rely  on  anything  Gilbert  told  him  because, 
as  he  says,  he  was  "double  crossed," 

The  circumstances  attending  the  so-called  second  "deal," 
which  is  purported  to  have  resulted  in  Borrelli »s  testimony 
before  the  ^rand  Jury  pursuant  to  a  promise  of  immunity,  may 
be  summarized  as  follows.  After  Borrelli  had  given  bail  pending 
disposition  of  a  writ  of  habeas  corpus,  he  was  released  frem 
custody.  Two  days  later  Judge  Borrelli  was  called  before  the 
grand  jury  and  requested  by  the  jurors  and  the  prosecutor  to 
prevail  upon  his  son  to  testify  for  the  state,  and  the  judge 
asked  Gilbert  to  call  at  his  (Judge  Borrelli 's)  office  to  assist 
in  inducing  defendant  to  testify.  Gilbert  first  securedper- 
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mission  from  the  state »s  attorney  and  then  joined  a  ^^n^mtm* 
between  the  judge,  defendant  and  some  of  their  friends.  At 
that  conference  defendant  decided  to  go  before  the  grand  jury, 
and  appeared  there  as  a  witness  the  same  evening.  He  contends 
that  a  new  "deal"  was  made  at  the  foregoing  conference.  Much 
space  is  devoted  in  the  briefs  to  a  discussion  of  the  events 
that  occurred  in  Judge  Borrellits  office.  The  gravamen  of 
Borrellit-s  claim  is  that  Gilbert  told  him  in  this  conference 
that  he  would  not  be  indicted  or  charged  with  anything  if  hft 
would  go  before  the  grand  jury  and  implicate  Keeshln  by  testify- 
ing that  he  had  been  employed  by  Keeshin  to  hire  men  to  assist 
in  "slugging"  the  employees.  There  is  no  evidence  to  indicate 
that  preceding  this  conference  Borrelli  had  ever  told  Gilbert 
that  Keeshin  had  employed  him  for  any  such  purpose  or  that  he 
apprised  Gilbert  of  any  of  the  facts  with  respect  to  the 
"slugging/'  and  the  court  evidently  found  it  inconceivable  that 
Gilbert  would  attempt  to  suborn  perjury  in  the  presence  of  Judge 
Borrelli  and  other  witnesses,  Gilbert  and  one  other  witness, 
who  was  present  at  the  conference,  denied  that  any  such  sugges- 
tions had  been  made.  When  Judge  Borrelli  first  appeared  as  a 
witness  at  defendant's  trial,  he  testified  that  before  Gilbert 
appeared  in  his  office,  he  had  urged  his  son  to  testify  to  the 
truth  before  the  grand  jury,  and  stated  that  the  substance  of 
what  he  was  to  testify  to  before  the  grand  jury  was  not  discussed 
by  anyone  in  his  office ,  He  further  corroborated  Gilbert's  state- 
ment that  he  could  not  make  any  "deal,"  that  he  did  not  have  the 
authority  and  that  it  was  »up  to  the  State's  Attorney;"  but  that 
Gilbert  had  told  him  he  was  "sure  that  there  will  be  probation, 
but  ***  he  wouldn't  take  the  responsibility."  Judge  Borrelli 
further  testified  thet  he  told  his  son:  "I  want  you  to  take  my 
advice,  I  am  your  father,"  and  tiaat  defendant  became  reconciled 
to  the  judge's  advice  and  said  he  would  testify  before  the  graad 
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jury  and  tell  the  truth.  Judge  Borrelli  said  nothing  about 
Gilbertts  promise  that  no  charge  would  be  placed  against  de- 
fendant or  that  he  would  not  be  indicted,  but  he  testified 
later  that  Gilbert  had  assured  him  that  probation  would  b« 
recommended  and  that  he  comunicated  that  promise  to  his  son,. 

Defendant  states  that  after  leaving  his  father's  of flee, 
he  proceeded  to  the  grand  Jury  room  in  the  Criminal  Court  Build- 
ing with  his  father  and  waited  ten  minutes  before  appeariag 
,  before  the  grand  jury;  that  during  those  ten  minutes  he  talked 
to  Gilbert  and  was  assured  that  he  would  not  be  indicted, 
Gilbert  testified  that  he  was  not  present  about  the  grand  jury 
room  before  defendant  entered  it  and  did  not  talk  to  him  at  that 
time,  and  his  testimony  is  corroborated  by  Judge  Borrelli,  who 
,  stated  that  Gilbert  did  not  go  to  the  Criminal  Court  Building 
-  with  him  and  defendant,  that  he  and  Ms  son  went  directly  to 
the  grand  jury,  that  no  one  talked  to  Bruce,  and  that  Captain 
Gilbert  was  not  there.  Gilbert's  denial  that  he  was  present 
about  the  grand  jury  room  before  defendant  entered  is  further 
corroborated  by  Officers  Edward  Griffin,  Frank  West,  State's 
Attorney  Courtney  and  his  assistant  Crowley. 

It  is  Borrelli »s  contention  that  he  was  innocent  of  tin 
charges  of  conspiracy,  that  he  testified  falsely  before  the 
grand  jury  and  incriminated  himself  in  his  testimony  solely 
at  the  request  of  Gilbert,  who  had  purportedly  "double  crossed" 
iiim,  whom  he  could  not  trust  but  who  had  promised  him  lenieney 
if  he  would  implicate  Keeshin.  It  can  be  readily  understood 
that  the  trial  judge  was  unimpressed  with  this  paradoxical  exH 
planation.  If  Borrelli  was  innocent  of  conspiracy,  as  he  claims, 
it  is  difficult  to  understand  why  he  should  have  desired  to  secure 
a  promise  of  any  kind  and  t©  have  committed  perjury  and  involved 
himself  in  a  crime  with  others.  If  he  had  told  what  he  now  claims 
to  be  the  truth,  he  could  have  exonerated  himself  and  established 
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his  innocence  of  the  charge  of  conspiracy,  Borrelli  was  no  oteaie 
ger  to  court  procedure.  He  had  served  as  a  bailiff  in  his  father's 
court  and  was  aware  of  the  fact  that  both  Courtney  and  his  assis- 
tant Crowley  had  refused  to  promise  him  leniency,  and  that  Gilfee-t 
had  no  authority  to  override  them  in  making  any  proiaises.  Although 
defendant  denied  that  his  father  had  requested  him  to  go  to  th« 
grand  Jury  before  Captain  Gilbert  arrived  at  the  afternoon  confer- 
:  ence.  Judge  Borrelli  stated  that  after  his  owa  appearance  before 
the  grand  jury  and  before  Gilbert  arrived  at  his  chambers,  he  had 
talked  to  his  son  and  requested  hia  to  appear  before  the  grand  jtsry 
and  tell  the  truth.  Upon  the  record  presented,  we  have  reached  the 
conclusion  that  the  trial  judge,  passing  upon  all  the  evidence 
bearing  upon  the  confession,  properly  admitted  Borrelli »s  testi- 
mony before  the  grand  jury  as  having  been  voluntarily  given* 

The  procedure  prescribed  in  eases  of  this  kind  was  strictly 
followed.  The  state,  after  making  a  prima  facie  case  in  which  it 
was  denied  that  there  were  any  inducements.  Introduced  a  transcript 
of  Borrelli »s  testimony  given  before  the  grand  jury  incriminating 
him  and  others,  which  was  preceded  by  the  signing  of  an  isariunity 
waiver  and  Borrelli 's  statement  that  "I  know  that  I  don't  have  to 
testify  here  unless  I  do  so  volimtarily, "  Under  the  ruling  ia 
People  v^  Ardelee-n.  368  111,  274,  "The  burden  of  producing  evi- 
denee  then  shifts  to  the  defense  and  the  People  may  subsequently 
bring  ift  evidence  in  rebuttal,"  In  that  case  the  court  observed 
that  because  confessions  are  sometimes  extorted  by  brutal  means, 
if  the  defense  has  produced  credible  evidence  tending  to  show 
that  the  confession  was  the  result  of  coercion,  the  people  t© 
rebut,  mast  call  for  examination,  if  practicable,  all  persons 
having  authority  or  control  over  the  person  making  the  con- 
fession who  were  implicated  ia  procuring  it,  but  quoted  with 
approval  the  holding  in  People  v.  Ziderowskl^  325  111.  232,  that 
"•the  rule  requiring  a  showing  that  a  confession  is  voluntary 
before  it  is  competent  evidence  was  not  established  to  protect  a 
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gullty  person  against  his  truthful  confession,  but  is  designed 
to  guard  the  innocent  against  a  false  confession  made  under 
duress,  promise  of  reward  of  some  nature  or  other  inducement,"' 
and  went  on  to  say  that  -if  sufficient  facts  are  proved  showing 
that  a  statement  of  guilt  was  freely  made,  a  trial  court  may 
admit  it  in  evidence  although  there  mav  be  ^amm   evidence  of 
threats  or  promises, »  (emphasis  ours),  and  cited  People  v. 
Cosielia,  320  111,  79,  People  v.  Swj.q,  319  m.  359,  and 
I§£tlez_y..,_Peo£ie,  156  111.  234,  If  confessions  were  to  be 
excluded  upon  the  n.ere  sabmisslon  of  some  evidence  of  promised 
immunity  to  the  accused,  it  would  be  fairly  iinpossible  for  the 
prosecutor  to  ever  introduce  a  confession,  even  where  the  evi- 
dence, taken  as  a  whole,  clearly  indicated  tiiat  the  confession 
w^s  voluntarily  made. 

Defendant  takes  the  position  that  a  conspiracy  could  not 
have  been  proven  without  Borrelli's  testimony  before  the  grand 
Jury.  The  record  does  not  sustain  that  contention.  Whether  or 
not  the  confession  was  properly  admitted,  there  is  conclusive 
evidence  to  prove  the  conspiracies  charged  against  Borrelli, 
without  the  confession.   ;lth  Keeshin  acquitted,  as  the  trial 
judge  noted  in  his  opinion,  any  evidence  defendant  gave  before 
the  grand  jury  in  respect  to  Keeshin,  was  necessarily  disre- 
garded by  the  court,  and  all  that  remained  of  Borrelli's  con- 
fession was  his  testimony  relating  to  tb.e  various  assaults, 
which  were  conclusively  proven  by  other  witnesses  upon  the 
trial.   He  was,  therefore,  obviously  not  harmed  by  the  con- 
fession. The  facts  supporting  this  conclusion  may  be  sumaiarized 
as  follows.  The  state  proved  by  the  testimony  of  Wassell, 
Mitchell  and  Llilich,  all  of  whom  were  employees  of  Keeshin 
Motor  Express  Company  and  members  of  Union  Local  No.  70?,  that 
a  strike  was  in  progress  at  the  Keeshin  plant  on  November  24, 
194-1,  in  which  these  three  men  participated.  At  a  meeting  of 
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the  union  to  select  a  comlttee  on  that  date  to  confer  with  the 
management  of  the  Keeshin  Company,  John  Devlin,  one  of  Keeshln»s 
superintendents,  was  present  and  indicated  his  opposition  to  the 
strike.  AS  the  committee  was  being  selected,  Devlin  pointed  to 
John  MlUch  and  said,  "Come  here,  John,  you  have  been  doing  a 
lot  of  talking,  you  might  as  well  be  on  the  committee,"  indieating 
his  attitude  toward  Milich.  The  three  witnesses  then  disclosed 
that  the  comittee  conferred  with  the  union  steward,  Tom  Skeehan, 
and  Mr.  Gordy,  vice  president  of  the  Keeshin  Company,  and  ex- 
pressed their  request  for  time  and  a  half  for  overtime,  twenty 
cents'  increase  in  wages,  and  a  closed  shop.  Gordy  said  he  would 
take  the  matter  up  with  the  company,   ^t  the  same  tiiae  the  three 
employees  who  were  mesibers  of  the  committee  asked  Gordy  if  this 
conference  would  cost  them  their  Jobs.  On  leaving  the  meeting, 
as  they  passed  Devlin,  he  said,  "Now,  you  guys  are  going  to  get 
it."  Mitchell  testified  that  on  the  following  day  he  left  work 
at  2:30  P.M.  and  as  he  passed  through  the  gate  two  men  asked  his 
name  and  ordered  him  into  an  automobile.   Mle  sitting  in  the 
car  he  was  struck  20  ©r  30  times  by  Borrelli,  who  was  one  of  the 
two  men.  The  car  was  then  driven  about  a  block  and  a  half,  where 
he  was  ordered  out  and  told  by  Borrelli,  «Y«u  don't  work  here  any 
more,  don't  come  back  here."  Vihen  he  left  the  automobile  he  was 
bleeding  from  the  mouth,  his  left  eye  was  closing  up,  and  his 
left  ear  and  cheek  bone  were  severely  swollen. 

I  llich  testified  that  two  days  later,  as  he  arrived  at 
the  Keeshin  plant  at  3:00  A.M.,  a  car  flashed  its  lights  on  him 
as  he  approached  the  gate,  and  one  of  the  men  standing  by  said, 
"That  is  the  car  that  was  around  the  other  day  outside  of  the 
gate,"  He  thereupon  ran  inside,  into  the  basement,  obtained  his 
writing  board,  and  was  going  out  on  a  load  when  Devlin  said  t© 
him,  "Say,  John,  there  is  some  fellows  out  there  looking  for 
you."  Milich  then  told  Devlin  that  he  had  just  come  to  work 
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and  did  not  have  permission  to  go  out,  whereupon  Devlin 

replied,  "You  better  go  to  see  those  fellows,"  Mllich  then 

suggested,  "Maybe  I  ought  to  take  a  pipe  along  with  me,"  and 

Devlin  replied,  "You  better  not  if  you  know  .vhat  is  good  f©r 

you."  Following  Devlin's  orders,  he  went  out  and  there     i- 

\>H.  ■ 
noticed  a  group  of  men  about  a  car.  Borrelll,  who  was  one    V 

■\ 
of  them,  approached  Mlich,  asked  his  name,  and  said  he  wanted  ' 

to  talk  to  him.  As  they  were  walking  toward  the  gate  Borrelll 

struck  him  in  the  face  several  times  and  said,  "Now,  get  going, 

let  that  be  a  lesson  to  you,  and  don't  come  around  on  these 

premises  again,"  Milich  susta.ined  two  black  eyes,  his  lip  was 

cut,  his  igouth  was  swollen,  four  teeth  were  knocked  out  of  his 

plate  and  iiis  nose  continued  to  bleed  for  two  weeks  thereafter. 

iassell  testified  that  Devlin  had  manifested  a  dislikK 
IWfiiard  him  two  weeks  prior  to  the  strike  and  threatened  to  fir© 
him.  Although  he  was  not  a  member  of  the  committee  on  November 
24,  he  testified  that  two  or  three  days  later,  when  he  arrived 
at  the  Keeshin  plant  at  3:4-5  A,i:,I.,  someone  knocked  on  the  v;indow 
of  his  car  and  asked  his  name.  As  he  walked  toward  the  gate, 
someone  turned  him  around  and  knocked  him  down.  As  he  arose 
he  discovered  it  was  Borrelll  who  had  strick  him,  Borrelll 
then  said,  "All  right,  get  going,  and  forget  all  about  this, 
don't  say  nothing  to  nobody,  don't  ever  come  back  here  again," 

Borrelll  attempted  to  justify  these  trutal  assaults  by 
contending  that  when  he  approached  the  i.en  they  struck  at  him, 
and  in  self-defense  he  had  to  strike  back,  .sith  respect  to  the 
foregoing  evidence,  the  trial  judge  made  the  following  ©bserva- 
tlons  "The  State  proved  beyond  a  reasonable  doubt  that  these 
three  employees  were  slugged  and  beaten  by  the  defendant  as  a 
result  ©f  a  conspiracy  with  Roche,  LaBarbera  and  Devlin,  because 
of  their  agitations  and  disturbances.  Such  labor  terrorism  and 
violence  must  be  halted  if  we  are  to  maintain  an  orderly  society. 
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frjHj-  This  Court  does  not  i>ropose  to  comment  upon  all  the  re- 
critiinations,  but  it  emphatically  denounces  as  false  defend- 
ant's claim  that  Roche  and  LaBarbera  were  stooges  furnished  by 
him  at  the  instance  of  the  State.  Also,  defendant's  contention 
tliat  he  assaulted  the  prosecuting  witnesses  in  self-defense,  re- 
sulting from  his  investigation  of  their  criminal  records  ©r 
personal  envolvements,  is  preposterous  and  unworthy  of  belief, « 
There  can  be  no  reasonable  doubt  that  Borrelli's  assaults  on 
the  three  men  were  wanton  and  made  in  pursuance  of  a  precon- 
ceived plan.  Borrelli  admitted  on  cross-examination  that  he 
knew  a  strike  was  in  progress  and  that  he  was  acquainted  with 
Devlin.  He  also  stated  that  on  many  occasions  LaBarbera  and 
Roche  were  with  him.  Devlin  did  not  testify,  nor  did  Gordy, 
vice  president  of  the  Keeshin  Company,  \1hat  conclusion  could 
any  court  or  jury  fairly  or  honestly  draw  from  these  facts, 
except  that  Borrelli,  acting  in  consort  with  some  of  the  persons 
named  in  the  indictment,  struck  and  injured  Hilich,  Wassell  and 
Mitchell  in  pursuance  of  the  conspiracy  charged  in  the  indict- 
ment? Although  the  comEon  design  is  the  essence  of  the  clu<.rge 
of  conspiracy,  it  is  not  necessary  to  prove  that  the  alleged 
conspirators  came  together  and  actually  agreed,  in  terms,  to 
have  that  design  and  to  pursue  it  by  common  means.  If  it  is 
proved  that  tJiey  pursued  by  their  acts  the  same  object,  often 
by  the  same  means,  one  performing  one  part,  another  performing 
another  part  of  the  same,  so  as  to  complete  it  with  a  view  to 
the  attainment  of  that  object,  the  conclusion  will  be  justified 
that  they  were  engaged  in  a  conspiracy  to  effect  that  object. 
It  was  so  held  in  the  leading  case  of  Spies  v^  .|.he_£eo£le,  122 
111.  1,  and  consistently  followed  ever  since. 

In  support  of  indictment  No.  42-126,  the  state  produced 
the  following  evidence,  which  is  undisputed,  John  Gottliel)  was 
president  of  the  Pioneer  Motor  Service,  Inc.,  one  of  Keeshin's 
competitors,  with  whom  Keeshin  had  had  disputes,  by  his  own 
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admission.  On  the  evening  of  January  6,  I942,  Gottlieb  left 
Henrici's  Restaurant  in  the  company  of  his  wife  and  Mrs.  Leydon, 
and  was  driven  by  his  chauffeur,  John  Roe,  to  Ilrs.  I^ydon's  home 
at  49th  and  Dorchester  avenue,  where  she  left  the  ear.  Prom 
there  they  drove  to  Gottlieb »s  home  on  JOth  street,  "hen  the 
car  stopped  Gottlieb  and  his  wife  stepped  out,  and  as  he  was 
approaching  the  door  of  his  home  he  saw  four  men  get  out  of 
another  car  and  walk  toward  hlin.  One  of  the  men,  who  had  his 
hand  m  his  pocket,  said,  "I  want  to  talk  to  you."  Gottlieb 
told  ills  wife  to  go  Into  the  house,  and  when  he  looked  around, 
these  men  were  on  top  of  him  and  began  to  assault  him.  Two  of 
the  men  struck  him,  and  when  he  raised  his  arm  to  defend  himself, 
he  was  struck  on  the  jaw  by  Borrelli,  and  his  jaw  was  broken.  He 
reported  the  matter  to  Gilbert  at  the  state's  attorney's  ofrice 
and  later  that  evening  he  identified  Roche  and  LaBarbera  as 
iiaving  been  with  Borrelli  when  the  assault  occurred.  Gottlieb 
also  testified  that  he  saw  Borrelli  January  3  at  the  Sherman 
Hotel  talking  to  house  officer  Murphy.  He  had  never  had  any 
trouble  with  Borrelli,  Roche,  LaBarbera  or  Mclfally.  His  dispute 
with  Keeshin  grew  out  of  negotiations  fpr  a  contract  with  Union 
Wo.  710,  when  he  was  a  member  of  the  negotiating  coimaittee.  ;ee 
testified  that  in  the  heat  of  an  argument  with  Keeshin,  the 
latter  told  him  to  shut  up  and  not  to  speak  to  him,  and  that  "I 
will  take  care  of  you."  Roe  corroborated  Gottlieb's  testimony 
as  to  the  assault,  identified  ilcMally  as  one  of  the  assailants, 
and  stated  that  he  had  never  had  any  difficulty  \vith  Borrelli, 
Roche,  LaBarbera  ©r  Keeshin.  Daniel  Murphy,  a  house  officer 
of  the  Hotel  Sherman,  testified  that  he  had  a  conversation  with 
Borrelli  in  the  lobby  of  said  hotel  between  Christmas  and  Mew 
Year's  preceding  the  assault  on  Gottlieb,  in  which  Borrelli  asked 
him  to  point  out  Gottlieb,  and  he  states  that  when  Gottlieb 
appeared  later  he  pointed  him  out  to  Borrelli.  Defendant  did 
not  testify  in  this  case,  nor  did  he  offer  any  evidence  t©  rebut 
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that  aMucea  b,  the  state  as  to  ti»  assault,.  The  only  .„. 
aence  offered  «,  the  testi»o^  of  Keeshln.  who  stated  .„  cross. 
.»^tlo.  that  he  ha.  a  ais^te  with  Oottlleh  when  they  .et 
in  the  union  hall  while  a  strike  was  In  progress.  *  said  ,„ 
told  Gottlieb  that  he  thought  he  was  »falr  .n.  unethical,  and 
«a  not  wish  to  .pea.  to  hi.  In  the  future,  ihe  undisputed 
fact,  in  thl5  case  lead  undeniably  to  the  conclusion  that 
Oottlleb  was  assaulted  by  Borrelli  and  his  associates  in 
pursuance  of  a  plan.  «.  other  explanation  1.  offered  a^  no 
defense  to  the  brutal  ..slu^ang"  of  aottlieb  is  e,en  suggested. 

various  other  questions  are  raised,  but  «e  thinl.  they 
are  without  ».erlt.  The  record  indicates  that  defendant  «.s 
gl^n  a  fair  a,^  impartial  trial.  "Ihe  object  of  the  review 
or  ms^nu  Of  trial  courts  by  courts  of  appellate  ,„rlsdic 
tlon  is  not  t.  determine  whether  the  record  is  free  froa  error 
but  IS  to  ascerUin  whether  a  Just  conclusion  has  been  reached! 
founded  upon  competent  and  sufficient  evidence,  after  a  trial 

In  which  no  error  has  occurped  mh^^u  „i   t,^  ^ 

occurred  which  aught  be  prejudicial  to 

the  defendant.,  rights."  it,ms.^^_^io^   317  ni.  191.) 
In  our  opinion  It  w^d  be  a  travesty  on  Justice  to  aU„ 

defendant  a  new  trial  nnnr.  *■•«« 

M-iai  upon  tae  record  presented.  The  fact 

that  he  had  for  years  been  a  baiUff  i„  the  court  presided 
over  by  his  father,  and  an  officer  of  the  court,  serve,  only 
to  aggravate  the  seriousness  of  his  criminal  attacks.  Ih. 

judgment  of  the  GrlainBi  court  «h«,,i^  v 

-«j«i«»x  court  should  be  affirmed,  and  it  is 

so  ordered* 

•nJDOMBNT  AFFIRMED. 
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PEOPLE  OP  THE  SIATB  OP  ILLINOIS,        ) 

Defendant  in  Error,     )  ERROR  TO  CRIMI 

^*  )   COURT,  COOK  COv,«**» 

BRUCE  BORRELLI  (Impleaded),  O  In       .  i 

Plaintiff  in  Brrey.  O^  ^  x.A.   2H0 


(^ITlOWiL   OPINIOH  ON  PETITION  Vm  HBHEARIHG^-^ 

In  defendait's  petition  for  rehearing  his  counsel  says 
that  we  have  "totally  ignored  one  aspect  of  the  question  as  t© 
the  admissibility  ©f  defendant's  grand  jury  statement,  and 
have  refused  to  notice"  People  v.  Yine^r  295  111.  419,  which 
is  said  to  hold  that  when  a  confession  is  obtained  by  the 
prosecution  pursuant  t©  an  understanding  that  it  is  not  for 
use  against  the  confessor  but  is  part  of  an  arrangement  to 
prosecute  others  implicated  by  the  confession,  such  state- 
sent  upon  a  subsequent  prosecution  of  the  confessor  is  not 
voluntary  and  cannot  be  introduced  against  him.  The  Yinci 
case  does  not  help  defendant.  It  there  appears  that  after 
Maurice  Bnright,  a  labor  leader,  was  murdered  while  sitting 
at  the  wheel  of  his  automobile  in  front  of  his  residence  ia 
Chlcag©  as  the  result  of  shots  fired  by  some  unknown  person 
riding  in  a  curtained  automobile  driven  slowly  past  the 
Enright  car,  the  police  officers  operating  out  of  the  state's 
attori»y»s  office  arrested  Corrozzo,  Murphy  and  Gosmano  for 
Enright' s  murder.  In  Gosmano 's  room  the  police  found  a 
notebook  containing  the  telephone  number  of  the  Ehnery  Motor 
Livery  Company,  and  in  looking  over  the  list  ©f  chauffeurs, 
found  the  name  of  James  Vinci,  who  was  thereupon  arrested 
about  6:30  t'yednesday  evening,  February  11,  I920.  Ho  warrant 
had  been  issued  for  his  arrest,  and  he  had  not  been  taken 
before  a  magistrate  for  examination.  No  one  was  permitted 
to  communicate  with  him  except  by  permission  of  the  state's 
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attorney's  office,  and  hB  was  purposely  conflnea  in  different 
outlj^ng  police  stations  so  tlaat  he  ooaia  not  get  in  tonsil 
with  any  of  his  friends.  After  alraost  contlnaous  interrogation 
over  a  period  of  three  days  and  four  nights,  Vinci  asleep  tlw 
state's  attorney  what  he  was  going  to  do  for  him,  aad  the  state's 
attorney  replied  that  if  he  testified  on  behalf  of  the  people  at 
the  prosecution  of  Warphy,   Corrozzo  and  Cosaiano,  he  would  ea» 
dearor  to  procure  his  freedom.  Thereafter  Vinci  testified  before 
the  grand  ^ury  and  the  suspects  were  iMiettd  tm  Inright's 
aairder.  Shortly  before  their  trial  Vinci  repidiated  his  eoft* 
fesslon  and  refused  to  testify.  He  was  then  tried  and  con- 
victed for  the  murder  of  Enright  and  sentenced  to  serve  foortecoi 
years'  iaprisonoient  in  the  penitentiary,  Thfi   judpg^nt  was  re- 
versed by  the  Supreme  court  on  the  ground  that  the  confessiem 
upon  which  he  was  convicted  was  involuntary  and  therefore  in»- 
adBissihle.  It  w&s   claiasd  by  Vinei  that  he  had  been  kicked, 
beaten  and  otherwise  mistreated  in  the  course  of  his  e:^imination 
while  in  the  custody  of  the  police,  and  threatened  with  violence 
of  various  Minis,  Siihstantlally  all  these  statements  were  denied 
by  the  offieers,  ma  it  appeai^s  that  neither  the  trial  court  nor 
the  Jury  believed  these  charges.  In  the  course  of  its  opinion 
the  Supreme  court  indicated  that  it  did  not  believe  that  soKjt 
pJa^sioal  foroe  was  used  nor  that  direct  threats  er  yaraaiis«« 
were  made,  but  said:  "fhere  can  be  zte  doubt  at  all  that  the 
repeated  questioning  by  these  ofricers,  lilce  the  constant 
dropping  of  water  on  a  rock,  finally  wore  through  Vinei  *8 
n»ntal  resolution  of  silence.  Admittedly  his  refusal  at 
first  to  answer  ix»sriminating  questions  gave  evideaee  of  a 
desixe  to  salm  no  statemctnt,  K^   examination  was  persisted 
in  by  turns  until  plaintiff  in  error  finally  yielded  to  the 
importunities  of  his  questioners  and  gave  answers  which  they 
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sought.  It  seems  clear  to  us  that  the  accused  became  con- 
vinced that  he  was  bound  to  make  a  statement  to  secm-e  relief 
from  the  continuous  questioning  of  th©se  having  him  in  charge, 
and  under  the  circumstances  we  do  not  see  how  a  confessioa 
thus  obtained  can  be  said  to  be  voluntary," 

The  circTMstances  of  the  case  at  bar  are  net  in  the 
remotest  respect  comparable  to  the  facts  in  the  Vinci  ease. 
Borrelll  makesno  claim  that  he  was  mistreated.  When  he 
appeared  before  the   grand  jury  and  for  some  time  prior  there^ 
to,  he  was  not  la  custody,  but  was  constantly  advised  Ity  and 
under  the  protecUon  of  his  father,  who  persuaded  him  to  go 
before  the  grand  jury  and  tell  the  truth.  Judge  Borrelll 
testified  that  he  took  his  son  to  the  grand  jury,  "that  nofeody 
talked  to  him,  he  went  straight  in,"  that  his  son  said  "he 
would  take  my  advice  on  it  and  tesUfy  and  tell  the  truth," 
No  other  eonelusion  can  fairly  be  drawn  from  the  facts  of 
record  than  that  defendant  made  the  confession  because  his 
father  induced  him  to  do  so.  His  father,  upon  whose  adviee 
defendant  relied,  admittedly  received  no  promise  of  any  kind 
fPoa  either  State's  Attorney  Courtney  or  his  assistant  Crowley, 
Judge  Borrelll  testified  in  substance  that  when  he  talked  t© 
Courtney  about  his  son,  before  defendant  made  his  stateaest  to 
the  grand  jury,  Courtney  did  not  give  him  any  promise  whats©« 
ever.  Courtney  testified  that  he  told  Judge  Borrelll t  »♦*«* 
after  all,  your  son  is  a  hoodlum^  he  got  himself  into  this  and 
we  want  him  to  tell  the  truth,  nobody  else  got  him  into  it,  he 
got  himself  into  it  and  even  though  you  are  his  father,  never- 
theless your  son  is  a  hoodlum."  Courtney's  statement  was  not 
denied.  The  logical  sequence  of  defendant* s  argument  is  that 
Judge  Borrelll,  because  of  an  alleged  promise  made  to  him  by 
Gilbert,  was  willing  to  have  his  son  go  before  the  graad  Jury 
aaa  testify  falsely.  That  argiiment  is  an  unwarranted  reflection 
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on  Judge  Borrelli. 

Defendant  relies  upon  the  Vinci  case  as  holding  that 
T^hen  a  confession  is  obtained  by  the  prosecution  pursuant  t© 
an  understanding  that  it  is  not  for  use  against  the  oonfesser 
but  is  part  ©f  an  arrangement  to  prosecute  others  implicated  l»y 
the  confession,  such  statement  upon  a  subsequent  prosecution  of 
the  confessor  is  not  voluntary  and  cannot  be  introduced  against 
him.  We  do  not  understand  that  decision  as  holding  that  Vinci »s 
confession  was  inadmissiblo  because  it  was  obtained  pursuant  to 
any  such  understanding.  In  the  forepart  of  its  opinion  the 
Suprea©  court  held  that  the  confession  was  clearly  inadmissible 
feoeattse  it  was  obtained  under  circumstances  which  "finally  woro 
through  Vinci's  mental  resolution  of  silence"  and  therefore  a&t 
voluntary,  loward  the  end  of  the  opinion  the  court  says  that 
"it  was  not  their  idea  that  plaintiff  in  error  had  any  reason 
for  killing  Enright  or  that  he  had  anything  to  do  with  the  laying 
of  the  murder  plot"  and  that  "Evidently  the  object  ©f  interro- 
gating plaintiff  in  error  was  not  to  secure  from  hljai  a  voluntary 
confession  with  a  view  to  prosecuting  him,  feut  the  object  was 
to  secure  from  him  a  statement  for  the  purpose  of  making  him  a 
witness  for  the  prosecution,"  and  the  court  concludes  that 
"Without  the  confession  of  plaintiff  in  error  there  is  not  a 
scintilla  of  evidence  identifying  the  murderers  of  Enright* 
If  there  was  other  evideneo  in  the  record  showing  the  guilt  of 
plaintiff  ia  error  the  admission  of  this  confession  would  not 
necessarily  require  the  reversal  of  the  judgment.  Holding,  as 
we  do,  that  the  confession  was  not  admissible  there  is  no  evi«» 
denee  to  sustain  the  judgment,  and  it  is  therefore  reversed,* 
In  other  words,  when  tho  Supreme  court  said  that  the  object 
of  interrogating  defendant  was  to  secure  from  him  a  statement 
for  the  purpose  of  making  him  a  witness  for  the  prosecution, 
they  had  already  emphatically  held  that  the  confession  was  not 
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voluntarily  made. 

In  his  petition  for  rehearing  defendant  emphasizes  the 
fact  tliat  Eeeshin  was  acquitted  upon  his  trial.  The  indictments 
charge  that  Roche,  LaBarbera,  Borrelli,  Keeshin,  Devlin  and 
unknown  persons  conspired  to  injure  Milich,  Wassell,  Mitchell 
and  Mallzzio,  ss  well  as  Gottlieb  and  John  Ralph  Eoe,  It  was 
not  necessary  to  preve  all  of  the  defendants  charged  in  the 
complaints  guilty.  In  a  conspiracy  charge,  all  aay  he  found 
guilty,  or  some  found  guilty  and  others  acquitted.  The  state 
would  have  the  right  to  prove  the  acts  «f  a  conspirator  dom 
In  pursuance  of  the  conspiracy  charged,  evea  though  he  were 
not  named  in  the  indlctaent,  and  the  fact  that  Keeshin  was 
acquitted  upon  his  trial  would  not  make  Incompetent  up©n 
the  trial  ©f  Borrelli  evidence  tending  to  show  Keeshin* s 
connection  with  the  alleged  conspiracy. 

The  principal  other  contenti©u  made  in  the  petition 
t9T   rehearing  is  that  without  the  confession  tiie  evid«a#e 
at  most  shows  only  that  Borrelli  coimnitted  certain  assaults^ 
hut  that  it  fails  to  show  him  guilty  of  the  conspiracy  charged. 
The  indictments  charge  a  oouspiraey  between  Borrelli  and  others 
to  eomait  the  assaults,  and  as  indicated  in  ©ur  ©rigiaal 
opinion^  the  evidence  proves  that  ciiarge  beyond  a  reasenable 
doubt,  M   other  reasonable  conclusion  could  fairly  be  drawn 
from  tfee  evidence  than  that  Borrelli «s  assaults  were  eommlttea 
in  pursiuanee  of  the  conspiracy  charged, 

For  the  reasons  indicated,  we  adhere  to  our  opinion 
heretofore  filed.  The  petition  for  rehearing  is  therefore 
denied, 
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'  ,_^   MR,  JUSTICE  KILEI  DHLIVSRED  THE  OPINION  OF  THE  COURT* 
This  Is  an  action  by  the  Insured  on  a  hospital  expense 
policy.  Judgment,  after  trial  without  a  jury  was  for  defendant  and 
plaintiff  appeals. 

In  her  application  for  the  policy,  plaintiff  stated  that 
she  was  sound  and  healthy,  had  not  had  fnedical  or  surgical  advice 
or  departure  from  good  health  within  the  previous  7  years  and  Ifed 
never  been  advised  to  have  a  surgical  operation.  The  policy  issued 
March  29,  1940  and  all  premiums  due  were  paid.  On  August  18,  1941 
an  appendectony  was  performed  upon  her  in  the  Augustana  Hospital  in 
Chicago  by  Dr,  Percy.  She  sued  the  Insurance  Company  for  -197  expenses 
in  connection  with  her  hospitalization.   Defendant's  position  is 
that  plaintiff  was  barred  from  recovery  by  reason  of  her  agreement  in 
the  application  that  she  should  be  barred  in  the  event  of  false 
representations  material  to  the  risk  or  made  with  the  intention  to 
deceive.  In  its  answer  defendant  averred  that  for  S  years  before  the 
operation,  plaintiff  had  suffered  from  appendleitis  and  a  female 
disorder  which  necessitated  the  operation*  fhie  was  denied  in  reply. 

At  the  trial  plaintiff  gave  her  name  and  address,  intr©- 
aiMCd  the  policy,  the  acknowledgment  by  defendant  of  her  claim,  and 
the  hospital  bills.  At  this  point  defendant  adjnitted  the  establishment 
0^  a  ££iEa  i3SlS,  case.  On  cross  examination  plaintiff  identified  the 
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claim,  part  of  which,  signed  by  her,  indicated  that  the  first  symptoms 
of  the  appendicitis  appeared  July  15,  1941  and  that  she  was  first 
attended  by  Dr.  Percy  August  15,  1941,  the  date  of  her  admission 
to  the  hospital,  and  that  she.  had  had  no  previous  medical  attention} 
and  another  part  signed  by  Dr.  Percy  that  he  first  attended  plaintiff 
on  June  14,  1940,  that  her  appendicitis  was  chronic,  thst  the  sickness 
began  August  14,  1941  and  that  she  had  no  constitutional  disease, 
physical  defects  or  deformities.  She  also  identified  a  letter  written 
by  Dr.  Percy  October  llj  1941,  stating  that  he  first  saw  her  June  14, 
1940,  when  he  atvlsed  an  appendectomy  and  had  not  seen  her  again 
until  1941,  and  had  written  the  letter  at  her  reauest.  She  said  she 
did  not  remember  telling  the  interne  her  medical  history,  when 
admitted  to  the  Hospital;  that  she  did  not  remember  felling  him  that 
8  years  before  e  doctor  had  advised  an  appendectomy}  that  she  might 
have  said  that,  but  that  it  was  not  true  and  she  had  not  talked  to 
a  doctor  at  that  time;  thet  she  had  not  been  suffering  from  chronic 
appendicitis  for  a  period  of  8  years  prior  to  the  time  of  this 
application;  that  she  did  not  remember  telling  her  whole  orior  medical 
history  at  the  Augustana  Hospital,  but  was  asked  a  lot  of  questions  by 
the  interne  and  vas   so  sick  she  did  not  remember  anything.  She  testified 
on  redirect  examination  that  in  June  1940,  she  had  seen  Dr.  Percy,  but 
was  not  told  to  have  an  appendeotomy|  that  she  had  severe  abdominal 
pains  since  she  commenced  having  menstrual  periods;  that  in  June  1940 
she  saw  Dr.  Percy,  but  not  about  the  appendicitis,  but  about  the  stomach 
pains,  and  that  he  then  advised  her  to  have  an  appendectomy.  It  Is 
apparent  that  this  contradiction  does  not  refer  to  surgical  advice 
prior  to  the  application.  On  redirect  she  further  said  she  had  not 
seen  a  doctor  In  10  years;  had  not  lost  work  on  account  of  the  recurring 
stomach  pains;  that  at  the  time  she  signed  the  apolication  no  doctor 
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had  told  her  she  had  appendicitis  and  had  never  seen  a  doctor  about 
that  prior  to  June  1940  and  that  when  she  signed  the  application 
Maroh  18,  1940,  she  believed  her  health  was  normal  and  that  the  pains 
were  natural.  On  recross  examination  she  repeated  her  testimony 
relating  to  the  medical  history  given  the  interne* 

The  only  defense  witness,  was  a  librarian  at  the  Augustana 
Hospital,  custodian  of  the  records.  She  identified  two  exhibits, 
each  containing-  several  sheets  and  written  by  various  clerks,  nursss, 
internes  and  doctors.  These  exhibits  are  not  in  evidence.  The 
witness  read  from  a  sheet  written  by  Dr.  vJas,  an  interne,  and  also 
from  a  sheet  written  by  the  adjnlsslon  clerk.  The  latter  referred  to 
plaintiff's  medical  history  and  indicated  she  had  informed  the 
clerk  that  she  was  advised  8  years  before  to  have  her  appendix  removed 
and  f or  f oup  years  prior  to  her  admission  had  had  abdominal  pain  every 
three  or  four  months.  There  were  further  readings  from  sheets 
referring  to  her  dally  condition  and  to  the  operation,  but  the  record 
does  not  show  who  prepared  the  sheets  or  made  the  entries.  In 
rebuttal  plaintiff  testified  ths.t  she  had  no  remembrance  of  telling 
what  appeared  in  the  record  of  her  history  and  repeated  her  dental 
of  the  faots* 

At  the  conclusion  of  the  evidence  the  trial  court  said 
plaintiff  had  not  established  her  ease  by  a  preponderance  of  the  evidence^ 

The  trial  court  committed  error  in  permitting  the  reading 
from  the  records  made  by  Dr.  Was  and  the  admission  clerk,  sine« 
there  was  no  showing  they  were  not  available  as  witnesses.  Branch 
v»  Ji2«lll>  300  111,  App,   472,  It  is  true  that  other  records  wer» 
written  by  doctors  whose  absence  was  accounted  for,  but,  so  far  &s 
the  transcript  of  testimony  shows,  no  readings  were  made  from  those 
records. 
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The  defendant  had  the  burden  of  establishing  its  affirmative 
defense  that  plaintiff  had  chronic  appendicitis  for  several  years  prior 
to  the  application  and  had  been  advised  to  undergo  an  appendectomy. 
The   letter  written  by  Dr.  Percy  is  not  helpful  for  it  refers  to 
oeeaslons  following  the  application.  That  part  of  the  claim  prepared 
by  him,  however,  states  that  her  condition  of  apoendicltla  was  chronic 
until  her  hospitalization.  This  is  evidence  which  tends  to  prove 
part  of  the  afflrfflatlve  defense.  Since  the  medical  records  should 
not  have  been  admitted,  there  was  no  competent  evidence  before  the 
court  that  anj   doctor  prior  to  the  application  had  advised  her  to 
undergo  an  appendeotoay.  We  find  Dr.  Percy* s  statement  in  the  claim 
standing  against  the  repeated  denials  of  plaintiff.  It  is  apparent 
from  plaintiff's  testiraony,  that  she  merely  brought  the  form  of  claiiii 
to  Dr,  Percy  and  did  not  discuss  it  with  him,  that  his  statement  that 
her  disease  was  chronic  was  his  own  opinion.  Dr.  Percy  did  not  testify 
and  there  was  no  explanation  of  the  ambiguity  in  his  statements  in  the. 
claim  that  her  sickness  was  chronic,  and  that  it  began  August  14,  1941, 

Under  these  circumstances  we  believe  the  Judgment  is 
against  the  manifetft  weight  of  the  evidence  and  it  is,  therefore, 
reversed  and  the  cause  is  remanded  for  a  new  trial), 

JUDGMUJT  REVERSED  AND  CAUSE  RSMAK0ED. 
HEBffiL,  P.J,  AND  BURKi:,  J,  CONCUR^ 
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JUSTICE  KILEY  DELIVERED  THE  OPINION  OF  THE  OOURT. 

This  Is  an  aetlon  upon  an  assigned  account  with  Judgment 
for  olalntiff  in  aaoimt  of  11,134,75,  in  which  the  court  after 
considering  the  pleadings,  plaintiff*©  motion  for  eumraary  judgment, 
affidavits  and  counter  affidavits  sua  evidence,  found  that  plain- 
tiff was  entitled  to  a  summary  judgment  and  had  maintained  the 

^^g^^s  ^y  proper  and  sufficient  evidence.  Defendant  appeals. 

Plaintiff  sues  as  purchaser  of  the  account  at  en  auction 
under  a  Wisconsin  court  order  winding  up  the  receivership  of  the 
Moloch  Foundry  A  Machine  Company,  Davis,  doing  business  as 
American  Casting  Service,  assigned  the  account  amounting  to  $979.64 
to  Roloff,  receiver  for  Moloch,  It  represented  merchandise  made  by 
Moloch  and  sold  by  Davis  to  defendant.  The  answer  avers  that  the 
asslgnmwit  was  merely  to  secure  Davis*  American  Casting  Service 
account  with  Molochj  that  Davis  later  paid  the  main  account  ia 
full,  after  which  defendant  paid  him  its  account  after  making  certain 
deductions,  to  which  the  assignment  was  aubjeetj  and  that  the 
receiver  had  no  right  in  the  account  thereafter  and  that  plaintiff 
acquired  no  right  at  the  auction.  A  later  defense  denied  the  sale 
of  the  account.  There  was  no  reply. 

Plaintiff  moved  for  summary  judgment  and,  from  the  affi- 
davits, counter  affidavits  and  exhibits^  it  appears  thfit  DaVls 
assigned  the  account  unconditionally,  advising  Moloch  that  he  was 
sending  a  copy  of  the  assignment  to  defendant,  instructing  it  to 
pay  the  account  direct  to  Moloch  but  not  mentioning  deductions; 
that  he  wMte  the  defendant  of  the  assignment,  giving  it  the 
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Instruction  and  informing  it  that  it  had  the  right  to  make  deductions 

for  faulty  quality  and  workmanship;  that  the  assignment  to  Moloch  is 

dated  January  31,  1938,  while  the  letter  to  defendant,  "  *  *  *  we  have 

this  date  assigned  ♦  *  •"  is  dated  January  28,  1938;  that  May  19, 

1938,  Holoff  wrote  Davis  that  Moloch  was  not  crediting  Davia*  jftmerican 

Casting  account  with  the  full  amount  of  defendant's  assigned  account, 

but  only  with  what  was  collected  and  that  the  assignment  was  simply  a 

protection  for  the  Company;  and  that  enclosed  in  the  last  letter  was 

a  copy  of  a  letter  which  Roloff  wrote  defendant  confirming  an  earlier 

conversation  that  the  assignment  could  not  be  withdrawn  and  that 

defendant  woiad  toe  held  responsible  if  it  paid  its  account  with  0avis 

without  written  notice  from  Holoff*  Finally,  as  an  exhibit  to 

defendant's  counter  affidavit,  is  a  list  of  Moloch's  accounts  receivable 

sold  at  the  Auction,  which  includes  the  American  Casting  account,  but 

not  the  account  sued  on  here»  This  exhibit  suggests  the  inferences, 

that  sinee  the  account  of  defendant  wss  not  listed,  the  assignment  was 

not  unconditional,  but  given  only  to  secure  the  American  Casting 

account,  though  there  is  an  affidavit  of  Holoff  that  the  assignment 

and 
was  not  mere  securityjythat  if  R^vis  paid  his  account  in  full  with 

Moloch  in  June  1938,  the  list  of  accounts  made  the  following  November 

would  hardly  contain,  as  it  does,  that  account*  Plaintiff  says  here 

that  even  if  the  account  was  but  security,  still  in  buying  the  main 

account  he  bought  the  underlying  security  and  is  in  no  worse  position. 

There  is  still  the  question,  however,  whether  the  main  account  had 

been  paid  by  flavis*  It  is  plain  that  triable  issues  of  fact  were 

presented  by  the  affidavits* 

The  finding  that  plaintiff  was  entitled  to  summary  Judgment 

was  inconsistent  with  the  finding  that  he  maintained  the  issues 

by  proper  and  sufficient  evidence.  There  was  no  trial  of  the  issues. 
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It  Is  ti*ue  that  the  testimony  of  DevIs  was  heard  and  some 
Inconseouential  testimony  of  defendant's  oreeident.  While  the 
exhibits  were  before  the  court  in  the  summary  judgment  proceeding, 
they  were  not  introduced  as  evidence  on  a.  trial  of  the  issues,  nor 
were  any  witnesses  presented  by  plaintiff.  Plaintiff  was  not 
entitled  to  a  suoiraary  Judgment  and  there  %ras  no  trial  of  the  issues* 

The  Judgment  is  reversed  and  the  cause  remajided  for  a 
trial  on  the  issues  of  fact* 

JUDGMINT  REVERSED  MD   CAUSE  HEMANDED. 

HEBEL,  P.J,  AND  BURKS,  J.  CONOUR* 
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JAMES  JIRKOVSKY,  JR.,  a  minor,  by  /) 
James  Jirkovsky,  Sr,,  hia  father  X  ) 
and  next  friend,  /'  ) 


APPti:,AL  PROM 

SUPEHIOR  0( 
COOK/ 


JUNICE  ELPMAN  and  BEHNAJ©  J,  ELPMAK,  ) 


) 


/ 


'i!^pellants»    ) 
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MR,  PRESIDING  JUSJ^CE  REBEL  DELIVSRED  THE  OPINION  OF  THE  COURT* 

Thia  is  an  appeal  from  a  Judgment  of  the  Superior  Court 
of  Cook  County  In  the  sum  of  ^2600  entered  on  verdicts  of  the  Jury 
against  both  of  the  defendants.  Motions  for  directed  verdicts  as 
to  each  defendant  were  made  at  the  oloae  of  the  plaintiff's  evidence 
and  again  at  the  close  of  all  the  evidence.  In  each  case  the  ruling 
was  reserved  but  later  the  motions  were  overruled*  After  verdicts, 
motions  were  made  on  behalf  of  each  defendant  separately  for  Judgments 
non  obstante  or  in  the  ilternative  for  new  trials.  Before  these 
motions  were  passed  on,  and  by  leave  of  court,  the  motions  for  new 
trials  were  withdrawn.  The  case  thus  stands  on  the  motions  for 
Judgments  ngn  obstante  as  to  each  defendant  and  no  question  as  to  the 
weight  of  the  evidence  nor  as  to  any  question  of  fact  is  presented^ 
Defendants*  position  is  that  each  Judgment  should  either  be  affinned 
or  reversed  without  remandment,  as  a  matter  of  law. 

It  is  apparent  and  is  reoognisted  by  the  defendants  that  in 
taking  this  position  they  are  in  effect  demurring  to  the  evidence  and 
that  if  there  is  any  evidence  which,  with  its  intendments  most  favor- 
able to  the  plaintiff,  tends  to  prove  the  essential  elements  of  his 


:     ft  id     ,.T.G     ^  '^ 


\ 


-^\  i      ' 


V 


Liirrj     .  :  Bna  ;•■■    '■■:.      '-'":-■  UX. 


.♦"v 


♦  - 

^ii/t  ori:f   to  B^oi.O'xsv  nc  L^itJiie  GO04.    10  cx-a   3x.J   nl  \;.'iUJt.>    ^oc-    lo 

V  f»©Jo9'ii,r>  10^  efioiJoH     .9;rn«fin9l9l&  sri*  to  ri.toc/  tetUsga 

•onsrfu-^    . 'i'>iJniB.rr;  r-rff   'io  fnolD  pxH    ?g  etsni  stew  ^ciribeiQleb  do&9   oi 

ven  lol  snoiJom  axlJ    ^i'woo  'lo  avssl   v^  ^^^^   tt?-  iJ'Sjj^'    "'•••"  sncUca 

,i;9ia:)^£'iq  Si   .0-,,    lu  ..vi...^i.^  IHiK   cJ   a^  ton  fi0^^^^v^  «r!:t  -vn  ^rfeio-r 

,vpX  !to  leJJ^ffl  I  namn  ^vodit^-r  Bests vai  io 

baa  eoneBivo  Qfi;r   oJ  •^ni'x'ii.x-^i)  Uestl?   ax  y  ;■    ^.v^^j    u.ioi..'...    aifiJ  gnMaJ 


klHL 


2 

case  the  issues  were  properly  for  the  jury;  and  if,  on  the  other  hand, 
the  evidence,  with  all  legitimate  inferences  that  may  legally  and 
Justifiably  be  dravn  therefrom,  does  not  tend  to  show  due  care  on 
the  part  of  the  plaintiff,  then  the  Judgment  should  be  reversed. 

Only  such  f&ett  are  stated  as  are  shown  by  the  plaintiff's 
own  testimony  and  thos*  things  not  controverted  in  the  record* 

It  appears  from  the  statements  as.  we  have  them  before  us 
that  in  June  of  1940  the  appellant  Bernard  J,  Clfman  owned  a  LaSalle 
sedan  which  the  police  report  in  evidence  shove  to  have  been  without 
maohanical  defect  immediately  affter  the  accident  in  question.  On  the 
evening  of  June  17th  this  car  was  being  driven  by  Mr,  Elfraan's 
eighteen  year  old  daughter,  the  defendant  Junice  Sifman,  in  a  northerly 
direction  on  Pulaski  Hoad  near  its  intersection  with  Alnslie  Street* 
On  the  left,  or  west  side  of  Pulsski  Itead  was  a  large  double  garage 
at  4910  North  Pulasl^i  Road,  operated  by  Charles  Stelzer,  where  the 
oar  was  kept  in  storagei, 

On  the  evening  in  question  Miss  ^^Itm&n,   with  the  consent 
of  her  father,  took  this  oar  out  to  attend  a  baseball  game  and  to 
take  two  of  her  girl  friends  out  for  an  ice  cream  soda,  and  it  wai 
while  she  was  returning  the  oar  to  the  garage  that  the  accident  in 
question  occurred, 

fhe  plaintiff  testified  that  on  the  night  in  Question  he 
was  riding  his  motorcycle  and  stopped  at  a  filling  station  on  the 
southwest  corner  of  Pulaski  and  Ainslle,  which  was  about  a  block  and 
a  half  south  of  the  place  where  he  worked,  and  that  he  stooped  at  the 
station  to  get  some  gas  and  oil;  that  he  intended  to  go  home^  get 
cleaned  up  and  go  out  for  the  evening;  that  he  had  owned  many  motors 
eyolea  and  had  been  driving  them  for  seven  or  eight  years;  that 
PCLaskl  Hoad  is  about  50  feet  wide,  is  paved,  and  has  street  car 
tracks  on  it.  He  testified  he  was  driving  about  12  or  14  miles  pep 
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hour  In  second  speed  and  was  riding  a  foot  or  two  off  the  street  oar 
traeke  on  the  cement  pavement;  that  the  Kifman  oar  and  one  or  two 
other  cars  were  also  going  north  and  that  he  was  about  20  feet  back 
of  the  Hfman  car^  which  was  straddling  the  east  rail;  that  there 
was  at  least  one  car  parked  on  the  east  curbstone  and  that  on  the 
west  side  of  the  street  there  were  buildings,  one  of  which  was  Stelzer^is 
garage;  that  he  knew  the  place  well  and  for  a  good  many  years  had 
lived  across  the  street  from  it;  that  he  was  only  going  a  few  feet 
farther  and  turn  into  a  driveway  on  the  east  side  of  the  street;  that 
the  ElfBi&n  car  straddled  the  east  rail  for  a  while  and  then  swung 
over  to  the  right  to  make  a  beck  turn  into  the  garage;  when  it.  turned 
it  went  to  the  right  and  off  the  tracks  and  laade  a  sudden  stop. 

The  witness  further  testified  that  he  was  about  20  feet 
from  the  oar  when  it  stopped;  that  he  was  looking  straight  ahead  and 
saw  no  sign  or  signal;  ^aa  the  oar  stopped  its  front  wheele  were  maybe 
a  foot  or  two  from  the  east  rail  of  the  northbound  street  oar  track 
and  the  back  wheels  about  two  or  two  and  one-half  feet  from  the  car 
line;  that  he  was  then  about  two  feet  from  the  street  ear  track;  that 
he  saw  a  oar  or  two  coming  south  oretty  fast  so  he  swung  to  the  right 
to  go  through  a  little  space  which  wasn't  big  enough  and  the  left  side 
of  his  motorcycle  struck  the  right  rear  btimper  and  fender  of  the  Eifsnan 
oar,  crushing  his  leg*  He  said  the  JSlfman  car  was  stopped  at  a  spot 
where  there  was  a  car  parked  on  the  east  side  of  the  street  and  there 
was  about  20  inches  between  them}  that  his  motorcycle  was  a  yard  across 
smd  he  eouldn^t  get  through|>  that  when  he  saw  the  oar  stopping  he 
applied  the  brake;  ths.t  he  was  then  going  12  or  14  miles  an  hour;  that 
he  had  Just  cleaned  up  his  brakes  that  same  night,  that  they  were 
pretty  good  and  had  new  linings;  that  he  did  not  see  the  driver  of 
the  Laialle  oar  do  anything.  He  said,  "I  was  looking  straight  ahead, 
but  I  wasn*t  trying  to  see  who  was  in  the  car  *  *  <►*  I  noticed  there 
was  a  car  or  two  coming  south  and  that  she  swung  over  and  1  dldnU 
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hare  a  chance,  I  couldnU  make  it".  The  plaintiff  gave  a  long 
account  of  hie  injuries,  operations,  earnings,  etc.,  which  are  not 
material  here,  because  the  amount  of  the  verdict  le  not  questioned. 
On  cross-examination  plaintiff* s  testimony  was  substan- 
tially the  same  except  that  he  elaborated  his  experience  as  a  motor- 
cycle driver  and  stated  that  he  had  driven  a  motorcycle  at  117  miles 
an  hour  on  a  race  track.  His  testimony  was  that  the  Sifman  ear  was 
travelling  at  about  the  same  rate  of  speed  as  his  motorcycle,  i,e,, 
twelve  to  fourteen  miles  per  hour;  that  he  followed  it  at  about  20 
feet  distance  for  a  little  oyer  200  feet  from  the  filling  station 
to  the  point  of  the  accident.  He  als©  testified  that  he  could  see 
ur>  Pulaski  Road  and  that  he  could  see  the  oar  parked  on  the  east  curb 
when  he  was  near  the  comer  of  Ainslie,  and  when  he  was  about  170 
feet  away?  that  he  had  done  race  riding  on  motorcycles  for  sevea  or 
eight  years  and  that  he  belonged  to  a  club  which  had  contests  among 
themselves.  Also  that  at  12  or.  14  mllee  per  hour  he  could  stop  a 
motorcycle  within  15  to  20  feet,  '^en  asked  about  tall  lights  on  the 
Elf  man  car  he  said,  "I  didnU  notice,  I  know  they  have  tail  lights". 
He  was  asked  "You.  knew  they  were  burning  didnH  you?"  He  said,  "No 
I  did  not  notice".  The  next  question  was,  "You  did  not  notice  that?" 
His  answer  was,  "^No,  I  did  not," 

Evidence  for  the  defendant  tends  to  show  th??t  Miss  Elfman 
was  proceeding  slowly  up  the  street  on  the  east  or  northbound  car 
llnej  that  she  signaled  her  intention  to  stop  and  make  a  left  turn  and 
that  she  stooped  gradually.  As  stated,  the  car  was  equipped  with 
stop  lights  and  the  policeman  found  everything  in  proper  order  after 
the  accident* 

It  is  oroved  and  not  dietjuted  that  at  the  time  and  plao« 
in  question  Miss  tirLfman  '-ras  on  a  mission  of  her  own,  for  her  own 
pleasure  and  enjoyment  and  not  upon  any  business  or  errand  for  her 
father,  or  the  family  in  general* 


R«Ii!P  "P.?:.r    ■  ■B*B  fine  nsvlii)  elo^o 

0.'    ,!•„.  ;         .  iscr  8»XJt«B  «9(^Jitfol  0*  ©vlawJ 

dii/o  i&sB  ©  K©  od*  •»«  blv&o  9 A  tRtli  btt»  bson  ;  sj 

gflOBUB  ^^^  ®^*  ^*^^   '^'^  aijas"<i   -" 

^.■t^«^  '^?  Tt  -f  n.*.rf^,Jv  •».ror""Tc;tooi 

oK"    ,fji.'9n   ^H     "?oo^<  ?»a626  ^ain'rtfd  9i9r  ^eriif  wan^  woY"  fiejfe^  a.8v  eH 

♦  •- C/.  t  t 

113  ealM  ■;   oJ   f  ■■»-b  »ii*  to^  sormOlvri 

iwo  t«if  lift   <nwc  lerf  to  ft  ■  neffltj:^  aaJtM  aol**®*^  nl 

leri  «xd1f  osnipiro'  ^n;p  fiofjw  Jon  Tin.3  ^fr9R'totf»  Baa  eiirsaslcf 


The  Tslalntlff  charged  that  the  defendants  were  guilty  of 
negligence  in  causing  an  autoHJobile  suddenly  to  stop  preparatory  to 
making  a  left,  hand  turn  in  the  middle  of  the  block  without  giving  a 
proper  signal.  He  was  following  behind  the  automobile  at  a  distance 
of  about  twenty  feet,  and  was  unable  to  stop  his  motorcycle  in  time 
to  avoid  a  collision. 

In  this  case  we  have  for  decision  the  question  whether 
there  is  any  evidence  tending  to  prove  that  plaintiff  was  in  the 
exercise  of  due  care  for  his  own  safety  at  the  time  of  the  accident* 
That  proof  is  essential*  Defendants  state  their  position  to  be  that 
plaintiff »a  testimony  not  only  fails  to  establish  due.  care  on  his 
part,  but  on  the  contrary  shows  that  he  was  negligent.  They  refer 
to  plaintiff's  own  testimony  as  to  his  speed,  use  of  brakes  and  his 
failure  to  notice  lights  on  the  csr.  It  is  also  said  that  it  may 
be  true  there  was  no  room  between  the  parked  oar  and  the  Elfman  car 
for  him  to  get  through,  yet  his  own  testimony  shows  that  he  saw  the 
parked  car  when  he  was  170  feet  away  and  at  14  miles  oer  hour  could 
never  have  been  in  difficulty. 

Plaintiff  saw  the  parked  car  before  he  came  close  to  it, 
aad  he  also  saw  the  Elfman  ear,  and  yet  tried  to  pass  between  them. 
These  facts  indicate  the  olaintiff  has  failed  to  prove  due  care.  It 
appears  from  his  testimony  that  hie  motorcycle  was  equipped  with 
clutch  and  brake  mechanism  similar  to  that  of  an  automobile,  and  he 
said  he  could  have  stopoed  within  15  or  20  feet.  Yet  he  did  not  do  so. 
Having  driven  his  motorcycle  into  the  enace  which  he  said  was  not  wide 
enough,  he  was  responsible  for  the  result  of  that  collision. 

It  has  long  been  held  by  this  court  and  our  Supreme  Court 
that  neither  Judge  nor  Jury  is  required  to  believe  the  statements  of 
a  witness  if  they  are  contrary  to  the  general  knowledge  and  experience 
of  mankind,  and  we  venture  the  opinion  that  plaintiff* s  testimony 
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contravenes  such  knowledgie  and  experienoe.  ¥©  are  not  obliged  to 
believe  as  Judges  if  we  do  not  believe  as  men  and  ^e  doubt  if  anyone 
can  believe  that  a  motoreyele  in  the  hands  of  an  experienced  driver 
driving  at  not  more  than  14  ailes  per  hour  could  not  be  stopped  or 
controlled  under  the,  olroumatance*  here  when  the  driver  is  in  the 
exercise  of  aue  c«re» 

Defendants  have  stated  that  the  position  they  have  taken 
In  this  case  orecludee  them  from  arguing  the  '-'eight  of  the  evidence  as 
to  whether  or  not  Mlee  Slfman  gsve  a  signal  of  h'-r  intention  to  stop 
and  therefore  they  must  take  it  for  granted  on  this  auestion  of  la^r 
that  she  stonped  without  warning,  Aseuming  this  to  be  true  it  does 
not  in  any  vay  help  the  plaintiff's  case,  because  it  was  a  condition 
precedent  to  his  recovery  that  he  must  first  prove  himself  to  have  been 
in  the  exercise  of  due  care  for  hie  own  safety. 

The  general  rule  antjlying  to  the  situation  here  is  itated 
in  Perry,  Law  of  Automobiles,  2. 524,  as  follows? 

"A  motorist  has  a  right  to  follow  anothet*  car  at  a  reason- 
able and  safe  distance,  but  it  is  his  duty  to  use  due  care  to  avoid 
colliding  with  vehicles  in  front  of  him.  In  trailing  another  oar  a 
motorist  must  govern  hie  syjsed  and  distance  so  as  to  allow  for  the 
contingency  of  the  car  in  front  suddenly  stooping  and  it  has  been  held 
that  a  motorist  following  another  oar  should  proceed  at  such  a  speed 
and  ai stance  as  will  permit  him  to  avoid  a  eollision  in  the  event  the 
for^rard  car  may  come  to  a  sudden  stoo,  irrespective  of  whether  its 
driver  gives  any  signal," 

The  rule  thus  laid  do>m  has  been  applied,  almost  universally,  Zandraa  v^ 

MojPfgSl,  S86  Pa.  477,  133  Atl.  817j  47  A.  L.  R,  699,  cited  by  defendants, 

a  case  in  which  the  court  reversed  a  Judgment  and  directed  a  judgment 

for  the  defendant  non  obstante  veredicto,  heldl 

■It  was  the  duty  of  the  driver  to  use  reasonable  care,  and 
so  regulate  his  car  ^^s  to  prevent  a  rear  end  collision  with  the  one 
^ioh  was  moving  in  front  of  him,  [citing  cases,!  Thoi;^h  no  special 
warning  was  here  given  by  the  person  in  advance,  the  one  in  the  rear 
saw  that  the  oar  had  come  to  a  stop,  ana  this  was  observed  while  10  or 
15  feet  still  intervened.  He  was  at>pi*oachlng  a  street  crossing,  and 
was  bound  to  have  his  vehicle  under  such  eo^imand  that  the  same  could 
be  brought  to  a  stand  at  the  slightest  sign  of  danger  «  «>  *," 
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Plaintiff  calls  to  our  attention  that  the  accident  in 
the  Instant  case  did  not  occur  at  the  intersection  and  states  that 
plaintiff  T'ms  Justified  in  assuming  that  the  automobile  would  continue 
at  least  to  the  next  sti^et  intersection.  However,  though  the  oircua- 
stanees  in  each  case  cannot  be  the  same,  we  think  the  appellate  courts 
of  Cjiillfomia  and  Missouri  have  very  well  stated  the  rule  to  be  that 
the  very  fact  that  a  driver  runs  into  a  car  ahead  of  him  affords  at 
least  some  evidence  that  he  was  either  following  too  close  or  too  fast* 
Our  own  Supreme  Gourt  has  -oolnted  out  on  many  occasions  that  a  plaintiff 
cannot  substitute  the  negligence  of  another  as  an  excuse  for  his  own 
failure  to  exercise  due  care.  Other  courts  have  said  that  a  driver, 
to  be  in  the  exercise  of  due  care,  must  always  be  prepared  to  stop 
within  the  range  of  his  assured  and  visual  freedom  of  action,  in  other 
words  he  must  be  prepared  to  stop  within  whatever  distance  he  is 
following* 

Plaintiff  calls  to  our  attention  that  the  statutes  of 
Illinois  provide  that  no  person  shall  turn  a  vehicle  from  a  direct 
course  upon  a  highway  unless  and  until  such  movement  can  be  made  with 
reasonable  safety,  and  then  only  after  giving  a  signal  to  turn  right 
or  left,  during  not  less  than  the  last  one  hundred  feet  traveled  by 
the   vehicle  before  turning,  in  the  event  any  other  vehicle  may  be 
affected  by  such  movement* 

Plaintiff  reviews  the  evidence  as  follows  to  show  that 
it  was  a  question  of  fact  whether  he  used  due  eare: 

The  plaintiff  testified  that  he  was  about  twenty  feet  back 

of  the  "Sllfman  car,  which  was  straddling  the  e^st  rall«  The  oar  swung 

over  to  the  right  of  the  track  to  make  a  turn.  The  plaintiff  did  not 

know  at  the. time  of  the  accident  that  the  automobile  was  going  to  make 

a  left  turn.  He  expected  to  go  straight.  When  the  automobile  turned 

to  the  right  off  the  oar  tracks  it  made  a  sudden  stop.  The  plaintiff 
was  about  twenty  feet  from  the  car  when  it  stopped  and  was  looking 
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straight  ahead.  He  saw  no  sign  nor  signal  given  by  the  dflver  of  the 
car.  When  the  o,or  stooped  he  saw  a  car  or  two  coming  south.  So  he 
attemtited  to  swing  to  the  right  to  go  through  a.  space  between  the 
defendants*  oar  and  one  parked  at  the  curbatone.  There  was  only  a 
space  of  about  twenty  Inches  between  the  two  oars  and  not  room  enough 
for  the  motorcycle  to  drive  through.  Is/hen  the  plaintiff  saw  the  car 
stopping,  he  ?ipr)lied  the  brake.  He  was  going  about  twelve  or  fourteen 
miles  an  hour.  The  brakes  had  Juat  been  cleaned  that  night  and  were 
in  good  condition. 

The  t)laintlff  testified  that  traveling  at  fourteen  milea 
an  hour  he  thought  the  motorcycle  might  be  stopped  in  fifteen  to 
twenty  feet,  but  that  the  brakes  could  not  be  put  on  instantly.  He 
further  testified  that  he  had  never  measured  the  distance  within 
which  the  motorcycle  could  be  stopped  and  that  he  was  only  making  a 
guess  as  to  the  distance.  ' 

While  It  is  true  the  plaintiff  testified  he  did  not  notice 
the  tail  lights  on  the  automobile,  it  appeared  that  the  street  was 
well  lighted  and  he  clearly  saw  the  car  and  followed  it  all  the  way. 
There  was  no  charge  made  of  a  failure  to  have  lights  on  the  automobile 
and  it  would  not  have  made  any  difference  anyway  because  of  the  fact 
that  the  plaintiff  actually  saw  and  knew  of  the  presence  of  the  auto- 
mobile. Plaintiff  further  testified  that  he  was  twenty  feet  back  of  the 
car  when  it  stooped  and  he  turned  a  little  bit  to  th«  rights  There 
was  but  little  space  between  the  Klfman  ear  and  the  narked  oar.  He 
said  he  couldn't  turn  the  other  way  because  the  other  cars  were  coming 
too  fast  against  him.  These  other  cars  going  south  were  either  on  the 
southbpund  street  oar  track  or  between  the  southbound  and  northbound 
traoks* 

Plaintiff  statep  that  there  was  very  little  conflict  in 
the  evidence;  thst  it  must  be  assumed  as  true  that  the  defendants  failed 
to  give  the  statutory  signal  before  they  stopped  the  oar  between  the 
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■tr«0t  Interaeotions;  that  ther®  t-rae  nothing  to  put  the  plaintiff  on 
notice  that  an  abrupt  stop  would  be  made;  and  that  it  Is  claimed  that 
the  place  occupied  by  him  and  the  eoeed  at  which  he  wae  driving  the 
motorcycle  muat  under  the  clrourastances  be  considered  reasonable. 
Plaintiff  further  states  that  when  the  automobile  was  brought  to  a 
sudden  and  abrupt  atop  he  was  confronted  with  a  situation  that  required 
Instant  action  and  that  no  other  course  was  open  to  him  than  the  course 
he  followed;  that  if  he  had  turned  to  the  left  of  the  defendants' 
automobile  to  avoid  a  colli  si  on  he  might  have  been  killed  by  a  head-on 
collision  with  the  oncoming  southbound  cars;  and  that  one  aannot 
ouestlon  his  conduct  if  he  were  confused  by  Imminent  danger  and  If 
others  In  coil  Judgaent  might  have  teJsen  another  course.  Plaintiff, 
calls  the  court^s  attention  to  MaJian  v*  Hichardson.  et  al..  884  111, 

A©p.  493,  In  which  it  was  saldJi 

"As  has  often  been  stated  by  our  Supreme  Court,  there  is 
no  rule  of  law  which  oresoribes  any  ©articular  act  to  be  done  or 
omitted  by  a  person  who  finds  himself  in  a  place  of  fJanger,  and  that 
the  only  reouirement  of  the  lav  ig  that  the  conduct  of  the  person 
Involved  shall  be  consistent  with  vha-t   a  man  of  ordinary  prudence 
would  do  under  like  clrourastances  *   *  ♦»* 

The  foregoing  considerations  lead  to  our  opinion  that  as  a 
matter  of  law  plaintiff  did  not  exercise  due  csre  and  that  accordingly 
he  was  not  entitled  to  recover,.  This  conclusion  renders  unnecessary 
the  decision  of  any  other  point.  The  trial  court  erred  in  refusing  to 
enter  Judgments  for  the  defendants  notwithstanding  the  verdict  In 
plaintiff's  favor. 

The  Judgments  are  therefore  reversed  and  the  cause  is  remand«d 
with  dlreotlons  to  enter  Judgments  for  the  defendants, 

RWimSED  AND  REM^ANDED  WITH  DIHEOTIONS. 

BUBK?:  AUD  KILCT,  JJ,  CONCUR, 
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\  ANNA  STARCZmiSKI, 


ALFRED  MILTENBERO, 


App0ll|lit» 


APPEAL  PROM 

CJRCUIT  COURT 

COOK  COUNTY. 


MR.  JUSTICf KILEY  DELIVERED  THE  OPINION  OF  TSB  COURT* 
Thla  Ifl  a4ersonal  injury  action  with  rerdiot  for  plaintiff 
m  the  sum  of  |8,5©b.  She  remitted  03,500  and  Judgment  vafl  entered 
for  s5,00Q,  defendant  appeals, 

February  22,  1939,  olaintlff,  about  49  years  of  age,  a 
dressmaker  employed  by  Mitchell  Frocks,  boarded  the  passenger  elevator 
m  a  10  story  building  managed  by  defendant  in  Chicago*  She.  entered 
the  elevator  at  the  7th  floor  where  her  employer  was  located*  mile 
descending  to  the  first  floor,  the  elevator,  out  of  the  operator* 8 
control,  slid  past  the  first  floor  to  the  spring  cushions  at  the 
base  of  the  shaft  in  the  basement.  Plaintiff  claims  she  was  injured 
as  a  result  of  the  accidents 

The  issues  made  by  the  pleadings  are  trtiether  plaintiff *s 
action  is  barred  under  Section  29  of  the  Workmen* s  Compensation 
Act;  whether  defendant  vras  negligent;,  and  whether  plaintiff  was 
injured  as  a  result  of  his  negligence. 

It  is  admitted  that  Mitchell  Frocks  and  defendant  were 
under  the  Workmen* s  Compensation  Act  at  the  time  of  the  accident. 
The  Jury* 8  special  verdict  was  "No,"  on  the  question  whether,  when 
the  accident  occurred,  plaintiff  was  in  the  act  of  leaving  the 
building  for  the  first  time  after  finishing  her  work  at  4S30  P.M, 
That  verdict  Is  significant  for^  if  Justified,  its  effect  was  to 
decide  tha.t  plaintiff's  injuries  did  not  arise  out  of  or  in  the 
course  of  her  employment,  (^^llaon  Garment  Mfs,  Co,  Inc^  v,  gdmonda, 
312  111.  App,  517,)  and  hence  she  was  not  barred  in  pursuing  her 
common  law  remedy* 
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At  the  trial  plaintiff  testified  she  quit  work  about  4:30 
P„  M,j  washed  her  hands,  changed  her  clothes,  punched  the  clock, 
descended  In  the  elevator  to  the  first  floor,  left  the  building,  had 
a  cup  of  coffee  at  Walgreen^s  drug  store,  returned  to  the  building 
about  4:40  P,M,  ascended  in  the  elevator  to  the  7th  floor  to  meet 
Mlas  Krueger,  with  whom  she  had  an  appointment,  and  that  upon  reaching 
the  7th  floor  she  stepped  off  the  elevator,  called  to  Miss  Krueger  to 
board  the  elevator;  that  Miss  Krueger  was  left  on  the  7th  floor  slnoe 
there  was  no  room  for  herj  and  that  In  descending  on  this  trip  the 
accident  happened.  Before  the  Industrial  Board,  in  an  unsuccessful 
attempt  to  obtain  compensation,  plaintiff  testified  that  she  was 
Injured  about  4:30  P.M.  after  working  hours,  and  that  Imaiedlately 
after  she  q\Jit  work  "I  went  homej^,  I  went  to  dress  up  to  the  dressing 
room  and  from  there  I  went  to  the  elevator,  I  went  to  the  elevator 
after  I  drcBsed*  I  punched  my  time,  went  to  the  elevator  and  waited 
there".  At  the  trial  she  said  she  was  not  asked  at  the  Industrial 
Board  whether  she  had  first  gone  for  a  cup  of  coffee^  Harriet  Krueger 
testified  she  had  an  appointment  with  plaintiff  on  the  7th  floor; 
that  she  worked  in  another  building  about  3  doors  away;  quit  at  4J30 
P,M,  and  went  direct  to  the  7th  floor  of  defendant's  building  about 
4134;  that  plaintiff  came  up  on  the  elevator  about  4:39  and  came 
toward  her  and  motioned  to  the  witness  who  was  not  successful  In 
boarding  the  elevator,  Abraham  Slrota,  who  was  the  employee  Involved 
In  the  '<^  11  son  oase^  testified  that  he  quit  work  at  4:30,  but  it  was 
nearly  5  o'clock  before  he  left  his  floor  as  a  co-pass enger  of  plain- 
tiff; and  that  the  accident  happened  about  five  minutes  to  five.  The 
elevator  operator  testified  that  between  4:S5  and  4J40  he  took  the 
elevator  up  to  the  7th  floor,  took  four  passengers  from  there,  a  few 
from  the  6th  and  the  remaining  passengers  from  the  5th  floor  and,  while 
descending  the  car  slipped  and  the  accident  happened.  An  engineer 
who  was  in  the  basement  at  the  time  of  the  accident  testified  that 
the  accident  happened  between  4:40  and  5: 00  o'clock. 
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This  setting  of  time  by  the  various  witnesses  does  not 
dispute  plaintiff's  testimony  that  she  returned  to  defendant's  building, 
after  having  had  coffee,  about  4:40  P.M.  This  would  allow  her  about 
ten  minutes  within  which  to  leave  her  place  of  employment  about  4s 30, 
descend  to  the  first  floor,  C3?ogs  the  street  from  the  northeast  corner 
of  Jackson  and  Market  street  to  the  southeast  comer  for  coffee  and 
return  to  the  building.  It  is  admitted  coffee  was  served  at  a  drug 
store  on  the  southeast  corner-t  Plaintiff's  testimony  at  the  Industrial 
Board  appears  to  exclude  any  possibility  of  the  two  elevator  trips 
and  from  that  testimony,  the  subseouent  decision  in  the  Wilson  oasey 
amd  the  story  at  the  trial,  an  inference  of  fabrication  might  be  dfawn. 
Yet,  Mlas  Krueger's  testimony  is  unirapeached,  and  the  time  of  the 
accident  set  by  defendant's  witnesses  would  accommodate  plaintiff *8 
storyy  and  we  cannot  say,  though  there  was  but  little  time  for  the  cup 
of  coffee,  that  the  story  Is  Intrinsically  untruthfxil*  The  testimony 
at  the  Industrial  Board  tms  for  impeachment  and  ^ras  a  test  for  the 
Jury  as  to  plaintiff's  credibility.  The  issue  was  for  the  Jury  and 
we  cannot  say  its  special  verdict  was  against  the  manifest  weight  of 
the  evidence. 

Defendant  saye  wlaintiff  relied  on  the  doctrine  of  yea  li^a^ 
IfOauitur  and  the  presumption  arising  therefrom  vanished  In  the  face 
of  evidence  that  the  operator  was  able  and  experieneeaj  that  tht 
elevator  carried  an  inspection  certificate  of  the  City  of  Chicago  and 
that  the  repair  work  was  being  performed  by  the  best  available 
specialists  in  the  business.  He  says  that  evidence  shows  he  did  all 
that  any  reasonably  prudent  man  would  have  done.  He  further  says  that 
there  is  no  evidence  of  overload  and  that  an  average  group  of  from  IS 
to  13  men  and  women  will  not  exceed  2,000  pounds  in  weight;  and  that 
a  capacity  load  under  the  eertlfleate  of  Inspection  x^ras  2,000  pounds. 
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The  complaint  charged  negligence  in  maintenance,  operation  and  contrc 
of  the  elevator,  resulting  in  lack  of  control  and  the  consequent 
falling  of  the  elevator  to  the  basement.   Defendant  in  the  operation 
of  the  elevator  was  a  common  carrier  and  held  to  the  highest  degree 
of  care,  and  the  sliding  of  the  elevator  is  orlffl^  facie  evidence  of 
his  negligence.  Hartford  Sepoeit  Co.  v.  Sollitt.  1?2  111,  222; 
Springer  v*  Ford,  189  111,  430j  Springer  v.  Sohultg.  105  Ill»  App.  544, 
It  was  defendant's  burden  to  shotr  that  he  exercised  the  Mgheet  degree 
of  ©are  in  the  maintenance,  operation  and  control  of  the  elevator  in 
order  to  prove  that  he  was  not  negligent.  Evidence  on  this  queetion 
la  that  Sirota  entered  the  elevator  with  about  13  other  persons  and 
when  the  elevator  came  to  the  second  floor,  the  operator  exclaimed 
that  it  was  not  his  fault  and  the  elevator  went  to  the  basement  where 
it  jumped  back  after  hitting  the  springs  at  the  bottom  of  the  elevator 
shaft  in  the  basement;  and  that  a  few  weeks  before  it  was  out  of 
service  while  being  repaired.  Defendant  testified  that  on  February  5, 
1939  the  elevator  while  being  adjusted,  slipped  to  the  basement  ae  it 
had  on  the  day  of  the  accident,  Plaintiff  testified  that  she  knew. of 
only  one  other  occasion  when  the  elevator  had  gone  to  the  basement* 
The  operator  testified  that  he  had  a  load  of  12  persons  and  that  at 
the  second  floor  the  car  started  to  slip  and  slid  gently  to  the 
basementi  but  that  later  service  was  resumed  and  he  operated  the  car 
continuously  until  9  i>,M,  that  night;  that  the  elevator  carried  a 
certificate  of  Inspection  to  carry  not  over  2,000  pounds,  and  the 
usual  load  was  from  10  to  12  people;  that  he  made  no  adjustment  or 
investigation  of  the  mechanical  parts  after  the  accident;  and  that  he 
had  seen  the  city  inspector  go  over  the  cables,  guides  and  safety 
devices.  The  general  contractor  testified  that  the  sub-contract  for 
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changing  the  elevator  from  direct  to  alternating  current,  was  let  to 
the  Otl«  ^levator  Co.,  but  that  the  worlt  was  done  under  his  supervision; 
that  in  January  and  February  the  passenger  elevator  was  not  out  of 
service;  that  the  day  of  the  accident  he  heard  a  voice  eay^;,  "There 
it  goes  ->"  and  he  heard  the  noise  of  the  elevator  landing;  that  the 
elevator  had  safety  controls  which  automatically  braked  the  elevator 
from  an  abnormal  speed,  so  that  it  came  to  rest  on  the  cushions  with 
a  slight  impact;  that  he  was  40  to  60  feet  away  from  the  elevator 
when  he  heard  the  noise  which  was  not  loud;  that  there  were  12  or  14 
people  on  the  elevator;  that  following  the  accident  he  released  the 
safety  catches  or  safety  brakes  and  operated  the  oar  up  and  down  to 
oheclc  it,  and  that  the  Otis  Elevator  tested  the  car  with  4,000  pounds 
of  iron  and  found  no  slippage;  that  he  thought  the  car  had  slipped  5 
or  4  weeks  before;  and  that  the  contract  with  Otis  ^levator  included 
changing  the  motors  governing  the  elevator  controls  and  wiring* 

Defendant  did  not  testify  in  defense  and  there  is  no  evidence 
of  any  investigation  to  determine  or  remove  the  cause  of  the  slipping 
following  the  first  event  on  February  5,  nor  is  there  any  evidence  of 
any  testing  of  the  oar.  then  such  as  was  done  aoGording  to  the  engineer 
following  the  accident.  The  testimony  would  indicate  that  the  operator 
was  a  man  of  experience  and,  aeoordlng  to  the  contractor,  there  were 
safety  appliances.  Defendant  contends,  there  was  no  evidence  of  over- 
crowding or  exceeding  the  weight  limit.  The  responsibility  for  intro- 
ducing such  evidence  was  not  the  plaintiff's;  it  was  defendant's  burden 
to  introduce  negative  evidence.  The  Oity  Inspector  did  not  testify,  no 
one  directly  involved  in  the  work  on  the  elevator  testified.  We  believe 
that  defendant  did  not  maintain  his  burden  to  show  that  he  used  the 
highest  dSgree  of  care  and  we,  therefore,  cannot  say  that  the  Jury  was 
not  Justified  in  rendering  the  verdict  in  favor  of  plaintiff* 

Defendant  says  no  causal  connection  was  shown  between  the 

aecident  and  plaintiff's  alleged  injuries.     Plaintiff  testified  that 
when  the  accident  happened  she  was  shaken  up  and  became  sick;   that  she 
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has  not  worked  since,  althougii  she  was  never  confined  to  a  hospital; 
that  it  Is  difficult  for  her  to  xmllt  and  she  has  suffered  pain  and 
discomfort  in  her  back  and  head  since  the  accident;  that  in  1956  the 
was  operated  on  by  Dr.  Fowler,  following  which  she  was  all  right 
until  the  accident;  that  after  the  accident  she  suffered  internally; 
that  neither  Dr.  Reramert,  defendant's  witness,  nor  Dr.  Hildebrand, 
her  family  doctor,  would  sign  the  sick  benefit  certificate  for  her, 
but  that  Dr,  Fowler  did  so;  and  in  March,  following  the  accident, 
Dr,  Fowler  said  the^t  the  accident  had  broken  the  incision  and  there 
would  have  to  be  another  operation  and  that  between  the  accident  and 
the.  trial  she  had  seen  him  regularly  and  had  been  given  pills,  salve, 
etc.  Plaintiff* 8  husband  testified  that  prior  to  the  accident  her 
health  was  good  following  her  operation  and  she  did  all  the  housework, 
but  thereafter  "was  not  fit  for  anything  ,  sick  most  of  the  time  and 
did  no  housework,  Dr,  f'owler  testified  that  in  1936,  he  removed 
plaintiff* s  uterus  and  resected  an  ovary;  that  she  made  a  complete 
recovery  and  in  1938,  her  Internal  organs  norraal,  she  was  disohargea  as 
cured;  that  in  Maroh  1939,  when  he  saw  her  he  found  an  umbilical  and 
ventral  herniae,  severe  headaches,  Inability  to  work,  abdominal  pains 
and  leg  pains;  and  that  ventral  and  umbilical  herniae  are  usually 
oausei  by  vlolenoe  or  trauma  and  that  plaintiff «8  herniae  were  then 
of  recent  origin*  Defendant's  medical  witness  testified  that  he 
examined  plaintiff  the  day  after  the  accident  and  found  no  objeotive 
evidence  of  injury,  although  she  complained  of  pains  in  her  abdomen, 
neck,  back  and  legs;  thst  he  found  no  hernia,  but  had  no  recollection 
of  examining  her  abdomen,  and  that  in  December  1939,  her  complaints 
were  the  same;  that  an  examination  of  her  abdomen  disclosed  a  surgical 
soar,  but  no  evidence  of  herniation.  We  believe  there  was  aaple  testi- 
mony to  prove  the  causal  connection  between  the  accident  and  plaintiff's 
injuries,  Chleago  Union  Traction  Co^  v,  Mgjt,  221  111.  530;  ariswold  v» 
OhieagQ  Rye,  Co.,  265  111*  App.  498. 
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Defendant  contends  that  he  did  not  receive  e  fair  trial 
beoause  of  the  admission  of  improper  testimony,  because  plaintiff 
©Pled  in  the  presence  of  the  jury  and  beoause  hie  attorney  was  not 
peraitted  to  examine  him  after  his  testimony  under  section  60  of 
the  Practice  Act*  During  the  argument  by  her  counsel,  rjiaintiff 
cried*  Defendant's  counsel  objected  and  her  counsel  then  reoueated 
that  olaintiff  leave  the  courtroom  and  he  apologized  to  the  jury  and 
to  the  court.  Several  witnesses  testified  indefinitely  with 
reference  to  prior. elevator  trouble  and  the  evidence  was  stricken  on 
defendant's  motion.  There  was  clear  evidence,  however,  by  defendant's 
witnesses  of  prior  trouble*  Dr,  Fowler  was  permitted  to  testify 
that  plaintiff  needed  an  operation,  was  subject  to  repair  and  was 
unable  to  work  after  the  sociaent.  Plaintiff's  counsel  promised 
to  connect  ur>  the  testimony,  but  failed  to  do  so*  The  court  did  not 
strike  it  and  the  record  does  not  show  that  defendant's  attorney  urged 
that  it  be  stricken.  Defendant  vas  entitled  to  be  examined  by  his 
attorney  after  he  was  questioned  under  section  60,  Ouban  v,  Chios.gQ 
Title  and  Trust  Co..  507  111.  App.  12,  The  record  shows  that 
plaintiff's  esmlngs  were  in  excess  of  ^1800  per  year  prior  to  the 
accident  end  that  she  had  not  worked  for  more  than  3|  years  thereafter* 
e  believe  the  judgment  entered  was  reasonable  and  that  defendant 
'«fi  not  prejudiced  by  any  of  the  circumstances  of  which  he  oomplained* 
The  judgment  of  the  Clreult  Court  is,  therefore,  affirmed* 

JUm^ffiNT  AFFIBMED* 
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MR,  OTJSTICE  KILEY  DELIVERED  THE  OPINION  OF  THE  COURT* 

This  ia  a  personal  injury  action  with  verdict  and  Judgment 
for  plaintiff  in  the  amount  of  $1,000.  and  appeal  by  defendant  who 
claims  he  was  denied  hie  day  in  court. 

There  is  no  material  conflict  in  the  evidence.  Plaintiff, 
tenant  of  defendant,  carrying  packages,  was  ascending  the  hall  stairs 
to  her  apartment,  when  she  slipped  on  loose  carpeting  and  fell 
backwards  down  the  stairs.  Plaintiff  said  she  slipped  on  a  loose, 
untacked  carpet  which  she  had  not  noticed  before.  Another  tenant 
had  reported  the  loose  carpeting  to  defendant's  housekeeper  a  week 
before  the  accident  and  noticed  the  condition  was  the  same  three  days 
before  the  accident.  The  housekeeper,  Mrs,  Ine«  Saunders,  testified 
as  plaintiff's  witness,  that  before  the  accident  she  had  twice  observed 
snd  reported  to  defendant's  repairman  thst  tacks  were  missing  from 
t'  e  carpet  and  that  the  carpeting  was  loose  at  the  edges. 

The  issue  on  appeal  revolves  about  Mrs,  Saunders*  She  was 
subpoenaed  by  both  parties  to  appear  at  10  A,  M,  the  morning  of  the 
trial.  After  testifying  on  direct,  she  was  cross-examined  by  defense 
counsel  and  admitted  signing  a  statement  to  the  effect  that  she  had 
examined  the  carpeting  at  the  place  where  plaintiff  slipped,  and  that 
it  was  loose  at  the  back  of  the  tread,  but  not  at  the  edges.  In 
response  to  a  question  from  the  court,  she  eald  that  she  must  have  told 
the  investigator  who  took  the  statement,  that  the  carpet  was  loose  at 


\ 


^clSJlOL  3ITTAH 


THUOl' 


i 

r 
f 


LiBJ«   IlBilerlJ  3flifcfl«o.^  nav:    ,r     ^     '..^.  a^^^VftBO    .JnaDrte^^'^  "^^   ^n.^^^^ 

net  I^n^  sniJscrsao  fi«ooX  no  fceqqllB  erie  neri^^^   ,;tn«in;?nr ^rl  oJ 

^9«.->rr  o  f^n  ^ncTclJ?  9x18  F.1j5«  llitni3l<I     .etlBJa  efi:r  mrofi  aMawafcfitf 

jnA.^2  ■lon.oa.-      ...'xc^ecl  Mol;rofl  Jofl  ftpH  ^^^  rlnfrf^  tTr^rri-o  ijeiosJiiH 

ieuw  »  neq«8i»80oil  8»JniaI^nst»f,  oJ  sni^^q-^^o  eaocl  an^  x^-^Jniooei  fiari 

m&n'i  ^nltBtm  ete^  e:£»sJ   ^  rirf   nsBrtlisqe^  b'J  o*  £>eJ^oq»i  6fl« 

.dJ   10  sflin^cm  ^Af   .M  .A  01  ts  ^BSqq*  o*  eeiJtsn  tf;foo  Y,a  ts^soqdua 

^^  ,,,^^^.  ,.rf  fciDn/.Ruaxe-asoio  8-,v  ©rfe    ,Joetlli  no  3nn^l:r89;f  leJlA     ,Lnlti 

i,^ui  3ii?.  ...'ixi^f  Jo»tt9  6ricr  cJ  JneBioJn^a  b  gninslB  b^Sfimhp.  btiB  Xsanx/oo 

t  dJ  f:nB    .bonailB  tllinlBlq  e^sriw  »o«Xq  9x1?  Jb  3ni:r9C"Tsc.  exiJ  fcenlmaxe 

nl     .988i>9  ©xi?  Jfl  Jon  fwd   ,bB9i^  «ri*  lo^oad  exl*  ta  »acoX  as^  ?1 

-vaU  JeiJfti  9dB  Verier   --     ^^^'    .^^^^^o  odi  ao^l  nolJs^up  b  ot  ssnoqaei 

eaooX  am.  Jsc^bo  exiJ  3r,n7    .an^roJ.J.   sriJ  iocJ  oxiw  -toJ.-.-?-r--vrTi  9rfJ 


c  r  _  ^ 


^1 


2 

the  edges,  because  It  was.  She  was  then  excused  as  a  witness  and 
was  not  told  by  anyone  to  remain  In  6ourt  or  return  to  testify  as 
a  defense  witness.  At  the  close  of  plaintiff* s  case,  Mrs,  Saunders 
was  not  In  court;  did  not  respond  to  the  clerk's  call;  and  defendant's 
counsel  made  motions  for  withdrawal  of  a  Juror  and  continuance,  or 
for  the  Issuance  of  an  attachment  so  that  the  witness  might  be  produced 
to  testify  for  the  defendant.  The  motions  were  denied.  Defendant's 
sole  witness  testified  to  giving  Mrs,  Saunders  a  subpoena  and  the 
statutory  fees* 

In  his  motion  for  a  new  trial,  defendant  complained  of 
the  ruling  and  presented  an  affidavit  of  his  counsel  that  the  latter 
desired  to  call  Mrs*  Saunders  as  a  defense  witness  to  material  matters 
about  which  she  could  testify,  to-wit,  that  none  of  the  tenants  had 
complained  to  her  about  the  loose  condition  of  the  carpeting;  th&t 
her  husband  had  tacked  the  carpet  down  a  week  before  the  accident;  and 
that  the  carpet  was  not  loose  at  the  edges,  but  only  at  the  rear. 
The  motion  was  denied* 

The  motions  made  at  the  trial  were  proper  (Mastin  ▼«  National 
Tea  Company.  278  111,  App,  60;  City  of  Chicago  v.  Powers..  11?  Ill,  App, 
453),  and  were  addressed  to  the  discretion  of  the  trial  court.  Our 
Inquiry  is  to  determine  whether  the  court  abused  its  discretion* 
When  the  motions  were  made  during  the  trial  the  court  knew  that  the 
only  advantage  defendant  could  gain  from  further  exajnlnetion  of  Mrs, 
Saunders,  was  to  break  down  her  testimony  favorable  to  plaintiff. 
This  could  not  be  done  by  presenting  her  as  defendant's  witness^  She 
had  already  been  cross-examined  upon  She  written  statement,  contrary 
to  her  testimony  on  direct  examination;  there  was  no  showing  made 
kir  why  her  further  testimony  was  necessary  to  prevent  prejudice  to 
defendant;  and,  accordingly,  nothing  to  justify  withdrawing  a  juror  and 
continuing  the  case.  While  defenda^nt*s  counsel  had  subpoenaed  her,  he 
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did  not  advise  the  witness  to  remain  or  retux«;  she  could  not  be  blaraed 
for  not  knowing  she  should  remain  and,  accordingly.  It  was  proper  to 
refuse  to  Issue  an  attachment  for  her. 

Defendant  admits,  to  justify  granting  his  aotlon  for  a  new 
trial,  he  was  required  to  show  diligence  on  his  part  to  have  Mrs* 
Saunders  available  as  a  witness  and  that  her  testimony  was  material. 
Neither  the  case  of  Thomas  Brass  and  Iron  Wprfce  v.  Leonardo  91  111,  App» 
599  nor  Mastln  v.  National  Tea  Oompany.  278  111.  Aop,  60,  cited  by 
defendant,  support  his  contention  that  the  trial  court  abused  Its 
discretion.  They  conform,  however,  to  the  general  rule.  Defendant  used 
diligence  in  producing  the  witness  (Tllden  v.  G-ardinler^  et  al.  25-26 
tWendell]  N,I,  Com,  Law  Repte,  p.  663),  but  failed  to  have  the  witness 
instructed,  after  testifying  for  plaintiff,  to  be  available  for  th© 
defense.  There  is  no  showing  that  Mrs,  Saunders*  further  testimony  Is 
material  to  defendant's  case,  (Chicago  &  Qt,  Eastern  111.  R,  R.  v. 
Vogburgh,  45  111,  311}  39  Aaer.  Jurls»  p,  56)j  or  that  It  would  affect 
the  verdict  (Poznanskl  v,  Saozeoh,  71  111.  App,  670),  On  the  contrary, 
we  point  out  that  Mrs,  Sgunders  testified  on  direct  for  plaintiff  that 
she  observed  and  retiorted  the  condition,  so  that  it  vas  not  necessary 
that  she  testify  thst  no  tenant  had  told  her  of  it;  her  husband  could  have 
testified  that  he  tacked  the  carpet  down  a  week  before,  though  she  testi~ 
fi»d  that  the  carpet  was  loose  5  days  before, the  accident;  and  she  had 
already  testified  under  croes-examlnation  to  signing  the  statement  that 
the  carpet  was  not  loose  at  the  edges  but  at  the  rear  of  the  tread*  Aay 
further  questioning  upon  this  contrariety  should  have  been  in  eresft- 

•xamlnatlon* 

In  our  opinion  the  court  did  not  abuse  its  discretion  In 

denying  the  several  motions  and  the  judgment  Is  affirmed* 

JUDGMENT  AFFIRMED, 
REBEL,  P.J,  AJJD  BUHKE,  J,  CONCUR, 
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SAM  PANITCH, 

Appellee, 

▼. 

YELLOW  CAB  C^iSeAOT,  a 
corporation,  ^^*^*"^^ 
Defendantr 


CLAREKCE  CROSS,  INC. /a 
corporation,      / 
Defendant, 


APPSAL  PROM  SUPERIOR  COURT, 
COOK  COUWTY, 
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YELLOW  CAB  COMPi 
corporation. 

Appellant. 

MS,  H^ESIDING  JUSTICE  FRIEND  DELIVERED  THE  OPINION  OF  THE  COURT, 

In  the  early  afternoon  of  October  29,  I940,  a  clear  dry 

day,  Sam  Panitch  was  riding  as  a  passenger  in  the  rear  seat  of 

a  Chevrolet  automobile  being  driven  in  a  southerly  direction 

along  LaSalle  street  by  the  owner,  Joseph  Brownstein,  Morris 

Grofman,  another  passenger,  was  seated  beside  Brownstein  in 

the  front  seat.  An  alley  cuts  across  LaSalle  street  at  the 

south  end  of  the  33  North  LaSalle  street  Building  and  at  the 

north  end  of  the  LaSalle  Hotel  on  the  opposite  side  of  the 

street,  about  midway  between  Madison  and  Washington  streets. 

As  they  approached  this  alley  a  truck,  weighing  over  4,000 

pounds,  owned  by  Clarence  Cross,  Inc.,  and  being  driven  in  a 

northerly  direction  along  LaSalle  street,  swerved  over  to  th« 

west  side  of  the  street  and  collided  head-on  with  Brownstein 's 

car,  throwing  plaintiff  from  the  rear  seat  and  injuring  him. 

Be  brought  suit  against  Cross,  Inc.,  and  the  Yellow  Cab  Company, 

on  the  theory  that  the  negligence  of  both  defendants  proximately 

caused  the  collision.  Trial  by  jury  resulted  in  a  verdict 

against  the  Yellow  Cab  Company  for  $3,000,  and  one  of  not  guilty 

as  to  Cross,  Inc.  After  overruling  the  cab  company's  motions 

for  judgment  non  obstante  veredicto  and  for  a  new  trial,  tho 

court  entered  judgments  on  the  respective  verdicts,  from  which 
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the  cab  company  appeals.  Plaintiff  has  filed  n.tloe  .f  oro„. 
appeal  as  to  dsfendant  Cross,  inc. 

There  waa  no  disagreement  among  the  five  witnesses  ,h. 
testified  on  behalf  of  the  respective  parties  as  to  the  ti™ 
«a  Place  Of  the  accident.  ti«  weather,  the  injury  to  plain- 
tiff, and  the  fact  that  a  Brink,  s  Express  truck  was  doublo- 
parked  on  the  east  side  .f  laSalle  street  about  four  to  eight 
feet  north  of  the  alley,  facing  north  and  clearing  the  east 
rail  Of  the  northbound  street-car  tracks  about  one  to  two  f.et. 
All  testimony  pertaining  to  the  manner  in  which  the  accident 
occurred  Is  Irreconcillably  conflicting,  not  only  between  wit- 
nesses of  the  opposing  parties,  but  also  between  the  two 
eyewitnesses  f»r  plaintiff. 

The  respective  defenses  interposed  app«r  from  a  brief 
summary  of  the  evidence  adduced  upon  the  hearing.  Charles  K, 
Brlsolara.  Jr..  testified  that  he  was  driving  the  Yellow  Cab 
m  a  northerly  direction,  straddling  the  east  or  northbound 
street-car  tracks  on  LaSaU.  street  toward  SVashington  street, 
for  the  purpose  of  discharging  a  passenger  at  his  destination 
at  the  entrance  of  the  33  Worth  laSalle  street  Building,  and 
that  about  the  time  he  was  passing  the  alley  or  Just  as  h. 
passed  It,  at  the  rate  of  ten  to  twelve  miles  per  hour,  the 
Cross  truck  came  up  from  the  rear  and  In  passing  to  the  left 
of  his  taxlcab.  struck  the  left  rear  fender  of  the  cab.  swerved 
diagonally  to  the  left  and  ran  head-on  Into  the  southbound 
automobile  that  was  approaching  the  alley  on  tte  west  side  of 
the  street.  He  stated  that  he  at  no  time  saw  the  truck  before 
It  struck  his  fender,  and  that  he  did  not  deviate  from  his  course 
along  the  east  side  of  the  northbound  street-car  tracks,  except 
about  six  Inches,  for  the  purpose  of  clearing  the  Brink-s  Express 
truck  parked  Just  north  of  the  alley. 

Brownsteln  corroborates  Brisolara's  testimony  in  all 
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essential  respects  except  as  to  the  Yellow  cab's  rate  of 
speed.  He  stated  that  as  the  cab  came  north  on  LaSalle  street 
it  was  in  front  of  the  Cross  truck,  "maybe  twenty  feet  dr 
perhaps  a  little  more.  *:h>  i^ere  were  no  vehicles  other  than 
the  Yellow  and  the  truck  going  with  them  at  that  time*  I  was 
traveling  south  on  LaSalle  street,  and  as  I  got  to  about,  I 
should  say,  maybe  ten  or  fifteen  feet  from  the  alley,  where 
the  LaSalle  Hotel  is,  I  noticed  these  two  cars  coming  down 
the  street,  one  behind  another,  that  is,  the  Yellow  in  front 
and  this  truck  in  back,  and  the  truck  swerved  from  the  reap 
of  the  Yellow  to  the  left.  The  truck  was  passing  to  the  west. 
And  as  I  saw  then;  coming,  I  applied  my  brakes  and  stood  firm 
there  and  stopped  right  there,  and  he  run  right  square  into 
me,  Th©  front  part  of  his  truck  struck  the  front  part  ©f  mine, 
I  was  standing  when  I  was  hit,  ^*  The  truck,  when  it  struck 
me,  was  on  the  west  side  of  the  street  going  north,"  When  asked 
whether  the  truck  driver  sounded  his  horn  or  gave  any  warning 
before  turning  over  to  the  wrong  side  of  the  street.  Browns tein 
answered,  "No  ivarning  at  all," 

Brisolara's  and  Brownstein's  testimony  as  to  the  occur- 
pence  was  corroborated  by  one  Andrew  Abata,  also  a  chauffeur 
fop  the  Yellow  Gab  Company,  whose  car  was  parked  at  a  Yellow 
cab  stand  on  the  east  side  of  LaSalle  street.  Abata  was  talking 
to  another  cab  driver  in  front  of  the  LaSalle  Betel  and  wit- 
nessed the  collision.  He  testified  that  Brisolara's  cab  was 
traveling  ten  to  fifteen  miles  an  hour,  and  as  he  approached 
the  alleyway  and  just  a  little  north  thereof,  the  Cross  truck 
was  coming  by  the  Yellow  cab  at  a  rate  of  twenty  to  twenty-five 
miles  an  hour,  trying  to  pass  the  cab.  In  so  doing,  the  truck's 
right  front  fender  hit  the  left  rear  fender  of  the  cab;  then 
the  truck  proceeded  in  a  diagonal  direction  toward  the  west  side 
of  the  street,  where  it  collided  head-on  with  Brownstein's 
automobile* 


A 


•It.'  ...       ^ 

:.     ^•■■.   ■■■■-■ 

:t..  .  r,-ori«^^  9c\i   ,2-?:  *  ■--    «i  ^ 

,■..•    ^vt   ^r-   ,:^oc.fI  ni   nouii  &Mi  taa 

viiiu  I  aji  mu 
,    .  ,  .    .r'   ^^-•,   .f^isrl:^  *ft.^ti  fioqqo;^^  baa  otniii 

1 -j-.-.jr>rf,.;o'r'^  bna  s' J6'•£/JXoi4i'I^' 
jii.j-j---  ,.-  .  -  i -  -  ■ 


;  'trvio;a 


-    w.  r    • '  r 


,,,.  r,f..,r^  ^^^«.  ;J^f,r  f>:i#  s xsi  '  J^rioit  ;ti. 

&bia  d'sew  eaJ   ij'i^ww^  iiOiJ^b.._i.     ...  .i-■• 
»6XXdonso;tuB 


Grofxaan,  who  was  sitting  in  the  front  seat  with  Brown- 
stein,  gives  an  entirely  different  version  of  the  accident* 
He  testified  that  he  first  saw  the  Yellow  cab  and  the  Cross 
truck  south  of  Madison  street,  approximately  a  block  away, 
"both  cojaing  in  the  same  direction,  neck  and  neck.  The  truck 
was  west  and  the  Yellow  Gab  was  east.  They  were  traveling 
close  together.  They  were  almost  touching  each  other,  I 
would  say  they  were  traveling  between  thirty  and  thirty-five 
miles  an  hour  from  the  time  I  first  saw  them  until  the  occur- 
rence took  place,  Neither  of  them  passed  the  otiKr  at  any  time 
before  the  accident,  and  before  the  truck  came  over  on  our  side 
they  were  racing  neck  and  neck  until  they  were  near  us,  and  then 
the  Yellow  Cab  swerved  in  front  of  the  truck,  and  the  truck 
swerved  right  straight  into  us,"  His  testimony  is  not  supported 
by  any  other  witness,  and  varies  radically  from  Brownstein's, 
who  was  sitting  beside  him. 

The  testimony  of  Clarence  B,  Gross,  wh«  was  the  sole  wit- 
ness for  Cross,  Inc.,  differed  radically  from  that  of  all  the 
other  witnesses.  He  denied  that  the  Yellow  cab  was  traveling  in 
front  cf  him  along  LaSalle  street,  and  stated  that  he  first  saw 
the  taxicab  when  he  was  crossing  the  alley,  northbound  on  the 
east  street-car  tracks  and  about  four  to  five  feet  from  ths 
north  line  of  the  alley.  It  was  at  that  moment  he  caught  his 
"first  glimpse"  of  the  taxi  as  it  "cut  directly  into  me"  from 
the  right  side  of  the  street  at  an  angle  of  about  45  degrees 
and  struck  the  right  front  fender  of  the  truck,  thereby  throwing 
or  pushing  the  truck  over  to  the  southbound  car  tracks,  where  it 
collided  with  the  automobile  in  which  plaintiff  was  riding. 
Cross's  testimony  is  not  supported  by  any  other  witness,  and 
is  at  variance  with  the  testimony  of  the  Yellow  cab  driver, 
Brownstein,  Grofman  and  Abata* 

The  record  does  not  disclose  the  distance  from  the  Brink's 
Express  truck  to  the  entrance  of  the  33  North  LaSalle  Street 
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Buildlng,  but  it  was  undisputedly  parked  at  the  south  end  ©f 
that  building,  only  a  very  short  distance  from  the  entrance 
where  Brisclara  intended  to  stop.  Under  the  circumstances  it 
is  difficult  to  believe  that  the  Yellow  Cab  driver,  knowing 
that  he  was  to  discharge  a  passenger  at  the  entrance  of  the 
building  only  a  few  feet  away,  would  have  been  racing  down 
liSSalle  street  at  the  rate  of  thirty-five  miles  an  hour, 
neck  and  neck  with  the  Cross  truck,  as  Grofmaa  testified. 
However,  upon  the  state  of  the  evidence  hereinbefore  briefly 
summarized,  the  jury  returned  a  verdict  of  not  guilty  as  t» 
defendant  Cross,  Inc.,  thus  refuting  the  testimony  of  b«tk 
Brisolara  and  Abata. 

The  Yellow  Cab  Company  argues,  inter  alia,  that  the 
court  erred  in  denying  its  motion  for  judgment  non  obstante 
veredicto  and  in  refusing  to  enter  Judgment  in  its  favor.  Such 
a  ruling  would  have  violated  the  well  settled  principle  tlmt 
where  there  is  any  evidence,  taken  in  its  aspect  most  favorable 
to  the  plaintiff,  tending  to  substantiate  plaintiff's  case, 
the  cause  must  be  submitted  to  the  Jury,  However^  upon  careful 
examination  of  the  record,  we  have  reached  tli©  conclusion  that 
both  verdicts  were  contrary  to  the  manifest  weight  of  the  evi- 
dence, and  that  justice  will  be  better  served  by  another  trial. 

There  is  considerable  force  to  the  argument  of  the  cab 
company  that  the  conduct  of  plaintiff's  counsel  influenced  the 
verdicts  retiorned  by  the  jury,  but  since  the  cause  will  have  te 
be  retried  for  the  other  reasons  indicated,  we  refrain  from 
discussing  that  question. 

Accordingly,  both  judgments  of  the  Superior  court  are 

reversed,  and  the  cause  is  remanded  for  another  trial, 

JUD^iSKTS  RFVERSBD  AND  CAUSB 
HMAKBID  FOR  Smv  TEIAL. 

Scanlan  and  Sullivan,  JJ.,  concur^ 
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EDWARD  BORKSOBOM, 

Appellanjt, 


APPEAL  FROM  SUPER||R  COURT, 


SOUTH  SHO: 
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COOK  cou|rc1 

^  ^  ti  X  ^^«l  ^  o  ^ 

MR.  PRESIDING  JUSflCE  FRISKD  DKLIYHRED  THE  OPINIo/oF  TSK   COURT jj^-, 

While  ridjJng  iiis  bicycle  in  a  v/esterly  direction  on  th© 
north,  side  of  ^Ath.  place,  a  few  feet  east  of  Harper  avenue,  on 
the  evening  of  March  17,  1941,  plaintiff,  a  janitor,  68  years  ©f 
age,  was  struck  and  injured  by  defendant's  automobile,  which  had 
been  proceeding  in  a  southerly  direction  on  Harper  avenue  and 
turned  sharply  to  the  left  into  54th  place «  Plaintiff's  suit 
for  damages  was  tried  by  a  jury  and  resulted  in  a  verdict  in 
his  favor  for  $1,000,  from  which  he  appeals,  primarily  because 
the  award  of  damages  was  grossly  inadequate » 

Although  defendant  argues  tliat  the  jury  should  have 
returned  a  verdict  in  its  favor,  it  filed  no  cross-appeal  and 
Is  apparently  satisfied  with  the  judgment,  because  it  asks  for 
an  affirmanoe  thereof.  Therefore  it  will  be  unnecessary  to 
discuss  the  question  of  liability,  which  was  determined  by  the 
verdict  findii^  defendant  guilty. 

Following  the  accident  about  9:30  in  the  evening,  plain- 
tiff was  taken  to  the  Illinois  Central  Hospital,  v/here  he  re- 
mained twelve  days,  until  Ivlarch  29,  X-rays  of  his  left  leg 
and  skull,  which  were  subsequently  admitted  in  evidence,  showed 
two  oblique  fractures  of  the  lower  left  tibia,  as  well  as  a 
transverse  fracture  of  the  fibula,  and  a  skull  fracture  running 
from  approximately  the  center  of  the  forehead  down  into  the  orbit 
of  the  eyes.  Dr.  William  Culpepper,  a  specialist  in  roentgenology 
and  roentgentherapy,  testified  that  the  X-rays  shov/ed  a  linear 
fracture  through  the  frontal  bone  of  the  skull  about  two  and  one- 
half  inches  long,  involving  the  sphenoid  bone,  which  is  the  roof 
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or  orbit  Of  the  right  eye,  up  into  the  frontal  sinuses,  and 
also  disclosed  a  stellate  fracture  of  the  left  leg  extending 
two  inches  from  the  articular  surface  of  the  left  tibia  inward 
to  the  cortex  about  three  inches  in  length,  as  well  as  a 
transverse  fracture  of  the  fibula* 

Dr.  Lawence  Benjamin  attended  plaintiff  iimediately 
after  the  accident.  He  appUed  a  splint  to  the  left  leg,  and 
a  week  later  put  on  a  plaster  cast.  Fie  took  eare  of  plaintiff 
during  the  time  he  was  in  the  hospital  and  then  continued  treat- 
ments  at  plaintiff. s  home  until  Llay  27.  Thereafter  plaintiff 
came  to  the  physician's  office  for  massage  and  heat  treat..ents. 
Upon  trial  Dr.  Benjamin  testified  that  he  found  three  fractures 
of  the  left  leg,  as  well  as  a  fracture  of  the  skull. 

Dr,  E.  Blake  Wright  examined  plaintiff  April  12,  I942, 
more  than  a  year  after  he  had  returned  to  his  home  from  the  ' 
hospital,  and  testified  that  he  found  some  muscle  atrophy  in 
the  left  thigh  and  ealf,  also  a  few  scars  around  the  axilla  on 
the  left  Side  and  the  chest,  /.ccording  to  Dr.  -right's  notes, 
the  calf  of  plaintiffs  left  leg  measured  one-half  inch  less 
in  circumference  than  the  right,  and  the  left  thigh  showed  a 
like  discrepancy.  He  also  found  a  slight  lateral  movement  at 
the  knee  Joint,  which  he  described  as  being  not  a  normal  condi- 
tion. He  also  stated  that  plaintiff  complained  of  his  inability 
to  hear  or  siseilj  that  the  hearing  difficulty  might  be  attri- 
buted to  plaintiffs  age,  but  that  his  age  would  not  account  for 
the  deficiency  in  his  sense  of  smell. 

Plaintiff  testified  in  his  own  behalf  that  he  was  forced 
to  remain  out  of  work  four  months  after  the  accident,  during 
which  period  he  received  no  pay.  jas  earnings  before  the  acci- 
dent were  $130  a  month.  He  was  unable  to  do  any  heavy  work 
when  he  finally  resumed  his  Janitorial  duties  and  had  to  hire 
a  helper  to  whom  he  paid  $8u  to  $100^  at  the  time  of  the  trial 
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he  still  had  to  be  assisted  by  the  helper  with  the  heavy  work. 
He  stated  that  his  leg  was  still  very  weak,  and  that  his  hearing 
and  sense  of  smell  continued  to  be  impaired  since  the  accident. 

Plaintiff »s  hospital  bill  amounted  to  $71,20.  He  paid 
Dr.  Benjamin  $198,  According  to  the  evidence,  his  loss  .f 
earnings  for  four  months,  at  $130  a  month,  aggregated  $520, 
and  he  paid  a  helper  $80.   Thus,  his  medieal  expenses  and 
salary  loss  totaled  $869.20.  The  difference  between  the  $1,000 
verdict  and  judgment,  and  the  amount  necessarily  expended  fey 
plaintiff  as  a  result  of  the  accident,  was  approximately  $130, 
which  seems  to  us  grossly  inadequate,  considering  the  nature  9f 
his  injuries,  wMch  included  a  fractured  skull,  three  fractures 
of  the  left  leg,  atrophy  of  the  thigh  and  calf,  excess  lateral 
ia©v«ment  of  the  left  knee  joint,  and  an  impairment  of  his  sense 
•f  saell,  to  say  nothing  of  the  pain,  suffering  and  impairment 
of  his  capacity  to  work  up  to  tiie  time  of  the  trial  and  pro- 
bably thereafter. 

Defendant  argues  that  the  reviewing  court  will  not  set 
aside  a  verdict  for  plaintiff  on  the  ground  tha-c  the  damages 
assessed  are  inadequate  where  the  plaintiff  Is  not  entitled  to 
recover,  and  its  counsel  suggested  on  oral  argument  tiiat  the 
jury  probably  returned  a  sympathetic  verdict  because  of  toe 
questionable  guilt  ©f  defendant.  However,  upon  the  record 
presented,  we  must  assume  that  the  finding  of  the  jury  Is 
proper  as  t©  defendant's  guilt,  since,  as  heretofore  stated, 
it  filed  no  cross-appeal,  and  asks  that  the  judgment  be  affirmed. 
We  recently  had  occasion  to  consider  an  inadequate  verdict  ia 
Luner  v,  Gelles,  314  111.  .,pp,  659,  wherein  plaintiff  suffered 
a  leg  injury  and  was  incapacitated  for  about  two  months,  for 
which  the  jury  awarded  him  $37^*  His  actual  expenses  amounted 
to  $183,90,  and  loss  of  wages  aggregated  some  $190,  The  court 
denied  a  motion  for  a  new  trial.  On  appeal  we  reversed  the 
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judgment  with  the  following  observation:  "It  is  obvious  tliat 
the  Jury  either  found  the  defendant  guilty  and  disregarded  the 
proper  elements  of  damages  to  which  plaintiff  was  entitled,  or 
made  a  compromise  between  questionable  guilt  on  the  part  of  the 
defendant  and  actual  expenditures  on  the  part  of  the  plaintiff  *• 
and  held  that  the  motion  f»r  a  new  trial  should  have  been  sustain^. 
ed« 

In  MSBJia^^y  V.  S^o|i^  309  in*  App.  516,  plaintiff,  55 
years  of  age,  was  seriously  injured  in  an  automobile  accident. 
The  evidence  showed  pecimiary  expenses  of  some  $1,700,  The  jury 
returned  a  verdict  of  $2,000,  leaving  a  balance  slightly  over 
$300  as  compensation  for  permanent  injuries,  past  and  future  pain 
and  suffering.  In  that  case  the  court  also  denied  plaintiff's 
motion  for  a  new  trial.  Upon  reversal  it  was  pointed  out  that 
at  coiiimon  law,  new  trials  were  not  allowed  upon  the  ground  that 

the  damages  allowed  by  the  jury  were  insufficient,  and  quoting 

u>  we 

^^°^  plffler  V,  Parrish,  144  111,  App,  270,2said:   "»But  the  modern 

rule  is  tliat  0  new  trial  may  be  granted  where  the  verdict  is 

grossly  inadequate,  for  the  same  reasons  as  those  governing  ?/here 

the  verdict  is  excessive.     [Citing  esses,]     A  verdict  for  a 

grossly  Inadequate  amount  stands  on  no  higher  ground  on  legal 

principles  than  a  verdict  for  an  excessive  or  extravagant 

*^o^*»"'  Upon  careful  consideration  of  the  evidence  pertaining 

to  I  injuries  sustained  by  plaintiff,  some  of  which  may  hs.ve  a 

permanent  effect,  and  the  actual  expenses  incurred  by  him  as  a 

direct  result  of  the  accident,  we  are  impelled  to  hold  that  the 

damages  awarded  plaintiff  were  so  grossly  inadequate,  unfair  and 

unreasonable  that  the  court  should  have  granted  a  nev/  trial. 

For  the  reasons  indicated,  the  judgment  of  the  Superior 

court  is  reversed,  and  the  cause  is  remanded  for  another  trial, 

JUDSMBKT  REVERSED  AND  CAUSE 
Raai^ED  FOR  ANOTHER  TRIAL. 

Seanlan  and  Sullivan,  JJ,,  concur* 
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)   APPEAL  FROM  SUPER! 

PAUL  P.  JOKES,  DlyetStor        )  ^'^^ 

of  Insurance  of  Illinois,      ) 


je  Of  Illinois,      ;   o  O  <^'  T  /¥ 
Appellant.         )   ^J  ^  <£>  l«ii«  ^O 

MR.PRESIDIKG  JUSflCS  FRIEND  DELI?ERED  THE  OPINION  OP  THE  COURT, 

Paul  P,  Jones,  Director  of  Insurance  of  Illinois,  appeals 
frcMi  an  order  or  decree  of  the  Superior  court  entered  in  two 
proceedings  brought  in  that  court  under  section  13  of  "An  Act 
to  provide  for  the  licensing  of  insurance  agents,"  etc.,  ap- 
proved January  21,  I936  (111,  Rev.  Stat,  194-1,  ch.  73*  pars, 
587-612).  In  the  first  proceeding  plaintiff  filed  a  petition 
for  review  of  an  order  of  the  Director  of  Insurance  dated 
Jfoveniber  10,  1941,  purporting  to  revoke  a  broker's  license 
issued  to  petitioner  under  the  foregoing  statutej  this  petition 
was  filed  as  Ko.  41-S-18299,   The  second  proceeding  is  a  peti- 
tion for  review  of  an  order  of  the  Director  of  Insurance  re- 
fusing to  issue  a  broker's  license  to  petitioner  for  the  year 
beginning  March  1,  1942  and  purporting  to  find  that  petitioner 
was  Ineligible  to  hold  such  a  license;  that  case  was  filed  as 
No,  42-S-5722.  The  two  causes  were  consolidated  for  trial, 
and  upon  hearing,  the  court  reversed  both  orders  of  the 
Director  of  Insurance,  and  directed  that  he  issue  to  petitioner 
an  insurance  broker's  license  for  the  year  coimaencing  ilarch 
1,  1942. 

The  record  discloses  that  on  March  23,  1942  petitioner, 
at  his  own  instance,  of  his  own  volition  and  upon  his  own 
motion,  obtained  an  order  dismissing  the  first  proceeding  aad 
thereafter,  on  April  21,  1942,  upon  his  own  motion  prevailed 
upon  the  covirt  to  vacate  the  order  of  dismissal.  Respondent 
thereupon,  ''specially  appearing  for  the  sole  purpose"  of  his 
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motion,  moved  the  court  to  vacate  the  order  reinstating  the 
cause  and  setting  aside  the  previous  order  of  dismissal  on 
the  ground  that  the  court  had  n©  jurisdiction  to  set  aside 
the  dismissal,  that  the  court  erred  in  setting  It  aside  and 
that  the  order  was  contrary  to  law.  April  25,  1942  petitioner 
filed  the  second  proceeding  to  compel  the  respondent  t©  Issue 
to  him  a  license  for  the  year  ecaaE^encing  March  I,  1942,  An 
order  consolidating  the  two  causes  was  then  entered,  following 
which  respondent  appeared  specially  for  the  sole  purpose  of 
his  motion,  and  moved  to  vacate  the  order  of  consolidation  on 
the  ground  that  it  would  improperly  deprive  him  of  the  oppor- 
timity  to  contest  the  second  suit  on  the  merits  without  appear- 
ing in  the  first,  whioh  had  been  voluntarily  dismissed  by  the 
court  on  petitioner's  motion,  and  with  respect  to  which  action 
respondent  contended  the  court  had  no  jurisdiction.  The  court 
denied  the  motion  for  severance  and  also  for  vacation  of  the 
order  of  consolidation.  Respondent  took  no  further  steps  in 
the  suit  and  did  not  participate  in  the  trial  thereof. 

Ho  controversy  arises  upon  the  facts.  The  principal 
question  presented  is  whether  the  court  had  jurisdiction  t© 
vacate  the  order  of  voluntary  dismissal.  Under  the  rule 
existing  prior  t©  the  enactment  of  the  Civil  Practice  Act, 
the  court  had  no  jurisdiction  to  vacate  a  judgment  &   order 
of  voluntary  dismissal.  It  was  so  held  in  Weisguth  v.  Supgeme 
Tribe  of  Ben  Har.  272  111.  541^  wherein  the  court  stated  the 
reason  for  the  rule  as  follows:  "If  a  plaintiff  by  his  delib- 
erate and  voluntary  act  secures  the  dismissal  of  his  suit  he 
must  be  held  to  have  anticipated  the  effect  and  necessary 
results  of  this  action  and  should  not  be  restored  to  the 
position  and  the  rights  which  he  voluntarily  abandoned* 
Ifeivlng  taken  a  non-suit,  his  only  recourse  is  to  begin  his 
action  anow."  It  Is  true  the  court  held  that  defendant  had 
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waived  its  right  to  object  to  the  reinstatement  of  the  cause 
because  it  had  voluntarily  appeared  and  participated  in  the 
trial;  but  in  the  case  at  bar  respondent  appeared  under  a 
special  and  limited  appearance  to  object  to  the  order  and  thus 
preserved  his  right  to  challenge  the  jurisdiction  of  the  court. 

It  is  urged,  however,  that  since  the  enactiaent  of  the 
Civil  Practice  act  and  under  section  50  (7)  thereof  (111.  Rev. 
Stat.  1941,  ch.  110,  par.  174),  the  rule  at  common  law  no  longer 
prevails.  That  section  of  the  statute  provides  that  "The  court 
may  in  its  discretlan  before  final  judgment,  set  aside  any  de- 
fault, and  may  within  thirty  days  after  entry  thereof  set  aside 
any  judgment  or  decree  upon  good  cause  shown  by  affidavit,  upon 
such  terms  and  conditions  as  shall  be  reasonable,"  Counsel's 
argument  that  section  50  purported  to  change  the  common  law  rule 
is  not  supported  by  any  authority,  and  we   do  not  think  that  the 
section  relied  upon  was  intended  to  cover  the  circumstances  here 
presented  or  to  alter  the  rule  prevailing  under  the  coimnon  law» 
Moreover,  petitioner's  motion  for  reinstatement  ©f  the  cause  was 
oral  and  no  "good  cause"  was  shown  by  affidavit  or  otherwise  for 
setting  aside  the  order  or  judgment  of  dismissal. 

With  respect  to  the  second  cause  wherein  petitioner  sought 
a  review  of  an  order  of  the  Director  of  Insurance  refusing  to 
issue  a  broker's  license  to  him  for  the  year  beginning  March  1, 
1942,  respondent  interposed  no  defense  because  it  was  his  conten- 
tion that  the  court  had  no  jurisdiction  of  the  first  proceeding 
and  therefore  no  right  to  consolidate  the  two  causes.  We  thUik 
the  order  of  consolidation  was  improvidently  issued,  but  no  cases 
are  cited  and  we  know  of  moae  which  would  preclude  petitioner 
from  proceeding  with  the  second  cause,  giving  respondent  the 
right  to  plead  and  interpose  such  defense  as  he  may  have« 

Accordingly,  the  order  is  reversed  as  to  the  first  cause, 
and  as  to  the  second  cause,  the  order  is  reversed  and  the  cause 
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remanded,  with  directions  that  a  hearing  be  had  on  the  merits 
and  for  such  further  proceedings  as  may  be  necessary. 

OBDER  IN  FIRST  CAUSE  RSVERSEDj 
ORDER  IN  SECOND  CAUtJE  REVERSED 
AND  CAUSE  REMANDED  V/ITTT  DIREC- 
TIONS. " 

Scanlan  and  Sullivan,  JJ,,  concur. 
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mTBkH  KATZIN  and  SDM  L.  mi3S, 

Appellants, 

K4BC0  LIQUIDATING  COIPAM,  a  corporatlonj 

K,"-a,   I.  GORPOILMIOIT,  a  corporation^ 
NATIOML  BOND  &  lOTESTMEKT  COMPAMZ'  OF 
livDIAm,   ■UfC,,  a  corporationj   HA-^IOML 
BOSD  &  IWElBfiaiKT  GOMPAHY,    IKG./,  a 
ccrporation;   HAflOML  BOND  d/lNVlSTIffilT 
COMPAMY,   a  corporaMonj   miljAon  AGSHGY, 
IKC,  a  corporation^  "I.QAK  .tfORPOE/'TIOl, 
a  corporation!   PIBST  LOArCOMPASY,  a 
corporation;   CO^^RCB L 'GHSDI!?.  COMPANY, 
a  corporationj  BEATRipi  ROTHSGIIlIia* 
individually  and  as  erxecutris  of  the    .^ 
last  will  and  test<3^ent  of  Melville       ^"''•■•^ 
Rotixschild,   decaas^di  muniJjS  ROTH- 
SGIULD,   JR. J   A,   FkAM  ROTl^CrULD; 
KAHGY  MOREIS  RQJSH^GHILDj    SUSAl  ROTJi-       •  . 
SGHILDi    LEE  PRAimj   123RWY31  MUKKj  WALTER 
FEAIQC,   and  DAtlD  B.   ST13RM, 

Appellees, 


}      APPEAL  FROM 

) 

)      GIRGUIT  CGUET, 
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)      COOK  COTBTTY. 
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Ml.  JD'STXCE  SGAKLAN  DELIVERED  TIB   OPISIOH  OF  TEE  GOmri, 

Plaintiffs  appeal  from  an  order  sustaining  defendants' 
motions  to  strike  tii©  asiended  complaint  and  dismissing  the 
complaint  for  want  of  equity. 

The  amended  ooaplaint,  including  the  e^'ddbits  attached 
thereto, is  a  lengthy  pleading.  Briefly  stated,  it  alleges 
that  defendant  Kabco  Liquidating  Company  is  a  Delaware  cor- 
poration but  tloDt  its  principal  ofJice  and  place  of  business 
is  in  Chicago}  that  defendants  S.  B,  I,  Corporation,  National 
Bond  (x   Investment  Company  of  Indiana,  Inc.,  Mational  Bond  & 
Investment  Company,  Inc.,  lational  Bond  &  Investment  Company, 
Monarch  Agency,  Inc.,  Loan  Corporation,  and  First  Loan  Company 
are  wholly  owned  subsldiarias  of  Nabco  Liquidating  Company; 
that  in  August,  1936,  Melville  K.  Hothsehild,  now  deceased, 
owned  ninety  per  cent  of  the  stocK  of  Nabco  Liqaldsting  Company 
(hereinafter  also  designated  as  laboo)  and  defendant  Lee  Frank 
/  owned  ten  per  cent;  that  as  a  result  mf   a  change  in  the  capital 
structure  Rothschild  and  Frank  became  the  owners  of  612,200 
shares  of  coimuon  stock,  which  was  all  of  the  coiamon  stock  out- 
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standing;  that  plaintiff  Katzin  has  o\med  200  shares  of  the 
cotfiiaon  stock  siiica  October  6,  1936,  and  plaintiff  Weiss  lias      | 
owned  50  shares  of  that  stock  since  IToveiaber  20,  1936j  that 
until  October  31,  194I,  Nabco  and  its  subsidiaries  conducted     ; 
business  from  fifty-one  offices,  located  in  t^^'exzty  states; 
timt  the  business  of  Nabco  and  its  subsidiaries  was  principally 
the  purchase  froH  automobile  dealers  of  secured  notss  and  otlier 
obligations  arising  in  connection  with  the  sale  of  new  and  used 
automobiles,  and  the  financing  of  wholesale  purchases  of  auto- 
mobiles by  dealersj  tlmt  defendants  Lee  Frank,  Melville  Rotla- 
schild,  Jr.,  A»Fran}c  Rothschild  and  Walter  FTank  have  been  direc- 
tors of  Nabco  since  I9361  tlmt   defendant  Stern  T?as  c   director 
from  1936  until  October,  l941j  tliat  on  July  17,  1941,  Helville 
H.  Rothschild  diedj  that  his  widoiv,  defendant  Beatrics  Rothscliild, 
individually  and  as  executrix  of  his  ©state,  and  laelville  Kotb- 
schild,  Jr.,  A o Frank  RothscMld,  Nancy  Ivlorris  Rothschild  and 
Susan  Rothschild,  members  of  IxLs  family,  individually  and  as 
beneficiaries  under  various  trusts,  owned  or  controlled  stock 
aggregating  398*750  shares,  and  the  common  stoci:  holdings  of 
Lee  S'rank,  Merwyn  Frank  and  vii®lter  Frank,  all  related  to  the 
decedent,  aggregated  20,850  shares |  that  the  directors  of  labc© 
were  all  controlled  and  directed  in  their  actions  as  directors 
by  the  Rothschilds  and  the  Franks j  tiiat  under  the  charter  of 
Kabco  and  the  la^sfs  of  Delaware  any  sale  of  the  entire  assets 
of  the  corporation  v/as  recjaired  to  be  approved  by  the  affirmative 
vote  of  th©  holders  of  a  majority  of  the  outstanding  shares  of 
stocji  of  the  corporation!  that,  for  certain  selfish  reasons,  the 
RothscMlds  and  Franks  conspired  to  effect  a  quick  sale  of  all 
of  the  assets  of  Mabco  and  its  subsidiaries  during  194-1,  and 
during  October,  1941,  they  caused  the  directors  of  Rabc©  t© 
submit  to  the  stockholders  thereof  a  proposed  sale  of  all  of 
the  assets  thereof  to  CoEKiercial  Credit  Cocipany,  defendant, 
and  they  and  the  directors  caused  a  meeting  to  be  held  of  the 
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stockholders  of  Habcc  for  tiie  purpose  of  approvixig  a  sale  of 

its  assets  to  Cc^imercial  Credit  Coapanyj  that  said  Rothschilds 
and  Franks,  because  of  thfcir  aggregate  ste^res^  viers  able  to 
control  any  meeting  of  stockholders;  tliat  at  a  laeeting  of  the 
stockholders  held  for  the  purpose  of  considering  the  proposed 
sale  of  the  assets  thereof  to  Commercial  Credit  Coaipany  they 
approved  the  maJd-ng  ©f  a  contract  of  sale,  ilis  contract  is 
made  a  part  of  the  coisplaint  &s  an  exhibit,  and  it  and  certain 
exiiibits  attached  to  it  take  up  forty-six  pages  of  the  addi-     I 
tioaal  abstract.  The  following  is  the  all  important  allegation 
in  the  ajaended  coaplaint:  "The  sale  price  fixed  in  said  contract 
of  sale  is  at  least  ijilO, 000,000  less  than  the  fair  value  ©f  the 
assets  sold  thereunder,"  The  coaiplaint  further  alleges  that  as 
a  result  of  the  sale  the  profits  realised  thereon  by  the  Roth- 
schilds and  Franks  will  be  tsixable,  for  federal  income  tax  pui^- 
poses,  not  at  the  normal  tax  and  surtax  rat&s  fixed  by  the 
United  States  Revenue  LaT^s,  but  £it  fifteen  par  csint  of  the 
amounts  of  such  profits;  th&t  plaintiffs  &rA   the  remaining 
stoci:h.old®rE  have  sustained  &  loss  through  the  said  sale  of  the 
assets  at  a  grossly  ineasquate  price,  tl^iat  said  sale  works  a 
fraud  upon  the  stcckiioldsrs  of  Sabco,  otiisr  than  the  Rothschilds 
and  S"ranks,  and  that  the  contract  ought  to  be  declared  of  n©  legal 
effect.  I'he  prayer  for  relief  seeks  &   reacissioa  of  the  contract 
■with  GoEs.erci£il  Credit  Compijuj,   or,  in  the  alter ijative,  enforce- 
ment of  liability  personally  against  the  Hothschilds,  the  Pranks, 
and  the  directors  of  Naboo  for  the  loss  occasioned  to  the  minority 
stockholders,  ixicluding  plaintiffs,  through  said  sale. 

Defendants'  motions  to  dismiss  the  amended  complaint  were 
sus'tainsd  and  an  order  was  entered  dismissing  the  amended  com- 
plaint, from  which  order  the  instant  appeal  is  prosecuted. 

Defendants  have  filed  in  this  court  a  motion  in  the  nature 
of  a  plea  of  release  of  errors.  By  this  plea  and  the  affidavit 
and  exhibits  accompanying  the  plea  the  following  facts  are  showns 
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;^Xv6feills  9d.:r  feoa  5sX«  aM*  XS    .ettOTtie  lo  aeiiQisi   10  eelq  b  lo 
towQ^s  Qia  e^3£il  8iiXw«XIol  md"  «soXq  a£W  giiir^aBqjiiooofi  8;fXdi£bc©  fans 


That  on  rovamber  6,  1941,  Rabco  gave  notice  to  all  of  its 

stockliolders  that  a  special  meeting  of  the  stockholders  ?/ouXel 
be  held  on  Ilovember  1?,  1941,  far  the  purpose  of  ratifying, 
approving   and  confii'^ing  the  sale  of  its  assets  to  CosHaereial 
Credit  Company,  and  also  to  consider  a  plan  for  the  liquidation 
of  the  GorpoTi-tion,  under  T/hich  ther^  tfotilcl  be  ^i?tribat&d  to 
the  holders  of  zhe   outstanding  preferred  stock,  in  cash,  an 
acount  equal  to  the  full  par  value  of  each  share  of  said  pre- 
ferred fcitock,  together  with  -all  di7ic:.ends  accrued  thereon,  and 
for  the  distribution  of  the  reas.ining  S'jsets  to  the  holders  ©f 
.  the  cor'Ui-on  stock;  tliat  on  Piovember  25',  1941,  irabco  caused  t& 
'  be  sent  to  eaeli  of  its  stocidiolders  a  notice  th&t  the  sals  ®f 
-.  its  assets  to  Cosiiserelal  Credit  Company  h£.d  teen  consuiamated, 
s£ijd  thai  a  plan  for  Uxe  complete  liquidation  of  the  corporation 
had  been  adopted  and  approved  by  the  stockholders  at  the  meeting 
held  JTovember  17,  1941  j  that  by  tMs  notice  the  stockholders 
were  advised  that,  under  s&id  plan  of  complete  liquidation  the 
first  didtributions  to  stockliolders  would  be  made  in  1941  j  that 
en  Deceaiber  12,  1941,  Kabco  caused  to  be  sent  to  all  of  its 
comiaon  stoakholde'cs  a  notice  tlmt  on  and  after  December  15, 

1941,  the  first  liquidating  distribution  of  |18  per  share  would 
be  available  to  all  of  the  eoamon  stoekholdersi  that  on  March  4, 

1942,  certificates  of  coaiaon  stock  standing  in  the  name  ©f 
Kathan  Katziin,  plaintiff,  were  presented  at  The  First  Mational 
Bank  of  Giiicago  as  the  Paylni;  Agent  of  the  corporation  in  the 
siatter  of  said  first  liquidating  distribution  of  $18  per  share 
to  the  corporation's  coBimoa  stockholders,  and  Hathan  Katzin  was 
thex*eupon  paid  the  sua  of  $18  por  share,  or  a  total  of  $3,600, 
and  he  received  the  same  as  first  liquidating  distribution  on 
his  shares  ©f  steckj  that  on  October  9,  1942,  the  stock  certifi- 
cate of  Edaa  Levy  Weiss,  plaintiff,  was  presented  to  said  Paying 
Agent,  and  she  was  paid  the  sum  of  $l8  per  share  as  a  first 
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liqu:5.datini-  distriliution  on  the  50  ??hcire3  of  coiimoa  stock  of 
the  corporation  standing  in  hor  nar^e  and  she  thereupon  accepted 
said  payment.  Defondants  contend  timt  plaintiffs,  by  their 
aforesaid  conduct,  ha7e  waived  ijid  relef^sed  any  and  all  errors 
that  they  coLipl&in  of  In  their  appeal,  f'B   will  briefly  refer 
to  certain  of  the  c-uthoritloE  cited  by  dofendants  in  suppert 
of  tbelr  Biotion: 

In  Iphnson  v^   ring-Uchf-rdscn  Co.,  36  I^.  (2d)  675,  the 
complaint  sought  to  n&intain  an  action  against  tb6  president  of 
the  Gorporetlon  to  conpel  his  to  account  for  csrtain  alleged 
wrongful  acts.  The  suit  purported  to  b©  on  behelf  of  all  stock- 
holdf^rs,  but,  as  in  the  case  at  bar,  nc  other  stockholders  joined 
with  the  complaln&ntoln  sustaining  the  dismissal  of  the  suit  the 
coiirt  said  (p,  678): 
/  ■        "If  a  complaining  stocidiolder  may  abandon  or  discontinue 
his  suit,  it  is  equally  plain  that  if  hs  has  acqulssced  in,  ®r 
i/?9.ived  his  right  to,  ob^^ct  to  the  wrong  of  which  he  cciaplains, 
his  suit  iBay  be  dismissed;  other  stockholders  not  having  been 
admitted  as  parties  to  the  action," 

In  13  Flet3hor's  Cyclopsdla  Corporations  (Perm,  Ed,) 
Ch.  58,  Sec,  5862,  the  author  states:  ^'%.:. 

"A  stocldiolder  who,  -Rrith  laoTiledge  of  the  facts,  liimself 
has  glv®?-i  his  ccasent  to,  ©r  acquiesced  in,  acts  of  the  directors 
or  other  corporate  officers,  or  of  »a;}ority  stocicholders,  cannot 
ordinarily  attack  such  acts  afterwards.  -^-^^  If  a  majority  of 
the  stoclrholdars  do  or  authorise  an  act  ar^  to  irMch  it  is  net 
within  the  power  6f  a  laalority  to  bind  the  lainority,  but  wiiich 
\7ould  bo  valid  if  all  consent,  stockholders  who  do  not  take 
part  may  ratify  the  act,  or  may  b®  ©stopped  Isy   acqulesceneej 
and  they  will  be  held  to  have  ratified  or  acquiesced  in  th« 
act  of  the  majority  if,  with  laio^iledge  of  the  act,  they  un- 
reasonably delay  in  giving  notice  ©f  their  dissent,  ***  3©  a 

i 

stockholder  cannot  attack  a  wrongful  or  ultra  vires  act,  where 
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he  has  accepted  pecuniary  benefits  thereunder,  with  knowled^ 

of  the  facts.  Acceptance  of  dividends  resultiiig  from  the  act 

or  thing  complained  of  has  in  several  instances  been  held  to 

work  an  estoppel,  ***  if  no  other  stoakiiolders  have  joined  as 

plaintiffs,  the  siiit  may  be  diaaiissed  against  ti^  estopped 

plaintiff." 

In  Tr pons tine  v^  Reaing ton  Rand,  Inc.^  1942  A,  95#  there 
was  a  reclassification  of  the  stock  of  the  defendant  corporation 
because  of  arrears  in  ctimulative  dividends  on  the  preferred 
stock.  Tv/o-thirds  or  more  of  each  class  of  stock  consented  to 
the  reclassification  but  the  plaintiff  did  not  consent  and  voted 
his  shares  in  opposition,  and  he  filed  a  suit  to  enjoin  the  de« 
fendant  and  directors  from  doing  anything  in  furtherance  of  th© 
plan.  Thereafter  he  withdrew  his  motion  for  an  injunction  in 
the  Hew  'fork  court  and  later  transmitted  hlB   first  preferred 
sliares  to  tae  corporation  with  the  request  that  certificates 
be  issued  to  him  in  lieu  thereof  for  the  kinds  of  stock  he  was 
entitled  to  receive  in  accordance  with  the  plan  of  reclassifi- 
cation. Later  the  Supreme  Court  of  Delaware,  in  reversing  a 
decree  of  the  chancellor  in  a  proceeding  similar  to  the  one 
commenced  by  Trounstine,  stated  (p,  99): 

"The  rule  is  a  general  one  tliat  he  who  participates  in 
©r  acquiesces  in  an  action  has  no  standing  in  a  court  of  equity 
to  complain  against  it,  even  though  the  act  be  against  the 
permission  of  the  law.  It  was  so  held  in  Finch  et  al.  v, 
?/arrior  Cement  Corp..  l6  Del,  Ch.  44,  141  A.  ^4,   where  one 
who  had  participated  in  an  unlawful  issue  ©f  stock  was  denied 
the  right  to  complain  against  its  issuance.  The  principle 
has  been  affirmed  in  many  decisions  and  applied  in  a  great 

variety  of  fact  situations.  As  a  general  rule  equity  will 

ant 
not  hear  a  complain/  stultify  himself  by  complaining  against 

acts  in  which  he  participated  ©r  of  which  he  has  demonstrated 
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Ms  appro^l  by  sharing  In  their  benefits.  This  observation 
has  added  force  where  the  acquiescence  relates  to  rights  ©f 
the  assenting  party  that  are  contractual  in  nature,  as  is  the 
situation  in  this  case,  v 

i 

"In  2  Cook  on  Corporations  (8th  Ed.)  p.  1673,  it  is  \ 
said:  •      ^  \ 

.    "'A  stockholder  may  be  estopped  from  objecting  to  an 
£aendBieRt  by  his  express  or  implied  acquiescence  therein.  Any 
acts  jjidieatlng  an  acceptance  by  hlBi  of  the  amendment  bind  him 
end  b&r  his  suit.  AcqiUescence  may  sometimes  grow  out  of  his 
silence  or  delay  under  circumstances  that  called  on  him  to 
diasent  if  he  so  intended. ♦« 

Defendants  cite  other  cases  and  authorities  analogous 
to  the  foregoing,  but  it  would  unduly  lengthen  this  opinion 
to  refer  to  all  of  them. 

In  plaintiffs'  answer  to  defendants'  motion  to  dismiss 
th©  appeal  they  contend  that  the  act  of  ITathan  Katzin  in 
accepting  his  liquidation  distribution  on  his  shares  of  stock 
on  Ksirch  4,  I942,  occurred  prior  to  the  entry  of  the  decree 
from  which  the  appeal  is  taken  and  such  act  cannot  be  the  basis 
of  a  plea  of  release  @f  errors,  and  that  the  motion  of  defend- 
ants to  disBiiss  is  a  single  motion  to  dismiss  "the  appeal  ®f 
th@  Appellants,"  and  therefor©  the  entire  motion  must  be 
overruled.  Plaintiffs  also  contend  that  while  they  sought 
in  their  complaint  to  have  th©  eontrsot  of  sale  declared 
fraudulent  and  of  no  legal  effect,  they  also  sought,  in  the 
alternative,  that  if  it  appeared  that  no  relief  could  be  had 
against  Coismercial  Credit  Company,  the  purchaser,  to  charge 
the  directors  and  majority  shareholders  of  Nabeo  with  personal 
liability  for  the  losses  sustained  by  the  minority  shareholders 
Qf   such  corporation  by  reason  of  the  sale  at  the  inadequate 
price  I  that  defendant  CoEnixsrciai  Credit  Company  could  not  be 
brought  within  the  jurisdiction  of  the  court  and  hence  the 
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court  was  without  jurisdiction  to  set  aside  the  contract  ©f 
salej  that  "in  the  brief  filed  in  this  court,  and  in  th^. 
arguments  in  support  thereof,  the  appellants  urge  and  argue 
solely  their  right  to  the  alternative  relief  sought  in  the 
trial  court,  naraely,  the  enforceiaent  of  the  personal  liability 
of  the  directors  of  Nabeo  Liquidating  Company,  and  the  share- 
holders thereof,  for  their  wrongful  and  improper  disposition 
of  the  corporate  property,  at  a  grossly  insufficient  pricey « 
that  "the  appellants  are  therefore  entitled  to  take  and  retain 
the  liquidating  distribution  arising  upon  sale  of  the  corporation 
property,  and  sue  the  directors  and  majority  skire holders  for 
the  differenee  between  the  amount  of  such  distribution  and  tlie 
fair  Eiarket  value  of  the  corporate  property  sold,'*  While  de- 
fendant*' motion  siay  have  some  merit  we  have  concluded  to  pass 
upon  the  appeal,  and  the  instant  motion  is  overruled. 

Plaintiffs  concede  that  as  the  trial  court  had  no  juris- 
diction of  the  Goroiiierclal  Credit  Company  the  sale  in  question 
eould  not  be  set  aside.  They  also  concede  that  their  right  t© 
relief  against  the  directors  and  majority  stockholders  is  based 
upon  the  following  allegation  in  the  amended  cojuplaints   "The 
sale  price  fixed  in  said  contract  of  sale  is  at  least  $10,©Ci(l,000 
less  than  the  fair  vclue  of  the  assets  sold  thereunder,"  Ti^j 
contend  that  this  allegation  is  a  statement  ©f  fact  and  that 
defendants  by  their  motion  to  strike  admit  the  truth  ©f  the 
same.  Defendants  contend  that  the  allegation  is  &  nei?*  eon- 
cluslon  of  th©  pleader,  unsupported  by  any  allegation  of  fact 
that  would  tend  to  support  the  conclusion.  It  is  the  settled 
law  the.t  a  Uiotion  to  strike  is  in  the   nature  of  a  general 
dennirrer  and  it  admits  the  truth  only  ©f  facts  properly  pleaded^ 
as  distinguished  from  conclusions,  and  every  allegation  is  to 

be  taken  most  strongly  against  the  |»leader.  The  allegation  in 
question,  in  our  judgment,  is  a  mer©  conclusion  of  the  pleader. 
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Flaintiffs  should  have  pleaded  facts  sufficient  to  laake  out 
a  prima  facJQ  showing  that  the  conclusion  of  the  pleader  was 
warranted.  Moreover,  the  pleader  Ji^akes  general  allegations 
that  the  sale  was  a  fraud  upon  plaintiffs  and  the  minority 
stocicholders  and  that  it  was  brought  about  through  a  conspiracy 
of  the  Rothschilds  and  Pranks,  and  it  is  a  settled  rule  of  law 
that  allegations  of  conspiracy  and  fraud  TAUst  show  the  facts  - 
upon  which  the  allegations  are  based,  (Doose.  v.  Dooaef  30O  111, 
IS-^j  139«)  As  defendants  strenuously  contend,  there  are  facts 
shown  in  plaintiffs*  complaint  and  the  eidiibits  attached  thereto 
that  tend  to  rebut  the  conclusion  of  the  pleader.  It  appears 
from  plaintiffs'  amended  complaint  and  the  ejiMbits  attached 
thereto  that  Habco,  under  the  contract  of  sale  of  the  assets, 
received  $18,978,205.64  for  the  same,  which  was  almost  $2,000,000 
more  tnan  the  book  value  of  the  assets  involved  in  the  sale. 
There  are  cogent  reasons  shovm.  by  the  record  why  the  ordinary 
rules  of  pleading  should  not  be  weakened  in  order  to  give  a 
semblance  of  vitality  to  the  amended  complaint.  At  the  time 
of  the  sale  in  question  Nabco  had  outstanding  612,200  shares 
of  cosimon  stock.  Plaintiffs  together  owned  less  than  one- 
JIgaMjth_jof._ona  per  cent  of  this  stock.  While  they  allege 
that  the  action  is  brought  on  behalf  of  themselves  and  all 
other  Minority  stock^iolders,  n©  other  stocldriolders  have  joined 
in  this  litigation,  and  it  roust  be  presumed  that  the  stockholders, 
other  than  plaintiffs,  were  satisfied  with  the  terms  of  the  sale. 
Under  such  a  state  of  the  record  plaintiffs  must  make  out  a  clear 
priffia  facie  case  in  their  coEiplaint,  There  is  no  allegation  in 
the  cossplaint  that  the  directors  and  majority  stockholders  have 
any  interest  in  the  company  which  purchased  the  assets.  It 
appears  that  the  founder  of  Habco,  its  principal  stockholder 
and  chief  executive  officer,  Melville  N.  Rothschild,  died  on 
July  17,  1941,  and  that  at  the  tiiae  ©f  the  sale  Nabco  had  out- 
standing bank  leans  of  over  $57,000,000,  The  stockholders 
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were  notified,  on  Fovoi  bar  6.  I041  th^*  .    .... 

entered  into  for  tha  -.pIp  oc  ='?  „<•  ■* 

w.,   .,riie  Of  a^l  of  xta  assets  and  tiiat  a 

stocaolUers.  Meeting  wcolu  b.  held  on  November  I7.  1941  for 

the  purpose  of  ratifying.  a,.provlng  and  oonfl.^ng  the  slle, 

and  bjr  the  «a.e  notloe  the  stocKzolaers  .ere  .nformed  that  It 

said  .e,tl„g  there  would  be  brought  up  for  consideration  a  plan 

for  the  ll.aiaation  of  the  corporation  o^der  wMoh  the  proceeds 

Of  the  sale  would  be  distribute,  to  the  stootoolders.  Por  aught 

thct  appears  in  the  amended  con;.lalnt  plaintiffs  attended  the 

-eting  Of  j-ove.*er  17.  1941.  and  there  is  no  allegation  that 

the.  objeotea  to  the  >ale  then  or  «t  any  tl«  prior  to  the  filing 

of  the  =ar.plalnt.  On  Soveaber  2J.  1941,  »ab-o  sent  to  all  of  its 

stockholders  a  notir-p  th-a+  i-^^-^   „, - 

oc..x«  ux   cis..ei;s  jaaa  been  consiamnated, 

that  a  Plan  for  the  eoaplste  U,u.idatlon  of  the  corporation  had 
been  adopted,  and  that  under  this  plan  the  first  distributions  t. 
stooUholders  would  be  ^de  in  15.x.  on  S.cenber  12.  I941.  a  notice 
was  sent  to  all  stocki.olders  to  che  effect  ti^t  on  December  15. 
1941.  there  would  be  available  to  all  co,.^on  stockholders  a 
liquidating  dlsu-lbution  of  m   per  share.  The  original  complaint 
was  filed  Beoember  I3,  1941.  at  which  ti:B9  plaintiffs  tae»  that 
the  sale  of  assets  had  been  consummated  and  the  purchase  price. 
we,978.ioy.64.  had  been  paid,  and  a  plan  adopted  for  the  distri- 
bution of  the  proceeds  of  the  sale  among  the  stockholders.  When, 
m  addition  to  the  aforesaid  facts,  it  appears  that  plaintiffs 
tove  received  and  accepted  their  liquidating  distribution  of 

$18  per  share,  it  seems  cleor  to  ««  ^^■^r  4-  4-u^  ^    , 

$  «»«mto  c-xear  -co  us  timt  zhe   amended  complaint 

is  absolutely  devoid  of  merit* 

in  conclusion,  we  feel  impelled  to  quote  tiie  following 
•rgiment  froa)  defendants'  brief,  r.ade  in  support  of  their  claim 
timt  under  the  record  in  this  case  it  seems  hardly  credible  that 
the  instaat  action  should  be  brought:   "The  prospects  of  the 

automobile  financa  business  in  October,  I94I,  were  not  good. 

Governmental  regulations  had  been  aimounced  prior  to  that  time. 
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restrieting  the  production  of  automobiles.  Other  governraental 
regulations  had  been  announced  restricting  consumer  credit.  The 
Selective  Service  Act  we  a  drafting  laiilionr.  of  aen  v/ho  in  ncrraal 
tiries  would  constitute  a  large  part  of  the  liiarkac  for  the  piir- 
chese  of  autojiobiles  on  the  installment  basis.  The  effect  of 
the  ¥/orld  War  on  general  business  conditions  and  the  possibility 
that  the  UMted  States  might  becojne  in'/olved  directly  in  the  v;ar 
were  daily  growing  more  imminent.  There  was  a  decided  increase 
in  the  cost  of  doing  business  by  reason  of  rising  vmges,  in- 
creosed  taxes,  rents^  etc,  'fhere  was  increased  risk  in  the 
collection  of  outstanding  notes  receivable  because  of  the  Selec- 
tive Service  Act  and  Soldiers'  and  Sailors'  Civil  Belief  Act, 
and  the  possibility  of  greatly  increased  removal  of  borro^-ers 
from  their  norma.l  occupations.  The  me-rket  values  ©f  equity 
securities  froai  the  year  193^  to  October _,  19^1,  as  reflected 
in  the  average  prices  on  the  New  YorK  and  ether  stock  exchanges, 
and  caused  by  the  world  econoisdc  conditicns,  showed  great  uii- 
certainty  as  to  the  future.  There  generally  prevailed  a  large 
reduction  of  net  earnings  by  Ir^rge  corporate  businesses,  irre- 
spective of  increases  of  vol'oise  and  of  gross  earnings," 

The  decretal  order  of  the  Circuit  court  of  Cook  courty 
is  affirmed* 

DEGRHTA-L  OEDSH  AFFIRMED* 

Friend,  P.  J,,  and  Sullivan,  J.,  concur ^ 
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JAMES  BETINIS  and 

JAME9-*iB9TAias,  y^   ) 

^"^■^'-"-.Aigpellees^^/^   )   APPEAL  KtOM  C 

S.  J,  GREGORY,    -^  -  ^^~ 


Appellant,     )    3  2 
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MR,  JUSTTCB  SCAULAir  DELIVKRED  TPIE  OPIFIOK  OF  THE  COURT. 

James  Photakis,  plaintiff,  commenced  an  action  at  law, 
m  the  Superior  court  of  Cook  county,  against  S.  J,  Gregory,' 
defendant,  to  enforce  payment  of  a  check  for  4>*,000,  dated 
April  22,  1940,  payable  to  the  order  .f  James  Betinis,  plain- 
tiff, signed  by  defendant  and  indorsed  and  delivered  by 
Betinis  to  Photakis.  The  Cicer*  State  Bank  comenced  an 
action  at  law,  in  the  Circuit  court  of  Cook  county,  against 
defendant,  to  enforce  payment  of  a  note  for  $8,500,  signed  by 
defendant,  dated  April  20,  I940,  due  in  six  months,  payable 
to  the  order  •f  James  Betinis,  plaintiff,  and  indorsed  and 
delivered  by  Betinis  to  said  Bank.  Thereafter  the  Bank  returned 
the  note  to  Betinis  and  he  was  substituted  as  plaintiff  in  lieu 
of  the  Bank.  The  Photakia  case  was  transferred  to  the  Circuit 
court  and  was  consolidated  with  the  case  wherein  Betinis  ws.s 
plaintiff.  Defendant  filed  in  the  Photakis  case  an  answer, 
wMch  alleges  that  Photakis  was  not  a  holder  in  due  course  of 
the  check.  Defendant  filed  an  answer  to  the  suit  of  Betinis 
in  which  he  alleged  that  the  $8,500  note  was  executed  by  him 
and  delivered  to  Betinis  conditionally  and  that  it  was  net 
intended  to  take  effect  as  a  promissory  note  until  the  happening 
of  that  condition.  Prior  to  the  consolidation  of  the  two  cases 
defendant  filed  in  the  Circuit  court  case  a  counterclaim  against 
Betinis  and  Photakis  in  which  he  alleged,  in  substance,  the 
matters  set  forth  in  his  answers  to  the  two  suits  -  as  to  the 
Photakis  claim  defendant  alleges  that  he  was  entitled  to  a 
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set-off  of  $1,100  against  the  $4,000  check.  The  counterclaim 
sought  to  bring  about  a  consolidation  of  the  two  cases,  to 
obtain  a  surrender  of  the  $4,000  check  after  allowing  a  credit 
thereon,  a  surrender  of  the  $8,500  note,  and  an  injunction 
against  a  transfer  of  the  check  and  note.  The  consolidated 
cases  were  tried  before  the  court  witkiout  a  jury,  fhere  was  a 
finding  and  judgmont  in  favor  of  Photakis,  plaintiff,  for 
$4,000;  a  finding  and  judgment  in  favor  of  Betinis,  plaintiff, 
for  $9i555»43,  and  tht  counterclaim  was  dismissed.  Defendant 
appeals^ 

Defendant  contends:  (a)  "♦Thfi  Court  erred  in  not  finding 
that  the  $4000  Cheek  is  subject  to  a  redaction  ©r  set-off  in 
the  amount  of  $1100  in  the  hands  of  Photakj.s."  (b)  The  Court 
erred  in  not  finding  that  the  $85pO  Note  never  bec&iae  a  legally 
enforclble  obligation,"  (e)  "The  Court  erred  in  not  sustaining 
the  counterclaim  to  the  extent  of  ordering  a  surrender  for  can- 
cellation of  the  $4000  Check  and  th»  $8^00  Note,  enjoining  the 
transfer  of  such  Check  and  Hote,  and  enjoining  the  proseeution 
of  the  actions  at  law  thereon,  •* 

Ho  point  is  raised  to  ti»  pleadings.  The  trial  court 
properly  held  that  the  decision  of  the  case  involved  only 
questions  of  fact« 

Betinis,  Gregory  and  John  L,  Manta,  a  copur chaser  with 
Gregory  of  the  oil  interests  in  question  from  Betinis,  were  all 
born  in  Greece,  Gregory  and  Manta  were  close  personal  friends 
and  their  families  seem  to  have  been  intii&ate;  they  were  both 
friendly  to  Betinis  prior  to  the  transaction  in  question.  All 
were  men  of  considerable  business  experience.  On  the  invitation 
of  Manta,  defendant  went  to  Centralla,  Illinois,  about  April  1, 
1940^  to  look  over  certain  oil  wells  that  Manta  and  others  owned» 
Manta  wanted  defendant  to  invest  money  in  them,  k   few  days 
after  that  time  defendant,  with  his  lawyer,  Lazarus  Krinsley, 
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went  to  Centralis  and  bought  interests  in  two  oil  leaseholds, 

that  were  nit  involved  in  the  transaction  in  question,  B7 
April,  194-0,  Gregory,  through  Manta,  had  invested  $3$,000  in 
oil  leases  in  downstate  Illinois.  On  April  20,  1940,  BetiniS 
«as  the  owner  of  certain  fractional  shares  mf   leases  on  oil 
land  in  the  Centralia  district.  After  certain  conversations 
between  defendant  and  Betinis,  the  details  of  which  are  disputed, 
Gregory  agreed  to  buy  and  Betinis  agreed  to  sell  all  of  his 
interests  in  the  oil  leases.  At  the  request  of  defendant  the 
parties  met  at  the  law  offices  of  Krinsley,  in  Chicago,  on 
Saturday  evening,  April  20,  1940,  for  the  purpose  of  closing 
the  deal,  Gregory;  Attorney  Krinsleyi  Mr,  and  Mrs,  Betinis j 
Richard  R,  Klein,  attorney  for  Betinis,  and  Krinsley* s  steno- 
grapher wore  present,  Gregory  informed  his  attorney  that  h» 
had  made  a  deal  with  Betinis  to  purchase  all  of  the  latter 's 
interest  in  the  Centralia  oil  leases  and  he  asked  Krinsley  to 
check  over  the  leases  and  draw  assignments  ©f  then  to  Manta « 
He  further  told  Krinsley  that  for  the  assignments  he  was  t©  giv© 
Betinis  $14,000  in  cash,  a  note  for  i?8,500,  payable  in  six  aonths, 
and  assume  the  obligations  that  Betinis  had  incurred  in  drilling 
the  wells,  approximately  $8,500,  Gregory  stated  that  he  did  not 
tell  Krinsley  nor  did  anybody  else  tell  him  that  the  note  was  to 
be  paid  upon  conditions j  that  he  did  not  tell  Krinsley  that  Betinis 
was  to  hold  the  note  and  not  negotiate  it,  Krinsley  drafted  assign- 
laents  from  Betinis  and  his  wife  to  Iiilanta,  and  Betinis  and  his  wife 
signed  them,  Gregory  gave  Krinsley  a  blank  check  and  Krinsley 
filled  it  out,  making  it  payable  to  Betinis,  in  tbie  sum  of  $14,000» 
Gregory  then  signed  the  check  and  turned  it  over  to  Betinis,  Krinslej 
also  made  out  a  note  for  $8,500,  payable  to  tlie  order  of  Betinis, 
due  in  six  months,  which  Gregory  signed  and  turned  over  to  Betinis, 
Krinsley  drew  up  an  agreement  by  the  terms  of  which  Gregory  took 
the  lease  assignments  subject  to  all  outstanding  obligatiWM 
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against  Betlnls  and  he  assumed  and  agreed  to  pay  approximately 
$8,500  of  such  obligations,  and  Gregory  signed  this  agreement 
and  gave  it  to  Betinis,  Defendant  did  not  have  on  deposit  in 
his  bank  sufficient  funds  to  cover  the  $14,000  check  and  he 
requested  Betinis  to  hold  it  until  Monday,  at  which  time  arrange- 
amnts  would  be  made  to  give  Betinis  the  cash.  It  was  then  agreed 
that  Krinsley  would  hold  the  assignments  in  escrow  until  Betinis 
received  his  $14,000,  On  Monday,  April  22,  Betinis  went  to  de- 
fendant's office  to  get  the  $14,000,  but  instead  he  was  given 
$10,000  in  cash  and  a  checJc  for  $4,000  and  he  was  asked  to  hold 
the  cheek  for  about  a  week  or  ten  days.  Betinis  agreed  to  this 
arrangement  and  accepted  the  cash  and  check.  ?jfinsley  then 
delivered  the  assignments  to  Gregory.  When  asked  why  he  withheld 
from  his  lawyer  the  fact  that  there  was  a  condition  attached  to 
the  note,  his  answer  was,  "I  didn't  tell  Xrinsley  that  the  note 
was  to  be  paid  upon  condition  because  Krinsley  told  me  not  to  g© 
into  the  deal,  not  to  enter  any  business  transactions  v/ith 
Betinis.  I  overruled  him  when  I  made  the  deal.  I  did  not  tell 
Krinsley  what  the  conditions  of  it  were  because  he  wasn't  in- 
terested." The  testimony  of  Attorney  Klein  corroborates  that 
of  Betinis  as  to  what  transpired  at  the  Saturday  evening  meeting 
at  Krinsley »s  office.  Defendant  also  testified  that  on  Saturday 
morning,  April  20,  in  his  ofi'ice,  he  and  Betinis  agreed  that  the 
$8,500  note  was  not  to  be  paid  unless  within  a  period  of  six 
months  he  received  back  out  of  the  proceeds  of  the  purchased 
interest  not  only  the  $14,000  plus  $8,500,  but  also  a  profit, 
Betinis  denied  that  he  ever  told  defendant  that  he  would  hold 
the  note  for  six  months  and  not  negotiate  it,  and  denied  that 
defendant  had  ever  requested  him  t©  hold  the  note  for  six  months 
or  to  hold  it  for  any  time,  that  there  was  nothing  ever  said  at 
any  time  between  Gregory  and  himself  about  the  note  being  payable 
upon  &ny^   condition  of  any  kind.  He  further  testified  that  the 
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deal  between  defendant  and  himself  was  consunmiated  in  Krinsleys 
office  in  accordance  with  the  understanding  between  defendant 
and  himself.  The  trial  court,  in  the  lengthy  opinion  he  rendered 
in  deciding  the  case,  stated  that  the  excuse  given  by  defendant 
asf  to  why  he  did  not  tell  his  attorney,  Krinsley,  that  the  note 
was  t9   be  paid  upon  condition  '-was  ridiculous  and  preposterous," 
that  «it  is  inconceivable  to  m   to  locate  all  these  men  and  one 
woman  in  jy&p.  Krinsley ts  office,  to  prepare  every  document,  in- 
eluding  the  note,  and  to  permit  his  lawyer  to  go  through  with  & 
deal  of  $22,500,00,  $14,000  by  check,  $8500.00  by  note,  .vithout 
having  said  one  single  word  to  anybody  among  themselves  ©p  to 
MP.  Krinsley  by  his  own  client,  'There  are  conditions  on  this 
note,  I  know  it  is  dangerous,  you  had  better  put  something  on 
the  back  Of  that  note,  "Conditioned  upon  profits."!  Gregory  would 
have  told  him,  as  sure  as  I  am  sitting  here,  and  I  can't  conceive 
anything  else.  That  is  the  controlling  factor  in  the  whole 

situation,  *  *  *  It  was  a  simple  thing  to  put  on  the  back  of 
that  note,  'Conditioned  upon  profits,'  and  Krinsley  would  cer» 
tainly  have  done  it,  but  they  admitted  he  didn't  tell  it  to  I^s 
[Krinsley]."  It  is  a  significant  fact  that  while  Attorney 
Krinsley,  during  the  trial,  withdrew  as  attorney  fop  Gregory  so 
that  he  might  be  eligible  to  testify  in  his  behalf,  that  neither 
h«  nop  his  oecpetary,  a  stenographer,  were  called  as  witnesses. 
As  the  trial  court  stated,  if  defendant  had  told  his  attorney 
about  the  alleged  oral  agreement,  his  attorney  would  not  hare 
consummated  the  deal  as  It  was  consummated*  Defendant  testified 
that  he  knew  at  the  time  he  gave  Betinis  the  note  that  if  the 
latter  broke  his  promise  and  gave  the  note  to  someone  that  ho 
would  have  no  defense  to  the  note. 

Defendant  argues  that  Betinis  was  extremely  anxious  to 
get  rid  of  his  oil  holdings  but  that  he,  Gregory,  did  not  deslro 
to  purchase  the  same,  and  that  he  was  rushod  into  the  deal 
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through  Manta,  his  frlead  and  adviser.  Undoubtedly  Betinis 
wished  to  sell  his  holdings,  but  it  is  also  cEleaa?  that  Manta 
and  Gregory,  a  few  days  before  the  consummation  of  the  deal^ 
were  more  than  anxious  to  obtain  them.  It  appears  from  Manta 's 
testimony  that  around  two  o'clock  a.  m«  on  Saturday  an  oil  well 
known  as  the  Kaelin  No,  2  started  to  come  in  and  he  called  up 
defendant  at  that  time  and  told  him  that  "Kaelin  No.  2  was 
coming  in  and  it  was  a  good  deal  ^''  ^   *  and  told  him  I  thought 
It  was  a  good  deal  ^«-  *  *  and  I  said  I  thought  it  would  be  a 
good  well  to  buy  all  the  timej"  that  Gregory  said  he  did  not 
have  the  cash  and  Betinis  wanted  cash  moneyj  that  he,  Manta, 
said  to  Gregory:  "You  go  ahead  and  close  the  deal  and  I  will 
be  down  on  Monday  and  I  will  have  some  money; "  that  he  told 
Gregory  to  close  the  deal  on  the  basis  of  $14,000  in  cash,  an 
$8,^00  note,  and  to  agree  to  pay  all  the  outste.nding  bills| 
that  he  told  Gregory  to  get  hold  of  Betinis 5  that  the  deal 
looked  good;  that  "Gregory  said  he  had  been  trying  t®  get  a-hold 
of  Betinis  but  he  couldn't  get  himj"  that  he,  Manta,  told  Gregory 
he  would  bring  $10,000  in  cash,  Manta  also  testified  that  he 
told  Gregory  at  the  time  that  he  would  go  »5o-$0»  with  him  on 
the  deal.  Manta  also  testified  that  gas  from  Kaelin  No.  2  came 
in  Saturday  morning  and  the  oil  came  in  about  eight  or  ten  hours 
afterward;  that  he  told  Gregory  that  Kaelin  No.  2  "is  going  to 
be  a  big  well."  Manta  further  testified  tliat  when  the  oil  came 
it  "bust  all  the  equipment  we  have  connected,  bust  everything 
up."  Betinis  testified  that  on  Saturday  afterjcioon  his  wife 
called  him  up  and  told  him  that  Gregory  was  calling  there 
every  fifteen  minutes  and  wanted  to  get  in  touch  with  Betinis; 
that  his  office  told  him  that  Gregory  was  trying  to  get  in 
touch  with  him;  that  he  then  called  up  Gregory  and  the  latter 
told  him  to  go  to  Krinsley«s  office,  as  he  was  ready  to  go 
tiiTOugh  with  the  deal  and  would  close  it  that  day.  It  seems 
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reasonably  clear  from  the  evidence  that  after  defendant  re- 
ceived word  that  the  well  known  as  Kaelin  No.  2  was  coming  in 
with  a  rush  he,  as  well  as  Manta,  became  anxious  to  close  the 
deal.  As  an  aftermath  of  the  transaction  defendant  proved  that 
about  sixty  days  after  the  consummation  of  the  deal,  the  wells 
in  question  closed  up  and  "everybody  lost  money  down  there," 
Defendant  offered  to  prove  "that  the  wells  were  dried  up  and 
they  are  still  dry  and  will  be  dry,"  and  it  was  thereupon 
admitted  that  such  was  the  situation.  Defendant  testified  that 
after  the  deal  was  consunKated  he  received  $12,688  from  the  oil 
under  the  leases  that  he  acquired  from  Betinis  but  that  he  did 
not  expect  any  more  money  to  come  to  him  from  that  soui-ce.  ihat 
Manta,  a  copurchaser  with  defendant,  received,  if  anything,  from 
the  oil  under  the  said  leases  does  not  appear.  The  trial  court 
was  justified  ia  assuming  that  the  closing  do?m  of  the  wells 
brought  about  the  defense  interposed  in  the  instant  case.  While 
on  the  trial  defendant  testified,  as  we  have  heretofore  stated, 
that  on  Saturday  morning,  April  20,  in  his  office  he  and  Betinis 
agreed  that  the  $8,500  note  was  not  to  be  paid  unless  within  a 
period  of  six  months  he  received  back  out  of  the  profits  of  the 
purchased  interests  not  only  the  $14,000  plus  $8,500,  but  also 
a  profit,  in  his  verified  answer  to  the  Photakis  sui,t  defendant 
alleges  that  the  agreement  was  that  the  note  was  not  to  be  paid 
unless  the  wells  continued  to  produce  oil  in  paying  quantities 
and  the  new  well  known  as  Kaelin  Fo,  2  then  being  drilled  came 
in  and  produced  oil  in  paying  quantities. 

Plaintiff  Betinis  contends  tliat  in  his  suit  tiiere  was 
just  one  issue,  viz..  Was  the  $8,500  note  executed  by  Gregory 
and  turned  over  to  Betinis  delivered  conditionally  and  not  in- 
tended to  take  effect  as  a  promissory  note  until  the  happening 
of  that  condition.  Plaintiff  al&o  contends  that  defendant 
asserts  that  the  delivery  of  the  note  was  conditional  and. 
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therefore,  had  the  burden  of  proving  the  conditional  delivery 
and  that  the  evidence  to  establish  such  delivery  must  be  clear, 
convincing  and  specific.  In  support  of  this  contention  plain- 
tiff Betinis  cites  Sec,  16  Un.  Heg.  Inst.  Act,  sec.  36,  Chap* 
98,  111,  Ann,  Stat,,  which  provides  in  part:  "*  *  *  And  where 
the  instrument  is  no  longer  in  possession  of  a  party  whose  sig- 
nature appears  thereon,  a  valid  and  intentional  delivery  by  him 
is  presumed  until  the  contrary  is  proved,"  and  also  cites  ©ur 
decision  in  4S!d;erspjOat*.  B_ajik_Vjt_Jacobso^  305  111,  App,  I69, 
177*  where  we  said  in  coimrtenting  upon  section  l6j   "This  placed 
the  burden  of  proving  conditional  delivery  upon  defendant," 
Plaintiff  Betinis  also  cites  Cusanelli  v>  Steele ^  287  Ill»  App^ 
490,  497,  where  the  court  said: 

"ihoever  asserts  that  the  delivery  of  a  promissory  note 
was  conditional,  had  the  burden  of  proving  same,  and  the  evi- 
dence to  establish  such  fact  should  be  clear,  convincing  and 
specific.  Dairyman* 3  State  Bank  v.  Dunhamj  27I  111,  App,  249," 

We  may  say  that  regardless  of  the  aforesaid  rule  the  evi- 
dence conclusively  shows  that  the  defense  Interposed  by  defend- 
ant was  an  afterthought  and  that  the  trial  court  was  justified 
in  finding  that  the  evidence  in  support  of  the  defense  was  un- 
worthy of  belief.  In  Ifedley  v,  V^hite^  367  111.  406,  409,  the 
Supreme  court  stated: 

"IfVe  have  long  adhered  to  the  rule  that  when  a  chancellor 
has  heard  the  testimony  in  open  court,  has  had  an  opportunity 
to  see  the  witnesses  and  listen  to  their  testimony  from  the 
stand,  we  will  not  reverse  his  findings  of  fact  unless  we  are 
able  to  say  that  they  are  palpably  contrary  to  the  ';?eight  ©f 
the  testimony,  (Cook  v.  Wolfy  296  111,  27;  Moore  v.  Moore,. 
335  id.  517j  Hall  v.  Pittenger^  365  id,  135.)  The  rule  applies 
in  this  case  because  the  basically  essential  questions  for  the 
court  to  try  were  ones  of  fact  *  *  *," 

We  are  satisfied  that  the  finding  and  judgment  of  the 
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trlal  court  as  to  the  claim  of  Betinis  must  be  sustained* 

AS  to  the  suit  of  Photaicis  against  defendants  In 
February,  194-0,  rhotakis  gave  B&tinis  $1,000  to  invest  in  oil 
wells  in  the  Gentrelia  area  \«rith  the  understanding  that  Photakis 
was  to  profit  or  lose  in  the  proportion  that  the  $1,000  bore  to 
the  total  amount  tliat  Betinis  invested,  Betinis  used  the  $1,000 
when  h8  purchased  soiae  of  the  interests  in  question  and  after 
h®  disposed  of  his  Interests  t©  defendant,  Betinis  paid  back  the 
$1,000  to  Photakls  by  indorsing  and  delivering  to  him  the  $4,000 
check  that  defendant  gave  in  part  consiuBaEtion  of  the  deal  and 
Betinis  received  a  check  from  Photakis  for  $3*000*  Photakis  had 
nothing  to  do  with  negotiating  ©r  closing  the  deal  betweejA 
Betinis  and  Gregory  and  there  is  no  evidence  that  when  he  took 
the  check  froia  Betinis  he  had  any  knowledge  whatsoever  that  the 
check  was  subject  to  any  defense  or  that  Gregory  claimed  that 
it  was  so  sub;jeet,  Betinis  told  Photakis  to  hold  the  check 
for  a  week  or  ten  days  and  he  did  so,  but  when  that  time  had 
elapsed  he  could  not  find  the  check  and  he  has  never  been  able 
to  find  it,  Photakis  testified  that  Manta  told  hia  tliat  as 
soon  as  Gregory  came  to  Chicago  he  would  have  Mm  make  another 
check  for  Photakis;  that  he  notified  his  lawyer,  Sfir,  Klein, 
of  the  loss  of  the  check.  Attorney  Klein  testified  that  he 
then  called  up  Gregory  and  told  him  that  the  $4,000  check  was 
lost  and  asked  iiiE  to  stop  payment  on  the  check  and  give 
Betinis  another  check,  and  Gregory  said  tiiat  he  would  do  so, 
that  Klein  should  contact  him  in  a  couple  of  days  and  he  would 
issue  another  check;  that  subsequently  he  tried  to  get  in  con- 
tact with  defendant  but  was  unsuccessful.  Defendant  testified 
that  when  Photakis  asked  him  for  another  check  he  told  him  tliat 
he  thought  Betinis  was  not  entitled  to  $4,000,  that  he  was 
entitled  to  less|  that  ttie  expense  on  the  we  .Us  exceeded  $8,500 
and  that  he  would  like  to  give  Photakis  the  difference;  that 
he  told  Photakis  that  if  tha  latter  would  deduct  the  extra 
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expense  on  the  well,  he  would  give  him  another  check|  that 
Photakis  said  he  did  not  know  anything  about  the  deal  between 
defendant  and  Betlnis  and  that  he  had  nothing  to  do  with  that 
deal.   It  will  be  noted  that  defendant  finally  refused  to 
issue  another  check  two  or  three  months  after  the  check  was 
lost,  at  which  time  the  wells  had  dried  up.  Defendant  fiirther 
testified  that  he  expected  to  pay  $14,000  in  cash  to  Betinis, 
as  he  expected  Manta  to  bring  him  $14,000  In  cash,  but  that 
Manta  brought  only  $10, 000 j  that  he  gave  Betinis  tw©  reasons 
why  he  wanted  him  to  hold  the  $4,000  check,  -  one  was  that  his 
bank  account  was  short  and  the  other  was  that  he  wished  t© 
determine  the  exact  amount  of  the  debtsj  that  when  he  gave  the 
$4,000  check  he  had  very  close  to  enough  money  in  the  bank  to 
cover  the  check.   Upon  cross-examination  defendant  admitted 
that  when  his  deposition  was  taken  on  February  10,  1941,  the 
following  questions  were  asked  him,  to  which  he  gave  the  follow- 
ing answers:   "Q,  \^as  the  $4,000  check  to  be  dependent  on 
whether  the  well  kept  going?  A,  Only  the  note  was  to  stay 
in  Betinis'  possession  for  the  duration  of  6  months,  Q,  What 
about  the  check?  A,  The  check  he  was  going  to  hold  for  a  few 
days  because  when  I  gave  it  to  him  I  didn't  have  money  in  the 
bank,"  The  trial  court  found  that  there  was  no  condition 
attached  to  the  check  save  that  defendant  requested  that  it 
b©  held  for  ten  days  or  two  weeks  because  he  did  not  have 
enough  money  in  the  bank  to  L.eet  the  checkj  that  when  the 
check  was  lost  he  agreed  to  make  it  good  and  that  he  finally 
failed  to  do  so  because  the  wells  petered  out.  We  agree  with 
these  findings.  We  have  considered  the  claim  of  defendant  that 
he  is  entitled  to  a  set-off  of  $1,100  against  the  check  because 
Photakis  had  given  Betini.s  $1,000  to  invest  in  oil  interests 
and  that,  therefore,  he  was  not  a  holder  in  due  course  of  the 
check,  and  we  find  no  merit  in  the  claim.  As  we  read  this 
record  the  trial  court  was  justified  in  finding  that  f hotakis 
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was  a  holder  in  due  coui-se  of  the  check, 

The  judgment  entered  in  the  case  of  James^jittakls  Jjt 
a,   J,  Gregory^,  the  judgment  entered  in  the  case  of  James  Betinis 
V,  S,  J,  Gregory.,,  and  tiae  judgment  dismissing  defendant's 
counterclaim,  are  all  affirmed. 

JUDGMENTS  AFFIRMED, 
Friend,  P.  j.,  and  Sullivan,  J.,  concur. 
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Upon  a  trial  by  the  court  without  a  jury  there  was  a 
finding  against  defendant  and  judgment  was  entered  in  favor 
of  plaintiff  for  $178.  Defendant  appeals. 

Plaintiff's  statement  of  claim  alleges  that  his  ward- 
robe trunk  and  traveling  bag  were  delivered  to  defendant  by  a 
transfer  company  in  perfect  condition  and  that  defendant  de- 
livered the  trunk  and  bag  to  plaintiff's  room  with  the  locks 
broken  off  and  certain  articles  missing. 

Defendant  contends  that  the  finding  and  judgment  ©f 
the  trial  court  are  against  the  manifest  weight  of  the  evi- 
dence. On  December  19,  1942,  plaintiff  and  his  wife  left  a 
hotel  in  Detroit,  traveled  to  Chicago,  and  on  the  same  day- 
registered  at  the  Hotel  Sheriaan  in  Chicago.  Plaintiff's 
luggage  consisted  of  a  theatrical  wardrobe  trunk  and  a  big 
wardrobe  bag.  Mo  claim  is  made  that  the  trunk  was  damaged 
or  that  any  sTtlcles  were  taken  from  it.  Plaintiff  checked 
the  trunk  in  Detroit  but  took  the  wardrobe  bag  with  him. 
When  plaintiff  and  his  wife  arrived  at  the  Chicago  station 
the  bag  was  "picked  ap'^  by  a  redcap,  and  then  the  Central 
Transfer  Company,  at  the  depot,  picked  up  the  bag  for  delivery 
to  plaintiff  at  the  Hotel  Sherman.  Plaintiff  testified  that 
?rhen  that  company  took  the  bag  in  the  Chicago  depot  it  was  in 
good  condition.  The  trunk  and  wardrobe  bag  were  not  delivered 
by  the  transfer  company  to  the  Hotel  Shersan  until  the  night 
of  December  22.  Plaintiff's  wife  was  in  the  lobby  of  the  hotel 
three  or  four  times  that  night  looking  for  her  baggage,  and 
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each  time  she  asked  Michael  Joseph  Parrell,  the  baggageiaan 
at  the  hotel,  if  her  baggage  had  been  delivered,  and  each  time 
that  Mrs.  Smith  spoke  to  Parrell  he  told  her  that  as  soon  as  the 
baggage  came  he  would  call  her  up  and  take  it  to  her  room. 
Parrell  was  on  the  watch  for  the  baggage.  Around  eleven  o'clock 
the  bell  from  the  receiving  platform  of  the  hotel  rang  and  he 
went  out  to  answer  it.  The  driver  for  the  Central  Transfer 
company  had  set  the  baggage  in  question  on  the  loading  platform. 
Farrell  testified  that  he  signed  for  the  baggage  but  did  not 
examine  the  receipt,  as  he  was  in  a  hurry  to  get  the  baggage  up 
to  Mrs.  Smith's  room  because  he  knew  she  was  waiting  for  itj 
that  he  brought  the  baggage  up  to  plaintiffs  room  and  five 
minutes  had  not  elapsed  between  the  time  the  baggage  was  de- 
livered hy   the  transfer  company  and  the  time  that  he  delivered 
it  in  plaintiffs  room,  and  that  the  baggage  was  in  his  posses- 
sion every  minute  of  the  five  minutes|  that  when  he  wheeled  the 
,  baggage  into  Smith's  room,  jfrs.  Smith  noUced  that  the  locks 
on  the  bag  were  broken  and  she  said,  "I  am  going  to  sue  thft 
transfer  company  because  this  bag  was  in  good  condition  when 
they  got  it,"  to  which  Farrell  answered,  »¥ell,  I  don't  know, 
these  things  happen  in  the  railroad."  Upon  cross-examination 
Farrell  testified  that  that  was  the  only  baggage  he  received 
at  the  time,'  that  before  that  time  he  had  seen  receipts  of  the 
transfer  company^  that  "the  baggage  looked  all  right  when  I 
signed  for  itj"  that  "it  seemed  to  be  all  together  when  I  took 
it  up,"  Upon  redirect  Farrell  testified  that  when  he  brought 
the  bags  up  from  the  baggage  room  he  did  not  bang  anything  nop 
hit  anything,  that  he  handled  the  baggage  very  carefullyj  that 
he  put  it  on  the  truck  and  put  it  on  the  elevator  and  went 
right  up  to  the  roomj  that  the  first  time  that  he  saw  that 
the  lock  was  broken  was  in  the  room,  when  Mrs.  Smith  called  his 
attention  to  it.  Upon  recross  Farrell  testified  that  if  he  had 
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notlced  that  tiift  lock  was  broken  he  would  not  have  accepted 
the  bags;  that  he  had  been  empjoyed  as  a  baggageman  for  many- 
years  ind  had  never  had  any  difficulty  before.  Plaintiff 
introduced  in  evidence  the  following  receipt,  which  Farrell 
adujltted  signing}       •  '       ■ 

'        "Date  12/22/42 

"Mrs,  Al,  Smith  •  • 

"Sherman  Hotel 

"Received  Through 

"Central  Transfer  Co, 
''  ■.  ■   ,  ■  ■'  .       ''127  North  Wells  Street 
,  "Telephones  Dearborn  1955-3126 

"From 

"M  C  R  R 


trunk 
Suit  Case 


"In  Good  Order 


"Trunks 
'^Packages 


"Signed  by  M.  Farrell" 

The  evidence  shows  that  when  the  bag  was  turned  over 
to  Mrs.  Smith  the  t^o  front  locks  were  broken  off  and  the  bag 
.  was  held  together  by  a  lock  on  one  side  of  it;  that  certain 
articles  that  had  been  placed  in  the  bag  by  plaintiff  or  his 
wife  were  Mssingo 

This  appeal  involves  a  question  of  fact,  viz..  Were 
the  locks  upon  the  bag  broken  off  and  the  articles  in  question 
taken  from  the  bag  after  it  he.d  been  delivered  to  Farrell? 
DefecHiants  contend  that  the  receipt  signed  by  Farrell  is  not, 
under  the  facts  of  this  case,  conclusive  and  irrebuttable  proof 
that  the  bag  caiae  to  the  hotel  in  good  order,  with  none  of  the 
contents  missing.  They  cite  the  well  known  rule  that  parol 
evidence  is  admissible  to  explain,  vary  or  contradict  a  receipt 
and  they  claim  that  the  testimony  of  Farrell  conclusively  shows 
that  he  delivered  the  bag  to  plaintiff's  room  in  exactly  the 
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same  condition  in  wMeh  he  received  it  from  thfe  transfer 
company.  Plaintiff  concedes  that  defendant  had  the  right 
to  contradict  or  explain  the  receipt*   The  trial  court 
stated,  in  his  decision,  that  there  was  only  a  factual  issue 
involved  in  the  decision  of  the  case  and  found  from  the  evi- 
dence that  "the  plaintiff  has  established  that  the  bag  was 
received  in  good  condition  by  the  Hotel  Sheriaan  *  *  #  and 
was  not  delivered  in  good  condition  to  the  plaintiff  and 
that  there  were  various  articles  missing."  If  there  had  been 
any  question  raised  in  the  trial  as  to  the  credibility  ©f 
Parrell  a  different  case  would  be  presented  to  us,  but  the 
trial  court  stateds   "He  [Farreil]  looks  like  an  honest,  hard- 
working, steady,  conscientious  man.  1  don't  think  we  need 
any  witness  to  testify  as  to  his  credibility,"  and  the  attorney 
for  plaintiff  thereupon  saw  fit  to  state,  «I  will  testify  that 
he  is  a  good  old  fellowo"  Upon  the  oral  argument  in  this  court, 
plaintiff's  counsel  stated  that  he  did  not  question  the  credi- 
bility or  honesty  of  Farreil.  Defendant  contereis  that  the 
court  must  have  based  his  ruling  upon  the  assumption  that  ths 
receipt  was  conclusive  evidence  that  Parrell  received  the  bag 
when  it  was  in  good  condition.  Farreil «s  evidence,  his  credi- 
bility being  admitted,  shows  clearly  that  he  delivered  the  bag 
to  plaintiff's  room  in  the  same  condition  that  it  was  in  when 
he  received  it  from  the  transfer  company.  Plaintiff's  counsel 
argues  that,  notwithstanding  Farrell's  testimony,  the  trial 
court  had  a  right  t©  assume  that  the  bag  was  not  adequately 
protected  after  Farreil  received  it  and  that  some  person 
other  than  Farreil  might  have  broken  the  locks  and  taken  from 
the  bag  the  articles  in  question.  This  argument  ts   based 
entirely  upon  mere  conjecture,  unsupported  by  any  evidence. 
It  is  not  without  some  significance  that  the  transfer  company 
had  possession  ©f  the  bag  for  three  days,  although  it  was 
apparent,  when  it  took  possession  of  the  bag,  that  it  belonged 
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to  a  person  who  was  to  be  a  g«est,  perhaps  a  vbtj  temporary 
oofi,  of  a  hotel. 

The  trial  oourt  errsd  in  not  finding  the  issues  for 
defendant,  and  the  judgment  of  the  Municipal  eoui^t  of 
Chicago  is  rei^ersed*. 

Friend,  P,  j,,   ard  Sullivan,  J.,  concur. 
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corporation,  )  -v- 
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t>  /w  <L^'  JL  *i-i»  /WOO 
MR.  JUSTXCS  SCAUUS  DELIVERED  IHB  OPINION  OF  228  COURT* 

A  forcible  entry  and  detainer  suit.  In  a  trial  before 
the  court  without  a  jury  the  issues  were  found  for  defendant 
and  judgment  was  entered  dissiissinc  plaintiff's  suit.  Plaintiff 
appeals,    '.^''-'V^''-''^'' •  >■■  :r'^';v  ^i:;..v,   ,   .  .   .  , 

In  its  complaint  plaintiff  claims  to  be  entitled  to  the 
possession  of  the  store  premises  on  the  first  floor  of  the 
building  known  as  2750  Milwaukee  avenue,  Chicago,  under  a  le&se 
frcBB  Sheldon  Building  Corporation  to  Sigmund  S,  and  ?ay  Winter- 
green  f©r  a  ten-year  term  comii?encing  J^oly  1,  193p,  and  ending 
June  30,  1945j  that  said  lease  was,  on  September  1,  1940,  with 
the  consent  of  the  lessor,  assigned  by  the  lessees  to  plaintiff j 
that  O'Connor  &   Goldberg,  defendant,  unlawfully  withholds  pos- 
session ©f  the  premises  from  plaintiff,  although  it  has  made 
demand  therefor,  and  it  asks  for  judgment  for  possession  of 
the  premises.  Attached  to  the  complaint  is  a  copy  of  the  lease 
in  question.  Defendant's  answer  denies  that  plaintiff  is 
entitled  to  possession  of  the  premises;  states  ths.t  on  August 
29,  1941,  the  building  in  which  the  store  in  question  is 
located  was  almost  totally  destroyed  by  fire  and  that  the  said 
store  premises  were  totally  destroyed  and  rendered  untenantable; 
that  said  store  premises  could  not  be  and  were  not  repaired  or 
restored  within  sixty  days  and  that  the  teina  created  by  said 
lease  by  its  terms  ceased  and  was  determined;  that  plaintiff, 
having  made  no  claim  for  possession  thereof  until  July  1,  1942, 


> 


,«xoqioo 


,^.£  o  .«sru/  ,o...dMO  ^emevje  BBAumliM  O^^S  as  mcuri  8Xii.ixx;d 

.        .    ■  ^o^,-.,.r^'of•  vri'-:ro:t  ctaoittlB  CB7/  SecfsooX 
■.,0  bsiiaqsi  cten  9t®w  ba^  *d  c^oxi  bXx;oo  ^eElfflQiq  eiocTs  i)i:..E  di^^J 


..-..rfA.^ '■*'■ 


-a- 

and  having  tendered  no  rent  for  said  premises,  has  abandoned 
the  same*  Defendant  denies  that  it  unlawfully  withholds  posses- 
sion of  the  said  premises  from  plaintiff  and  states  that  it  is 
now  in  lawful  possession  of  the  premises  under  a  lease  isadp 
between  defendant  and  the  Sheldon  Building  Corporation,  thd 
owner  of  the  building  in  which  the  premises  in  question  are 
located.  Plaintiff's  replication  to  defendant»s  answer  denies 
that  the  building  containing  the  premises  in  question  was  almost 
totally  destroyed  by  fire;  denies  that  the  store  premises  demised 
by  the  lease  to  plaintiff  were  totally  destroyed,  but  admits  that 
said  premises  were  rendered  untenantable;  denies  that  the  said 
store  premises  could  not  be  repaired  •t   restored  within  sixty 
days,  but  admits  that  they  were  not  restored  or  repaired  within 
sixty  days;  denies  that  the  term  created  by  the  said  lease  ceased 
and  was  determined;  denies  that  it  made  no  claim  for  possession 
of  the  premises  until  July  1,  1942;  denies  that  no  rent  was  ever 
tendered  op  that  plaintiff  abandoned  the  premises;  denies  that  a 
failure  to  make  claim  for  possession  prior  to  July  1,  1942,  and 
a  failure  to  tender  rent  for  the  premises,  even  if  true,  would, 
in  the  eyes  of  the  law,  constitute  an  abandonment  of  the  premises; 
denies  that  defendant  is  now  in  lawful  possession  of  the  premises, 
and  denies  that  any  lease  from  the  owner  of  the  premises  which  is 
later  in  point  of  time  and  inferior  to  the  prior  lease  to  plain- 
tiff could  or  did  give  lawful  possession  to  defendant* 

The  premises  in  question  consisted  of  a  store,  fifteen  toy 
ninety  feet,  in  a  building  located  at  2750  Milwaukee  avenue, 
which  contained  eight  stores,  six  on  Milwaukee  avenue  and  two 
on  Spaulding  avenue.  On  August  28,  1941,  the  building  was  gutted 
by  a  fire  tliat  lasted  twelve  hours  and.  which  rendered  the  premises 
occupied  by  plaintiff  and  th«  premises  of  all  of  the  other  tenants 
in  the  building  untenantable.  The  fire  marshal  in  charge  of  the 
fire  apparatus  that  worked  on  the  fire  testified  that  when  the 
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flre  was  extinguished  the  building  was  quite  a  wi-eckj  that 
part  of  the  seeotid  floor  of  the  building  v/as  pulled  down 
entirely  to  insure  the  safety  of  people  going  by;  that  the 
building'  was  approximately  fifty  to  seventy-five  per  cent 
destroyed;  that  after  the  fire  was  extinguished  there  were 
eight  feet  of  ivater  in  the  basement  and  it  took  the  fire  de- 
partment a  couple  ©f  days  to  pump  the  water  out.  Plaintiff 
in  its  replication  to  defendant's  aasi^er,   in  its  brief,  and  in 
the  oral  argument,  adiaitted  that  the  preiaises  in  question  were 
rendered  untenantable  by  the  fire.  The  landlord  did  not  start 
to  rebuild  the  presiises  in  question  until  sometiaie  between 
November  5  and  J^ovember  10,  I941,  and  the  said  premises  were 
not  rebuilt  until  ilarch  15,  1942.  The  said  premises  were  rented 
by  the  landlord  to  defendant  on  December  8,  1941,  and  defendant 
took  possession  of  the  premises  in  April,  1942,  and  operated  a 
store  therein.  Plaintiff's  claim  for  possession  was  made  for 
the  first  time  on  July  8,  I942,  by  a  demand  made  on  defendant. 
Plaintiff  did  not  at  any  time  since  the  fire  make  a  demand  upon 
the  landlord  for  possession  of  the  premises,  nor  did  it  pay  the 
latter  any  rent  since  the  fire. 

The  sole  question  presented  by  this  appeal  is  whether 
under  clause  Tenth  of  plaintiff's  lease  the  term  of  that  lease 
was  terminated  by  the  fire,  it  being  agreed  that  the  fire  rendered 
the  premises  untenantable  and  it  being  further  agreed  that  the 
lessor  did  not  repair  ths  premises  Y/itiiin  sixty  days.  Clause 
Tenth  reads  as  follows: 

•♦Tenth:  -  In  case  said  premises  shall  be  rendered  untenant- 
able by  fire,  e^iplosion  or  other  casualty.  Lessor  may,  at  his 
option,  terminate  this  lease  or  repair  said  premises  within  sixty 
days.  If  Lessor  does  not  repair  said  premises  within  said  time, 
or  the  building  containing  said  premises  shall  have  been  wholly 
destroyed,  the  term  hereby  created  shall  cease  and  determine." 


-£" 


,  ".cr     •  "fn'  no  (WX*  JeiW  oii 

.iaahaetob  ao  \'-   f"  *:-^   ^ 

„o,.  b«»eb  s  «i»  ..tl  ad*  ..nx»  «^^  ^  =^  "«  "*  ^'"'^*'' 

,9111  Qrf:f   ?oit.!:s  Jflei  ^s  ao^^rsl 
^ori*«iw  a  U^^^  ^isi^  y.^  b«;r«s8S'xq  u...  :-..^  ^I-^  ^^"^ 

.»^«w  •+!■     ftTtl  add-  Yd  bsctfittiiiiiei   saw 
jBwelXct  an  26s»i  tUasI 

v,^.  oW^Xw  »«X,«,  tX^  ■.X«l«  »  «"X  .Xd*  os-x^-'l   .^°"<'° 

,,„«  bX«  BXri«.  .«x-»-<i  »x*^  -'^^^^  *"«■  "«"  «"*^  ^^     •'^"' 

^XIo«  a«d  .v^  XI^.  ".X»^,  bX«E  saX«X«J«oo  »nXbXi«<J  «i*  « 


-4- 

Plaintiff  contends  that  that  clause  is  for  tlie  benefit 
of  tlw  lessee  and  may  be  waived  by  it.  Defendant  contends  that 
"the  lease  caine  to  an  end  by  its  teras  when  the  preimises  were 
rendered  untenantable  by  fire  and  were  not  repaired  within 
sixty  days."  The  raeaning  of  tiae  language  of  clause  Tenth  is 
free  frora  any  doubt,  and  defenciant's  interpretatic.n  of  th© 
clause  is  the  correct  one.  That  clause  plainly  provides  that 
if  the  lessor  does  not  repair  tlie  prsaiisss  v/itMn  sixty  days 

■  the  tsrsi  shall  cease  and  deteraiiae,  The  arg-oment  ©f  plaintiff 
that  the  clause  gave  it  an  option  to  waive  ths   sixty  days' 
period  is  an  idle  one.  Ho  case  is  cited  by  plaintiff  that 
supports  its  interpretation  of  clause  Tenth.  Indeed,  Florshelffl 
V.  Diilla£lma^  53  111.  App,  626,  cited  by  plaintiff,  is  an 
authority  against  its  interpretation, 

■'  -   '■        .  There  is  force  in  the  contention  of  defendant  that  plain- 
tiff, by  its  conduct  in  uiaking  no  ciaiis  for  the  possession  ®f 

■  the  preciises  until  July  8,  1942,  when  it  laade  a  demand  for 
possession  of  ths  premises  on  defendant  only,  although  defendant 
had  taken  possession  of  the  rebuilt  premises  in  April,  1^42,  and 
was  operating  a  store  therein;  and  by  its  conduct  in  tendering 

no  rent  for  the  premises  at  any  time  sfter  the  fire,  had  abandoned 
the  premises,  and  that  the  instant  proceeding  is  the  result  of  an 
afterthought, 

The  judgment  of  the  Superior  court  of  Gcok  county  is 
affirmed, 

JUDaiSHT  APFIRMBD, 
Friend,  P.  J.,  and  Sullivan,  J,,  concur. 
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B»  H,  UOLMRf  Assignee,  )  /  . 

Appellee,      )   /      K 


• 


HELEN  and  JOHN  AREKDT,      /   )   APPEAL  FROM  C 
S:I'ANI^Y  L,  BROWN  et  al,   /    ) 


■"'^':,. 


S'BKLSy  L.  BROM,  .i^or  tim.,.i^se    ) 

of  B,  H.  MOLIISR^=-^lssignee,-^"*--^^^  )  ^q  ^  ^ 


)      cooET  OF  coorcouilTy, 

)  /  I 
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PRESSED  STSEL  CAR  COIIPAMY,  ) 

a  corporation,  ) 

Appellant,    ) 

MR.  JUSTICE  SCANLAN  DELIVERED  THE  OPINION  OF  THE  COURT, 

Pressed  Steel  Car  Company,  a  corpor^ition,  garnishee, 

appeals  from  a  judgment  entered  against  it  in  a  garnishment 

proceeding  in  favor  of  B«  H.  Molner,  assignee,  in  the  amount 

©f  $8^. 

A  proceeding  was  started  in  the  Circuit  court  of  Cook 

county  against  numerous  defendants  who  were  stockholders  in 

the  Ashland  State  Bank  to  enforce  the  superadded  liability 

against  them.  One  of  the  defendants  was  Stanley  L,  Brown, 

John  J,  Callahan  was  appointed  receiver  in  the  cause  and  ©n 

May  29,  1934,  a  decree  was  entered  in  favor  of  the  receiver 

and  against  all  of  the  defendants  for  the  respective  amounts 

due  from  them.  Judgment  was  entered  against  Brown  for  $3>000, 

On  ilarch  I3,  1942,  for  a  valuable  consideration  and  pursuant 

to  an  order  of  the  court,  all  of  the  judgments,  including  the 

one  against  Brown,  were  duly  assigned  to  B,  H,  Molner  by  said 

receiver  and  the  assignment  is  on  file  in  that  cause.  On 

April  27,   1942^  B,   H,  Molner,   assignee,   corny enced  proceedings 

in  the  Circuit  court  to  revive  by  scire  facias  the  judgments 

against  certain  of  the  defendants  in  the  original  proceedings, 

none  of  whom  had  paid  the  judgment  against  him.  One  of  the 

defendants  in  the  scire  facias  proceedings  was  Stanley  L,  Brown. 
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On  December  10,  I942,  the  trial  court  entered  an  order  reviving 
the  decretal  Judgments  entered  in  the  original  proceedings  against 
StaiUey  L.  Brown,  defendant,  and  six  other  defendajits.  The  judg- 
ment finds  that  on  March  3,  I942,  for  a  valuable  consideration 
and  pursuant  to  the  order  of  the  court  the  judgments  against  the 
respective  stockholders  in  the  original  decrees  were  duly  assigned 
by  John  J,  Call&hs.n,  receiver,  to  B.  H.  Molner,  "who  is  presently 
the  owner  thereof,- «  that  all  of  the  defendants  to  the  scire  facias 
proceeding,  including  Stanley  L.  Brown,  were  properly  served  \  ith 
process  in  apt  time  and  that  all  of  said  defendants  were  defaulted 
for  failure  to  file  appearances  and  pleadings  in  the  cause*  The 
judgment  in  the  scire  facias  proceeding  is  still  in  full  force 
and  effect.   Execution  was  issued  December  22,  I942,  against 
Brown,  and  the  sheriff  made  a  return  that  no  property  was  found. 
Plaintiff  then  coaa.enced  the  instant  garnishment  proceedings 
against  Pressed  Steel  Car  Company  in  an  effort  t©  reach  property 
or  money  ia  its  hands  belonging  to  Brown.  The  garnishee  filed  a 
motion  to  quash  and  dismiss  the  proceedings,  which  was  overruled* 
Upon  a  trial  of  the  garnishment  proceedings  counsel  for  the 
garnishee  stated  that  there  was  due  Brown  from  the  garnishee  the 
sum  of  $85  after  deduction  of  Brown's  exemptions  at  the  time  of 
the  service  of  garnishee  summons.  Judgment  was  then  entered 
against  the  garnishee  for  $85. 

The  garnishee,  appellant,  contends  that  it  is  the  duty  of 
a  garnishee  to  inquire  into  the  legality  of  the  judgment  upon 
which  garnishment  is  based,  as  garnishment  cannot  be  brought  upon 
a  void  judgment.  This  principle  of  law  is  conceded* 

Appellant  then  calls  attention  to  Section  22  of  the  Civil 
Practice  Act,  which  provides  that  "the  assignee  and  owner  of  a 
nonnegotiable  chose  in  action  *  *  -^  shall  in  his  pleading  on  oath^ 
allege  that  1^  is  the  actual  bona  fide  owner  thereof,  and  set  forth 
how  and  when  he  acquired  titlej"  and  appellant  contends  that  "the 
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affidavit  filed  [by  Molner,  assignee,  in  the  scire  facias  pro- 
ceedings] does  not  conform  to  the  detaands  of  the  Practice  Act 
in  that  it  fails  to  allege  that  the  plaintiff  as  assignee  was 
at  that  time  the  •ACTUAL  BONA  PIDt'.  OWNER'  of  the  chose  In  action 
sued  on,  thus  depriving  the  court  of  jurisdiction  to  act.  -J^-  *  * 
It  is  clear  that  the  enactjnent  of  the  foregoing  provision  made 
it  Jurisdictional  to  properly  plead  ones  rights  when  suing  as 
assignee,  herein  the  plaintiff  utterly  failed,  the  court  acquired 
no  jurisdiction,  becausejpf  defective  pleading  and  not  having 
procured  jiirisdiction  it  could  not  have  entered  a  valid  judgment 
and  erred  in  cverruling  garnishee's  motion  to  quash  and  disndss," 
(Italics  ours.)  It  is  difficult  to  believe  that  the  argument 
that  the  judgment  in  the  scire  facias  proceeding  is  void,  "because 
of  defective  pleading,"  is  seriously  made.  It  is  the  settled  law 
Um%   a  judgment  rendered  by  a  court  having  jurisdiction  of  the 
parties  and  subject  matter  is  not  subject  to  collateral  attack 
so  long  as  it  stands  in  force.  An  apt  case  illustrating  this 
principle  of  law  is  ?/altQa  v.  Albers.  33o  111.  423,  wherein  the 
receiver  of  the  Base©  bank,  seeMng  t®  recover  the  superadded 
stockholders'  liability,  filed  a  complaint  against  the  stock- 
holders of  the  Harmony  State  Bank,  including  Frank  Walton,  who 
o7/ned  ten  shares  of  stock  when  the  bank  closed.  He  was  served 
with  suMuons  but  he  did  not  plead  or  answer  and  ids  default  was 
entered  and  judgment  by  default  was  rendered  against  him  f©r 
$1,000,  He  did  not  prosecute  an  appeal  from  that  judgment  and 
later  filed  a  "Bill  of  Review  or  Bill  in  the  Nature  of  a  Bill 
of  Review,  or  Complaint  under  the  Civil  Practice  act,"  in  which 
he  sought  to  collaterally  attack  the  judgment  rendered  against 
him  in  the  stockholders'  liability  suit  on  the  ground  that  a 
certain  contract  was  ultra  vires  and  void  and  therefore  the 
judgment  against  him  in  the  stocicholders'  liability  suit  was 
likewise  void.  In  its  opinion  the  Supreme  court  stated  (pp. 
426,  427): 
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"We  do  not  deexa  It  necessary  to  decide  wftether  the  con- 
tract of  April  3,  1929,  was  ultra  vires  and  voia.  The  judgment 
thereon  still  stands  and  cannot  be  here  attacked.  The  decisive 
issue  made  by  the  pleadings  is  whether  the  Judgment  of  May  10, 
1939i  for  $1000  against  plaintiff  is  open  to  collateral  attack 
by  his  bill  of  review  or  bill  in  the  nature  of  a  bill  of  review. 
Applicable  legal  principles  are  firmly  established,  The  con-  . 
trolling  issue  is  not  whether  the  contract  of  April  3,  I929,  ©r 
even  the  judgment  note  bearing  the  same  date  was  void,  but  is, 
instead,  whether  the  circuit  court  of  Hancock  county,  on  May  10, 
1939*  had   jurisdiction  of  the  subject  matter,  the  particular 
proceeding,  and  the  parties  in  the  action  in  which  judgment  for 
$1000  was  rendered  against  plaintiff.  If  the  circuit  court  had 
jurisdiction  of  the  suoject  matter,  the  particular  proceeding, 
and  the  parties,  its  order  is  immune  to  collateral  attack.  As 
applied  to  courts,  jurisdiction  is  the  legal  authority  to  hear 
and  determine  controversies  concerning  certain  subjects.  Juris- 
diction of  the  subject  matter  is  the  right  to  hear  and  determine 
causes  of  the  general  class  to  v/hich  the  particular  cause  belongs. 
In  its  application  to  a  certain  controversy,  jurisdiction  is  the 
right  to  hear  and  determine  the  controversy,  (Woodward  v.  Ruel. 
355'  111.  1631  £!Brien_v^iiegple.  ex  rel.  Kellogg  Switchboard  Co.. 
216  id.  354.)  In  Enajij_x,_jn)lca^.JEitle^  365  111, 

588,  we  said:   'Su-ch  jurisdiction  is  conferred  by  the  constitution 
or  by  legislative  enactment  and  doeii  not  depend  upon  the  suffi- 
ciency of  the  bill  of  complaint  in  a  particular  case,  the  validity 
of  the  demand  set  forth  therein,  the  regularity  of  the  proceed- 
ings, or  the  correctness  of  the  decision  rendered,'  A  judgment 
rendered  by  a  court  having  juriiJdicticn  of  the  parties  and  the 
subject  Clatter,  unless  reversed  or  annulled  in  a  proper  proceed- 
ing, is  not  open  to  Impeachment  in  any  collateral  action,  except 
for  fraud  in  its  procurement,  and  even  if  the  judgment  is  voidable 
and  so  illegal  or  defective  that  it  would  be  set  aside  on  a 
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proper  direct  application  it  is  not  subject  to  collateral  attack 
so  long  as  it  stands  in  force,  (paker  v.  Sroy^fi?  372  111,  336} 
Brown  y.  Jacobs p  367  id.  54?J  People  v.  Sterling^  357  id,  354; 
Miller  v>  Rowanf  251  id,  344;  Buckmaster  v.  Jacks on^  3  Scam, 
104,)  The  circuit  court  of  Hancock  county  is  a  court  of  general 
and  original  jurisdiction,  Admittsdly,  the  circuit  court  has 
jurisdiction  to  entertain  a  representative  suit  to  enforce  the 
liability  of  bank  stockholders,  (Leonard  v.  Bye,  36I  111,  185.) 
It  is  conceded  that  the  court  had  jurisdiction  of  the  person  of 
the  plaintiff,  Walton.  Since  the  circuit  court  had  jurisdiction 
of  the  subject  matter  and  of  the  parties  and  possessed  the  power 
to  render  the  particular  judgment,  even  though  erroneous,  it  is 
not  subject  to  the  collateral  attack  levelled  against  it," 

Here  the  trial  court,  in  the  scire  facias  proceedings, 
had  jurisdiction  of  the  subject  matter  and  the  record  shows  that 
it  had  jurisdiction  of  the  person  of  Stanley  L.  Brown,  and, 
therefore,  the  judgment  in  that  case  is  not  subject  to  th« 
collateral  attack  made  against  it  by  the  garnishee*  However, 
in  the  instant  case  the  record  shows  that  for  a  valuable  consid- 
eration and  pursuant  to  the  order  of  the  court  in  the  original 
proceedings  the  judgment  or  decree  against  Brown  was  duly 
assigned  by  the  receiver,  the  officer  of  the  court,  to  Molner, 
"who  is  presently  the  owner  thereof,"  and  the  assignment  lay  the 
receiver  to  Molner  is  a  part  of  the  record  in  the  original  pro- 
ceeding, ivhile  it  is  entirely  unnecessary  to  decide  the  point, 
we  may  state  that  the  record  clearly  shows  that  Molner  was  an 
actual  bona  fide  owner  of  the  judgment  against  Brown  when  bB 
coiaiienced  the  scijpe  facias  proceedings, 

lie  have  had  some  difficulty  in  understanding  the  next 
contention  raised  by  the  garnishee,  under  the  heading,  "Every 
action  to  enforce  payment  of  superadded  liability  on  bank  stock 
must  be  brought  within  one  year  after  its  accrual,"  The  garnishee 
states  that  a  garnishment  proceeding  is  an  action  at  law,  and  that 
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whsn  the  leglslatui'e  used  the  words,  "every  action/'  it  raeant 
to  include  garnlstaent  actions*  wMle  the  garnishee  does  m% 
state  that  it  contends  that  the  instent  gariiisiinent  proceedings 
were  barred  by  limitations,  we  laay  infer  tliat  it  intendea  to  s© 
contend.  No  authorities  are  cited  in  support  of  tlie  conteationj 
indeed,  no  argument  save  that  we   have  stated  is  adyanced  in 
support  of  it.  The  garnishment  proGeeding  was  not  an  action  to 
eiaforce  payment  of  superadded  liability  on  bank  stock  but  v^as 
merely  an  action  to  subject  to  the  payment  of  the  judgisent 
against  Brown  in  the  scire  facias  proceedings  property  ®r  effects 
of  Brown  in  the  hands  of  the  garnishee.  The  original  proceeding 
was  the  action  to  enforce  payrcent  of  superadded  liability  on  the 
bank  stock.  The  scire  facias  proceeding  was  not  a  iiew  suit  but 
was  merely  a  continuance  of  the  old  ©ne,  and  the  obligations  ©f 
defendant  Brown,  as  involved  in  the  original  suit,  were  disposed 
of  by  the  Judgment  entered  in  that  suit.  The  scire  facias  pro- 
ceedings merely  sought  a  revival  of  the  former  Judgment  in  order 
to  hav-  execution  on  it.  (Batik  ef  Edwardsyjlle  v^  T^fiiTijigll^ 
381  111,  486,  488,  489,)  As  long  as  the  Judgments  revived  in  the 
scl^e  facias  proceedings  are  still  in  full  force  and  reiaain  un- 
satisfied, Molner,  assignee,  has  the  righ.  to  resort  to  garnish- 
ment proceedings. 

The  appellee  has  heretofore  filed  in  this  court  a  motion 
to  dismls,-?  the  appeal  and  we  reserved  judgment  on  the  saaie  to 
bearing.  The  motion  will  be  denied, 

1?l't?rt?"^i;u;iiBut^=:ta5:;^3,SiJf%e-9^^    St  'IM.^*  ■iJ^j^^m^MA   the 
judgment  of  the  Circuit  court  of  Cook  county  is  af firmed. 

JTJDGMMT  AFFIRMED, 
P^iend,  P.  J.,  and  Sullivan,  J.,  concur. 
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MTRTLE  L,  EILS,  ) 

^-v.  Appellant,      )  /' 

""^'"x^  >'^APPSiiL  FROM  CIRCUlU  COURT, 

^^  *'*-^  y^    ' 

\   X   )         COOK  COL__„,, 
JIAHCY  WORKS,         ^^*C^   )  ^'^T"  |       3^^ 

Appellee'.     "^^.^^   Q  O  ^' 

MR.  JUSTICE  SUIJ^lVAN  DELIVERED  THE  OPINION  OF  THE  COURT, 

Plaintiff,  Myrtle  L,  Eils,  who  was  a  passenger  in  an 
automobile  which  was  struck  by  a  car  owned  and  operated  by 
defendant,  Nancy  Works,  brought  this  action  to  recover  daiaages 
for  personal  Injuries  sustained  by  her  as  the  result  of  the 
alleged  negligent  operation  of  defendant's  car.  A  verdict 
was  returned  finding  defendant  guilty  and  assessing  plain- 
tiff's damages  at  $2,500,  Defendant  made  no  motion  for  a 
new  trial.  Plaintiff's  written  motion  for  a  new  trial  was 
overruled.  Judgment  was  entered  on  the  verdict.  Plaintiff 
appeals. 

The  errors  assigned  on  this  appeal  for  the  reversal 
of  the  judgment  are  as  follows:  ' 

"1,  The  damages  awarded  by  the  jury  were  grossly 
inadequate  under  the  law  and  the  manifest  weight  of  the 
evidence, 

"2,  Instruction  Hmnber  25,  given  to  the  jury  on 
behalf  of  the  defendant,  was  improper,  misleading  and  con- 
fusing to  the  jury,  and  caused  the  jury  to  misunderstand 
the  law  with  respect  to  damages  and  to  misconstrue  the 
Court's  instructions, 

"3,  The  jury  was  confused  as  to  the  right  of  the 
plaintiff  to  recover  for  certain  of  her  ailBients  by  the 
erroneous  exclusion  of  certain  evidence  in  the  deposition 
of  Dr.  Turnbull,  and  therefore  such  evidence  was  improperly 
excluded  from  their  consideration  in  estimating  the  pleiin- 
tiff 's  damages. 

"4.  (a)  Counsel  for  defendant  was  guilty  of  im- 
proper and  prejudicial  conduct  in  the  trial  of  the  case, 
which  resulted  in  minimizing  the  amount  of  recovery  award- 
ed in  the  jury'i.  verdict, 

"(b)  The  jury  was  prejudiced  against  the  plaintiff 
and  did  not  give  proper  consideration  to  the  evidence  of 
plaintiff's  injuries  and  damages." 
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The  following  grounds  were  enumerated  in  plaintiffs 
written  motion  for  a  new  trial: 

"1.  The  damages  awarded  by  tlie  iury  are  evosc^iv   •!« 
adequate  under  the  law  and  the  .milfest^^fgSt  of  ^he'-^vlSnae. 

"2.  The  verdict  Is  contrary  to  the  law. 

feat  wei'lht  oftr^lde'Ll!"  "''''"''   '=  =°°*'^^'^  *°  *>-  -'^- 

,  the  cou;tU  IStiSClSI-^  the'^SSSLTplSS?!???/?^- 
^  nirt  nn4-"?;«  '•^^^  ^^5"  ^^^   prejudiced  against  the  plaintiff  and 

It  will  be  noted  that  the  only  grounds  alleged  here  for 
the  reversal  of  the  judgment,  which  were  included  in  plaintiffs 
written  motion  for  a  new  trial,  are  that  the  damages  awarded  her 
by  the  jury  were  grossly  inadequate  and  that  "the  jury  was  pre- 
judiced against  the  plaintiff  and  did  not  give  proper  consider- 
ation to  the  evidence  relating  to  plaintiffs  injuries  and 
damages."   Since  plaintiff ts  motion  for  a  new  trial  did  i»t 
specify  any  errors  relating  to  instructions,  exclusion  of  evi- 
dence or  improper  conduct  of  defendant»s  counsel  and  since  err©r 
is  assigned  as  to  these  matters  for  the  first  time  in  this  court, 
these  alleged  grounds  of  error  are  not  subject  to  review.  The 
law  was  well  settled  under  the  former  Practice  Act  (par.  57, 
chap.  110,  HUrd's  Rev.  Stat,  1899)  and  is  just  as  well  settled 
under  the  Civil  Practice  Act  (par.  I92,  chap.  110,  111.  Rev. 
Stat.  1941)  that  where  a  party  files  a  written  motion  for  a 
new  trial  specifying  therein  the  grounds  or  reasons  of  such 
motion,  he  will  be  restricted  in  a  court  of  review  to  the 
grounds  or  reasons  specified  in  such  written  motion  and  will 
be  deemed  to  have  waived  all  other  grounds  or  reasons  for  a 
new  trial.  (I114nois„„Centra3L_S^JL^._Go.  v.  Johnson^  I9I  ill. 
594 J  mMonjUJlMA,   266  111.  259,*  Ulbricht  v.  Western  Coach 
Ijines,  289  111.  App,  164;  In  re  Estate  of  Stahl.  305  111,  App. 
517.)  Therefore  plaintiffs  contentions  in  respect  to  th» 
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aileged  errors  of  the  trial  court  in  giving  an  improper  Itistruc- 
tion  and  in  improperly  excluding  certain  evidence  and  as  to  the 
alleged  improper  conduct  of  defendant »s  counsel  must  necessarily 
be  disregarded. 

Inasmuch  as  plaintiff's  contention  that  the  jury  was 
prejudiced  against  her  and  did  not  give  proper  consideration 
to  the  evidence  as  to  her  injuries  and  damages  is  predicated 
entirely  upon  the  alleged  errors  heretofore  mentioned  that  the 
trial  court  improperly  excluded  certain  evidence  and  improperly 
gave  an  instruction  requested  by  defendant  and  that  defendant's 
counsel  was  guilty  of  improper  conduct,  this  contention  must 
also  be  disregarded. 

Can  it  be  held  that  "the  damages  awarded  by  the  jury  were 
grossly  inadequate  under  the  law  and  the  manifest  ?;eight  of  the 
evidence? «  Certainly  it  cannot  be  so  held  as  a  matter  of  law  in 
this  case  and  since  the  amount  of  dama.ges  to  be  awarded  is 
peculiarly  a  question  of  fact  for  the  jury,  a  verdict  will  not 
be  disturbed  by  a  court  of  review  unless  it  is  clearly  inadequate, 
indicating  passion  or  prejudice  on  the  part  of  the  jury.  (Metz 
Y,t  yePQI-Cabj;_o^,  248  111.  609.)  Even  though  we  might  entertain 
a  doubt  as  to  the  correctness  of  the  finding  of  the  jury  as  to 
the  amount  of  plaintiff's  dama-ges,  still  we  would  not  be  warranted 
in  disturbing  the  verdict  unless  it  appears  to  be  clearly  and 
palpably  against  the  manifest  weight  of  the  evidence. 

Plaintiff  testified  that  she  was  taken  from  the  scene  of 
the  accident  to  the  Dark  Park  Hospital,  where  she  received  first 
aid  treatment;  that  later  on  the  same  day  she  was  removed  in  an 
ambulance  to  the  Evans  ton  Hospital,  \vhere  she  was  examined  and 
treated  by  Dr,  Turnbullj  that  her  head,  the  back  of  her  neck, 
chest,  arm  and  right  leg  up  to  her  hip  were  injured  in  the  acci- 
dent; that  her  right  leg  was  swollen,  black  and  blue  and  full  of 
pain;  that  she  remained  in  the  FJvanston  Hospital  for  twenty-tw» 


■^c«. 


u  u'^ '.. ' ' 


■vi-^  c^on  hi??  hm  ted  SBot&s^  h&oLbvlsiq 
'«  i--.fc  orlj-''  it^rl*   Merf  ©cf  :^i  XiiaO 

^  *-       "T  y   r"  ""   ^  /~i  *T  ^^ 

g^^  «j.^  ,  »  siij   iuiii  W£,i.  aiiJ    •ij:','-iu-'   fw^:^   '^■' '"' 

ion  liiw  jsi  t 

.    ..  .,    ., ^  .  ,  .'.rr  B^-   ,*2iL.^£2_woiii3Ul 


■i©  ©flsoa  9rio  soil  a^^Bi  «aw  ada  ;^sriJ  .beilXv  iJxii^i  • 

;ta'ii'5:  £,-v^— ^  -^n^   ei-d^   ,un.<^^o^.  3iis^  ^-^^bO  act;?  o;^   inebXvo^  &si;i 

bxiii  fesaimiacs  2fiw  ©lis  siadw  ,i^;?lq2o;i  no;r3ni:v^  ^  '    soa^Xiic^ru^i 


-4- 

days  after  the  accident;  that  during  the  entire  time  she  was 
there  she  could  not  raise  her  head  because  of  aizzluess;   tiiat 
after  a  few  weeks  she  was  allowed  to  get  up  for  a  little  while 
and  walk  around  the  room;  that  she  was  given  injections  t© 
induce  sleep  and  medicine  during  her  entire  stay  at  the 
hospital;  that  during  the  third  week  she  was  given  physiother- 
apy or  heat  treatments  upon  her  spine  and  chest;  that  Dr. 
Turnbull  attended  her  at  home  every  day  after  she  left  the 
hospital;  that  she  had  trouble  with  her  vision  -  everything 
would  disappear  and  she  could  not  see  anything  for  ten  ©r 
fifteen  minutes;  that  this  occurred  after  she  got  home  from 
the  hospital  and  started  walking  around  a  little  bit;  that 
she  would  get  dizzy  spells  and  could  not  remain  out  of  bed 
any  length  of  time;  that  she  continued  to  have  pains  in  her 
chest;  that  her  right  leg  swelled  up  badly  if  she  remained 
out  of  bed  for  any  length  of  time;  that  she  returned  to  the 
Evanston  Hospital  in  January  I941  and  stayed  there  for  five 
days;  that  at  that  time  more  physiotherapy  treatments  were 
given  her;  that  she  was  then  advised  by  her  doctors  to  go 
^  dowa  South  and  she  went  to  Houston,  Texas,  oj   train;  that 
vhlie  there  she  stayed  in  a  hotel;  tliat  she  had  no  medical 
attention  while  in  Houston  but  had  all  of  her  medicines  with 
her;  that  she  had  to  stay  in  bed  each  day  until  noon  and  vrould  '' 
have  her  meals  sent  to  her  room;  that  she  just  rested  at  the 
hotel;  ths.t  she  would  sit  on  the  porch  in  the  sunshine  a  couple 
of  times  a  day;  that  she  remained  at  the  hotel  for  six  week's; 
that  while  she  was  there  she  continued  to  have  the  same  trouble 
as  before  -  "pain,  loss  of  sleep,  nauseated  and  sick;"  t*iat 
when  she  returned  to  Chicago  she  was  attended  several  times 
by  Dr.  Young,  who  gave  her  the  same  medicine  as  before;  that 
she  remained  at  home  for  about  three  weeks  and  then  went  back 
to  Houston,  Texas,  for  several  weeks,  where  she  "just  rested 
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and  sat  out  in  the  sun  and  got  out  in  the  air,  and  then  would 
go  back  in  the  room  and  rest  again; «  that  her  condition  did  not 
improve  any;  that  when  she  returned  to  Chicago  after  her  second 
trip  to  Houston,  she  was  attended  by  Dr,  Smith,  Dr.  Young  having 
gone  into  the  iriilitary  service;  that  she  went  to  the  Evanston 
Hospital  again  in  r&rch,  1942  upon  the  advice  of  Dr.  Smith;  that 
she  remained  at  the  hospital  at  that  time  for  about  tliree  weeks; 
that  she  had  more  x-rays  and  a  cardiograixi  taken  and  was  given 
physiotherapy,  diathermy  and  hot  baths;  that  the  condition  of 
her  right  leg  had  not  changed  any;  that  after  her  third  stay  at 
the  hospital  she  remained  at  her  home;  that  during  the  six  months 
preceding  the  trial  Dr.  Smith  visited  her  in  her  home  and  when 
the  weather  permitted  she  went  to  his  office  in  a  cab;  that  she 
continued  to  take  the  same  medicine;  that  she  still  has  a  lot  ©f 
pain  in  her  back  and  head,  in  her  neck  and  chest  and  in  her  arms 
and  leg;  and  that  she  never  sleeps  without  a  sleeping  pill. 

She  further  testified  that  she  was  4-9  years  old;  that  the 
accident  happened  during  her  period  •f  menstruation;  that  same 
ceased  abruptly  and  did  not  occur  again  until  several  months 
later;  that  since  the  accident  she  suffered  from  dizziness, 
pain  around  her  heart  and  periods  of  collapse;  that  she  had 
been  going  through  the  menopause  since  early  in  1940;  that 
prior  to  the  accident  she  was  very  active  physically,  drove 
an  automobile,  took  part  in  church  activities  and  did  every- 
thing a  well  person  laight  do;  tliat  she  has  not  driven  an  auto- 
mobile since  the  accident;  that  she  could  not  go  out  alone  and 
did  not  go  out  of  the  house  unless  someone  was  with  her;  that 
she  still  had  much  pain,  iiad  to  rest  and  use  an  electric  pad 
on  the  back  of  her  neck  three  or  four  hours  a  day;  that  her 
eyesight  has  been  impaired  and  her  left  ear  has  bothered  her  a 
great  deal;  that  it  started  to  bother  her  during  the  first  time 
she  was  at  the  Svanston  Hospital;  tiaat  she  he.d  attacks  ©f  nausea 
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every  day  since  the  accident  and  that  she  did  not  suffer  fv<m 
nausea  before  the  accident;  that  "her  right  leg  has  been  pain- 
fully  swollen  for  two  years,  ever  since  the  accident; ••  that  to 
relieve  this  condition  she  takes  warm  baths  daily;  that  for 
almost  a  year  after  the  accident  she  had  to  keep  her  right  leg 
elevated;  that  she  cannot  sleep  at  night  without  sleeping 
medicine;  that  the  aedicines  used  by  her  are  "triple  bromides," 
"nimbutals,"  "phenobarbital, '<  and  "vitamin  B-1;"  that  she  cannot 
:  '  '  walk  over  tw©  or  three  bloclss  without  stopping  to  rest;  and  that 
■  ■■   she  never  took  any  sedatives  before  the  accident  but  did  take 
''  '  V  sraae  theelin  under  her  doctor's  orders  for  the  menopause. 
-  ■  ■•  :   The  automobile  collision  that  resulted  in  plaintiff's 
'  .■  injuries  occur-red  on  November  21,  I940.  The  trial  of  this  cause 
;•;  ;••  eomiaenced  on  February  8,  I943.  The  only  medical  testimony  pre- 
sented in  her  behalf  was  that  of  Dr.  Turnbull,  who  is  in  the 
service  and  testified  by  deposition.  The  last  time  tliat  he 
'    ^■"  examined  or  treated  plaintiff  was  on  January  22,  I941,  about 
two  months  after  her  accident.  There  was  no  medical  testimony 
as  to  plaintiff's  condition  from  January  23,  I94I  until  the 
time  of  her  trial,  it  should  be  stated  that  plaintiff  testified 
that  two  other  physicians  treated  her  after  Dr.  Turiibull  went 
into  the  service  but  they  also  went  into  the  service  later  and 
were  not  available  as  witnesses* 

Dr,  Turnbull  testified  that  when  he  examined  plaintiff 
a  few  hours  after  the  accident  at  the  Evanston  Hospital,  her 
pulse,  temperature  and  blood  pressure  were  normal;  that  she 
complained  of  a  headache,  severe  aching  through  the  body  and 
extreme  discomfort  in  both  thighs  and  the  right  leg  and  ef 
blinding  attacks  and  spots  before  her  eyes;  that  she  was  nerveus, 
tense  and  high  strung;  that  she  had  a  jagged  wound  of  the  scalp 
through  to  the  skull  about  one  and  one-half  inches  in  lengthj 
that  this  scalp  wound  did  not  require  any  sutures  but  was 
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"readily  pulled  together  with  adhesive  and  bandaged-*  that  she 
was  kept  in  bed  during  her  first  ten  days  in  the  hospital  and 
was  then  allowed  t.  be  up  and  about  her  room;  that  she  was  per- 
mitted to  leave  the  hospital  and  go  to  her  home  on  December  12, 
1940,  although  she  was  still  uncomfortable  because  of  the  dizzi- 
ness, nausea,  headaches,  spots  before  her  eyes  and  recurrent 
attacks  of  profuse  perspirationj  that  she  complained  of  severe 
pains  in  her  back  and  required  help  to  get  up  out  of  bed  or 
from  a  chair;  that  plaintiff  had  been  going  through  the  menopause 
for  sometime  prior  to  the  accident  and  it  had  been  necessary  for 
her  "to  use  theelln  for  ovarian  hormone  during  intermittent 
periods;"  that  his  ©rlginal  diagnosis  was  that  she  had  sustained 
concussion  of  the  brain  with  severe  laceration  of  the  scalp  and 
multiple  bruises  to  the  back,  both  thighs  and  lower  legs  with 
severe  wrenching  of  the  entire  back;  that  complete  x-ray  exami- 
nations of  Iier  Skull,  the  long  bones  of  her  legs  and  her  spine 
were  made  both  at  the  time  of  her  admission  to  and  just  prior  t© 
her  dischcirge  from  the  hospital,  which  showed  no  evidence  of 
fracture;  and  that  she  was  suf  ering  from  "traumatic  neurosis," 
which  condition  in  his  opinion  "will  be  permanent." 

From  the  very  nature  of  plaintiff's  testimony  the  Jury 
may  well  have  concluded  that  she  exaggerated  her  injuries  or 
that,  if  she  did  suffer  from  ailments  of  the  character  and  t« 
the  extent  she  testified,  they  were  attributable  in  large 
measure  to  her  continued  menopause,  tlirough  which  she  had  been 
going  since  sometime  before  her  accident.  It  was  undoubtedly 
difficult  for  the  jury,  as  it  is  for  us,  to  believe  that  all 
of  plaintiff's  claimed  injuries  resulted  from  the  collision, 
when  it  is  considered  tiiat  her  pulse,  temperature  and  blood 
pressure  were  normal  a  few  hours  after  the  accident,  that  there 
were  no  fractures  and  that  there  were  no  objective  symptoms, 
which  would  account  for  most  of  her  prolonged  ailments.  3?he 
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last  time  Dr.  l-urnbull  saw  h»r  was  January  22,  I941,  which  was 
two  months  after  the  accident  and  more  than  two  years  before 
the  trial.  His  deposition  was  taken  on  August  14,  1942,  which 
was  about  nineteen  months  after  he  had  last  seen  plaintiff.  His 
testimony  that  he  believed  plaintiff's  condition  "will  be  per- 
manent" should  have  been  excluded  since  he  had  not  seen  op 
-  examined  her  since  January  22,  I941.  Ho  mention  was  mde  in  Dr. 
Turnbull's  testimony  that  plaintiff  ever  complained  to  him  ef 
pains  around  her  heart,  swelling  of  her  leg  or  injury  to  her 
«|»s  or  ears,  Flaintlff  presented  no  medical  proof  of  any  im- 
■  pairment  of  her  eyesight  or  of  any  ear  trouble  and  there  is  no 
©ridence  in  thfe  record  that  she  was  ever  treated  therefor, 
Ifeither  was  any  medical  evidence  produced  as  to  her  physical, 
mental  or  nervous  condition  at  the  time  of  the  trial.  There  is 
no  testimony  in  the  record  based  upon  reasonable  me iicai  certainty 
that  there  woiad  be  any  permanent  ill  effects  from  the  injuries 
received  by  plaintiff  as  a  result  of  the  accident. 

The  furors  saw  plaintiff  and  heard  her  testify  and  were 
in  a  much  better  position  than  we  to  ;judge  of  her  credibility. 
In  W:SZ.ljUiS02,§Ml§iU   299  111.  App.  564,  the  court  said  at 
PP»  568-569:   "The  clearest  principle  that  ©an  be  derived  fr«ia 
the  cases  on  the  subject  of  inadequate  and  excessive  damages  is 
that  the  courts  are  very  slow  to  interfere  with  the  judgment  ©f 
tii®  jury  in  such  matters,  *^-k-  The  general  rule  is  that  a  ver- 
dict will  not  be  set  aside  and  a  new  trial  granted  for  inadequacy 
of  damages  unless  it  is  clear  that  injustice  has  been  done."  There 
has  been  no  showing  that  the  jury  was  improperly  influenced  w 
that  it  acted  through  passion  or  prejudice  and  it  does  not  appear 
that  any  injustice  has  been  dom  plaintiff.  We  are  impelled  to 
hold  that  the  verdict  of  the  jury  assessing  plaintiff's  damages 

at  $2,500  is  not  against  the  manifest  weight  of  the  evidence. 

For  the  reasons  stated  herein  the  judgment  of  the  Circuit 
court  of  Cook  county  is  affirmed. 

JUDGMENT  AFFIRMED* 
Friend,  P,  J,,  and  Scanlan,  J,,  concur* 
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JACOBY  B,  JACOBSEN,  ^^        ) 

Appellee,  y^  ) 

^  "■■>.  J^  )  APPEAL  FROM 

WALTER  J.  CmilK^^Receiver,  )  ^°^^'  °^^^ 
etc.,  et  al,,  doing  bu§r!EIJ[e'gs»-«»^->^^..X..  i 
CHICAGO  SURFACE  LINES.  )  O  O  ^'  TT*  A    zTfc 

Appellants.        )  O  /^  O  l.A.  ^ 

MR,  JUSTICE  SULLIVAN  DELIVERED  THE  OPINION  OF  THE  COURT. 

This  action  was  brought  fey  plaintiff,  Jacoby  B.  Jacobsen, 
to  recover  damages  for  personal  injuries  alleged  to  have  been 
sustained  by  reason  of  defendants'  negligence.  The  cause  was 
submitted  to  a  jury  which  found  defendants  guilty  and  assessed 
plaintiff »s  damages  at  $10,000,  Defendants  filed  motions  for  i, 
new  trial  and  for  judgment  notwithstanding  the  verdict.  Defend- 
ants* motion  for  a  new  trial  was  not  passed  upon  by  the  trial 
court  but  judgment  was  entered  in  their  favor  notwithstanding 
the  verdict.  On  a  prior  appeal  from  such  judgment  we  filed  an 
opinion  on  April  20,  I943  (Jacobsen  v.  Cummines^  318  111,  app. 
464),  which  concluded  with  the  following  judgment  orders  "The 
judgment  of  the  superior  court  of  Cook  county  is  reversed  and 
the  cause  is  remanded  for  the  disposition  of  defendants'  motion 
for  a  new  trial  and  for  such  further  proceedings  as  are  not  in- 
consistent with  the  views  herein  expressed*** 

Pursuant  to  the  opinion  and  judgment  of  this  court  its 
mandate  issued  and  was  filed  in  the  Superior  coiirt,  Th« 
mandate  reads  as  follows t 

"On  this  day  came  again  the  said  parties,  and  the  Court 
having  diligently  examined  and  inspected,  as  well  the  Record 
and  proceedings  aforesaid,  as  the  matters  and  things  therein 
assigned  for  Error,  and  being  now  sufficiently  advised  of  and 
concerning  the  premises,  are  of  the  opinion  that  in  the  Record 
and  proceedings  aforesaid,  and  in  the  rendition  of  the  Judgment 
aforesaid,  there  is  MANIFEST  ERROR:  THSRSFORE,  it  is  considered 
by  the  Court  that  f«p  that  Error,  and  others  in  the  Record  and 
proceedings  aforesaid,  the  Judgtient  of  the  Superior  Court  of 
Cook  County  in  this  behalf  rendered,  be  reversed,  annulled,  set 
aside,  and  wholly  for  nothing  esteemed,  and  that  thia  cause  be 
REMANDED  to  the  Superior  Court  of  Cook  County  for  the"  disposition 
of  defendants*  motion  for  a  new  trial  and  for  such  other  and 
further  proceedings  as  to  law  and  justice  shs.ll  appertain,  as 
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?r+Sf*  J^°°nslf tent  with  the  views  expressed  in  the  opinioa 
of  this  court  this  day  filed  herein,"  (Italics  our I.) 

Uhen  defendants*  motion  for  a  new  trial  came  on  for  hearing 

after  remandment,  the  trial  eourt  construed  the  judgment  order  and 

the  mandate  of  this  court  as  a  direction  to  overrule  said  motion 

for  a  new  trial,  refused  to  pass  upon  the  merits  of  the  motion  or 

to  permit  any  argument  by  defendants'  counsel  in  support  of  the 

alleged  grounds  of  error  set  forth  therein  and  entered  the 

following  order t 

"JW-s  cause  coming  on  now  to  be  heard  on  the  notion  '"©r 
new  trial  heretofore  filed  in  this  cause  by  defendants,  doij^ 
business  as  Chicago  Surfaee  Lines,  said  motion  being  now  bo^S  ^a 
the  court  and  counsel  fer  said  defendants  expressed  his  intenf^on 
tS^Ji^^^^!\°f  the  points  set  forth  in  said  motion  for  new 
trial  and  stated  to  the  court  that  the  Appellate  Coirt  had  re- 
manded the  cause  to  this  eourt  for  the  purpose  of  passing  upon 
!t^J  ??*^°^  ^^^   ^^'^  ^^^^'^   but  the  ceui-t  bf^lp,p;  of  the  oplnjon 
■:^  u ^!  °^^^^  was  remanded  bv  the  Appellate  notS^fgrtgg*"" 
SMcific  purpose  of  overruling  said  motion  fj^T^iyt?Sl  and 
JJlirAflgJadgment  on  the  prdfetTTiHl^itrfcig^^^ 
on  said  motion  for_Oew  trial  and  it  is  therefore  orderlT"tMt 

fll^«^glw°tf??  g  ^^^^^^^^.^^^^q^th^am^j^iiiibEi^i^l, 
and  a  new  triaj,  denie^  and  that  judgment  be  and  the  same  iiterefey 
entered  upon  the  verdict  in  favor  of  plaintiff  and  against  the 
defendants  in  the  sum  of  $10,000.00  and  costs  of  suit,  to  wUch 
action  and  ruling  of  the  court,  defendants  and  each  of  thera,  by 
their  counsel,  then  and  there  duly  objected  and  excepted." 
(Italics  ours.)  *^ 

The  instant  appeal  by  defendants  is  from  the  foregoing 
judgment  order  and  they  contend  that  "the  trial  court  errad  la 
misconstruing  the  mandate  of  this  court;  in  refusing  to  consider 
or  pass  upon  the  motion  for  a  new  trial  on  its  merits;  in  over- 
ruling the  motion  for  a  new  trial  and  in  entering  judgment  upon 
the  verdict  without  considering  or  passing  upon  the  motion  for 
new  trial  on  its  merits," 

There  is  nothing  contained  in  the  opinion  or  judgment  order 
of  this  court  on  the  prior  appeal  or  in  the  mandate  issued  pursuant 
thereto  that  is  susceptible  of  the  construction  that  the  tafial 
court  was  directed  by  said  judgment  order  or  mandate  to  overrule 
defendants'  motion  for  a  new  trial  and  enter  judgment  on  tie   ver- 
dict. This  court  had  no  jurisdiction  to  consider  or  determine  de- 
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fendants'  motion  for  a  new  trial  or  any  questions  presented 
thereby  and  we  did  not  assume  to  exercise  jurisdiction  in  that 
regard.  Neither  did  we  have  nor  assume  to  exercise  jurisdiction 
to  direct  the  trial  court  to  overrule  defendants'  motion  for  a 
new  trial  and  enter  judgment  on  the  verdict.  The  trial  court 
had  exclusive  jurisdiction  to  pass  upon  the  motion  for  a  new 
trial  and  this  court,  iiaving  reversed  the  judgment  in  favor  ©f 
defendants  notwithstanding  the  verdict,  remanded  the  cause  with 
the  specific  direction  to  the  trial  court  to  dispose  of  defend- 
ants' alternative  motion  for  a  new  trial. 

The  sole  question  presented  on  the  former  appeal  was 
whether  there  was  any  evidence  in  the  record  whieh  showed  ©r 
tended  to  show  that  plaintiff  was  not  guilty  of  contributory 
negligence  and  that  defendants  were  guilty  ®f  negligence,  which 
was  the  proximate  cause  ©f  plaintiff's  injuries  or,  in  other 
words,  whether  plaintiff  made  out  a  prima  facie  case  as  te 
defendants'  liability.  In  our  opinion  filed  on  the  prior  appeal 
the  only  evidence  considered  or  discussed  in  determining  that 
question  was  the  testimony  of  plaintiff  himself  and  our  discussion 
of  his  testimony  was  necessarily  confined  exclusively  to  such 
question. 

In  the  recent  case  of  Goodrich  v.  apraeuej.  376  111,  80, 
there  was  a  verdict  for  the  plaintiff  for  $5,000,  The  defendant 
therein  filed  a  metlon  for  judgment  notwithstanding  the  verdict 
and  an  alternative  motion  for  a  new  trial.  The  trial  court 
allowed  the  motion  for  judgment  notwithstanding  the  verdict  and 
entered  judgment  for  the  defendant.  The  alternative  motion  f©r 
a  new  trial  was  not  considered.  On  appeal  this  court  reversed 
the  judgment  entered  by  the  trial  court  notwithstanding  the 
▼erdlct,  passed  upon  and  denied  the  alternative  motion  f©r  a 
new  trial  and  entered  judgment  on  the  verdict  for  the  plaintiff 
for  $5,000,  In  reversing  the  judgment  of  this  court  the  Supreme 
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court  said  at  pp.  86  and  87» 

"In  this  case,  notwithstanding  an  alternative  motion  for 
a  new  trial  was  filed  with  the  motion  for  judgment  notwithstanding 
the  verdict,  to  be  passed  upon  by  the  trial  court  in  case  the 
motion  for  judpient  was  overruled,  the  trial  court  passed  only 
upon  the  motion  for  Judgment,  sustaining  the  same.  The  alter- 
native liiotion  was  undisposed  of.  The  office  of  Appellate  Court 
is  to  review  rulings,  orders,  or  Judgments  of  the  court  below, 
contained  in  the  record,  and  matters  not  ruled  upon  by  the  in- 
ferior court  are  not  subject  to  the  consideration  of  the  AppellPte 
Court  unless  the  lower  court's  failure  to  rule  is  made  the  subject 
of  an  assignment  of  error,  in  which  case  the  propriety  of  such 
failure  is  the  question  presented  to  the  Appellate  Court  and  not 
the  merits  of  the  matter  upon  which  the  trial  eoort  refuses  t© 
act.  In  other  words,  the  Appellate  Court »s  jurisdiction  is 
appellate,  and  extends  only  to  those  matters  in  controversy 
which  have  been  ruled  upon  by  the  trial  ceurt.  There  is  nothing 
in  the  Civil  Practice  Act  which  denies  to  a  party  the  right  to 
file  an  alternati?©  motion,  *^h<-  The  Appellate  Court,  in  deter- 
mining that  plaintiff  in  error  was  not  entitled  to  a  new  trial 
and  in  entering  judgment  on  the  verdict,  was  exercising  original 
jurisdiction.  It  was  not  reviewing  the  decision  of  the  nisi  prius 
court.  This,  under  our  constitution,  as  we  have  seen,  it  had  n© 
jurisdiction  to  do,  and  the  judgment  entered  for  the  defendant 
was  erroneous.  It  necessarily  follows  that  paragraph  3c  of 
section  68,  in  so  far  as  it  purports  to  grant  power  to  the 
Appellate  Court  to  pass  upon  a  ciotion  for  a  new  trial  not  passed 
on  by  the  trial  court  and  to  enter  judgment  on  the  verdict  ®f  the 
jury,  is  unconstitutional  as  an  attempt  by  legislation  to  confer 
original  jurisdiction  upon  a  reviewing  court,  prohibited  by  the 
constitution  of  this  state.  Had  the  trial  court  passed  on  both 
motions  this  question  would  not  have  arisen.  The  Appellate  Court 
should  have  remanded  the  causa  to  the  trial  court  to  pass  upon 
the  motion  for  a  new  trial," 

The  Goodrich  case  is  conclusive  as  to  the  proper  procedure 
to  be  followed  both  by  the  Appellate  court  and  the  trial  court, 
where  a  judgment  notwithstanding  the  verdict  is  reversed  and  an 
alternative  motion  for  a  new  trial  remains  undisposed  of  in  the 
trial  court. 

While  it  is  true  that  the  trial  court  overruled  defendants* 
motion  for  a  new  trial,  it  did  not  do  so  in  the  exercise  of  its 
own  jui'isdiction  to  pass  upon  such  motion  but  rather  because  it 
misconstrued  the  judgraent  order  and  mandate  of  tliifl  court  as  a 
specific  direction  to  deny  the  motion  for  a  new  trial  and  enter 
judgment  on  the  verdict.  Since  the  trial  court's  ruling  on  de- 
fendants' motion  for  a  new  trial  was  not  made  in  txi.e  exercise  of 
its  own  jurisdiction  but  was  predicated  entirely  upon  an  assumed 
direction  which  was  not  contained  in  our  judgment  order  on  the 
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former  appeal  or  in  the  manclate  issued  pursuant  thereto  and 
which  this  court  had  no  jurisdiction  to  give,  it  must  be  held 
that  defendants  have  been  improperly  deprived  of  their  right 
under  the  law  to  a  determination  of  their  motion  for  a  new 
trial  on  its  merits »  The  jurisdiction  to  pass  upon  said  motion 
resting  solely  in  the  trial  court  and  it  having  refused  t® 
exercise  its  jurisdiction  in  respect  thereto,  this  court  is 
/     without  jurisdiction  now,  just  as  it  was  on  the  prior  appeal, 
to  determine  upon  their  merits  the  questions  raised  by  defend- 
ants »  motion  for  a  new  trial.  As  was  said  in  the  Goodrleh 
case,  "matters  not  ruled  upon  by  the  inferior  court  are  not 
suTjject  to  the  consideration  of  the  Appellate  Court  unless  the 
loT/er  court's  failure  to  rule  is  made  the  subject  of  an  asslua- 
ment  of  error,  in  which  case  the  propriety  of  such  failure  is 
the  question  presented  to  the  Appellate  Court  and  not  the  merits 
of  the  matter  upon  which  the  trial  court  refuses  to  act," 

Error  is  assigned  on  this  appeal  on  the  refusal  of  the 
trial  court  to  pass  upon  defendants'  motion  for  a  new  trial  as 
directed  by  the  judgment  order  and  mandate  of  this  court  and  for 
the  reasons  stated  herein  the  judgment  order  of  the  Superior 
court  of  Cook  county  is  reversed  and  the  cause  is  remanded  with 
directions  that  the  trial  court  pass  upon  defendants'  motion  for 
a  new  trial  and  tliat  such  other  and  further  proceedings  be  had 
as  Biay  be  appropriate  and  not  inconsistent  with  this  opinion, 

JUDC4IBKT  REW.R3ED  AND  CAUSE  RSEANDED 
WITH  DIRECTIO!?S, 

Friend,  P.  J,,  and  Scanlan,  J.,  concur. 
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Thla  auit  was  bpouciht  by  tho  appolla©  !•  I,»  Varsall  to 
oolleot  a  raal  oatata  bro^ar'a  oorirdaalon  allda;ad  t^--  ■"' :    "    -  hin  frois 
the  dsfendaait  Ohaplta  J#  'laitar  find  hia  flv©  oo-i0f0r»dar.ts. 

Tha  oaaa  ^aa  triM  before  the  trial  court  •:^tbsut  a  jury. 

JudgTJont  for  0810.00  and  ooata  '^aa  enter**!  i«  favor  of  tho*  plaintiff 

and  against  Chorlea  J«  vfaltw  only.     Jtdfaant  ^aa  alao  sntorod  In 

favor  of  tha  othgr  fiva  .lofsnianta  ani  ac,Tln3t  tha  pl'^intiff . 

OTurlao  J»  'feltar  brings  thla  %pp«^l«     V?inoll  art^inia  carorss- 

opj'or  aa  to  the  sntry  of  the  judgr..3n*;  in  favor  of  thn  »0"dsfon:lant3. 

On  J^ovenber  r!7»   'l?>4S>   tho  daf®Riant»,  Qharloa  J.  Walter, 

^   Sophia  K.Waltor,  I^llsabath  M.  Davia,  Jnte.  3.  Walter,  Paul  H. Walter 

and  i?oll  Andor3,-7ho  ^era  brothora  and  sistaroj,  wors  tha  o-'Viora  of 

IRO  aor'3  farrr.,  a  3«0  acra  txrr.  an'A  a  is  acre  ti^^ber  t.r^t,  all  In 

jrrl3tlan  O^JUt^ty,  -srhioh  thoy  had  raosntly  .-io;{«irad  by  .'isaosnt  fron 

I  thoir  doceaaad  pfurdnts,     Oharlaa  J«  Walt-sr  Xivad  in  tho  n9ir!ibor?::ood 

of  the  farffia.     Ona  slatar  livod  in  Taylorvllle,  a  brotl^sr  livod  in 

OhaiBpaiTO,  and  a  brother  ani  t,i?o  aistora  livad  in  Cldsasjo. 

About  I'a>bnjary  1"?,   T04'^j  by  writ-tan  contrast  of  th   ■         /y, 
all  of  atKJh  hairo  ad's  awoh  lAO  aoro  farm  to  ov®  Grundy  for  ,;     ,,  :> 
per  aoro*     On©  I'arteTtjll,  lyho  -a^ftai  also  a  raal  ent-tte   ivssit*  waa 
"i-eaent  at  and  tn-ok  part  in  the  o losing  of  ^■.'       '    -xX* 

T?o  Ttjefttlon  i»  rHl38d  %a  to  tho  rr  anoy  of  tho 

laadinga » 

Oharlao  ^.    ?alt©r  ^as  tliO  ortly  oo-ienant  that  ever  tallrod 
'-  or  had  any  oor^^'cimioation  '*'ith  Vanoil.     Jharlea  toatiflol  that  h©, 
•"     '»  hJid  no  authority  frcn  his  oo-t#n:Ant3  to  ts©ll,-3ith9r  r/ritton 
,but  ho  did  not  fcsatify  th--t  he  tilvis^  Vanoil  of  auoh  fr-ot. 
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On  November  £7,    1942,   V&ncil   anc  Ch&rles  J.    Wjiiter 
met  and  had  a   conversation  concerning  the   sslc  of  the  160  acres 
In  question,   and  Charles  then  toid  Vancil   that  the  farm  belonged 
to  the  Walter  heirs  and   that  he,   Chsrles,    ^^s  a  part  owner. 

As   to   suoh  conver*<s,'cion,   Vancil   tsitlfied  that  Charles 
told  him   that  he,   Charles,   had  authority    to   sell   such  160  acre 
farm,   that  V'ancil  could  sell  it   at  |100  per  &cre,   ana   th&t  he  would 
pay  Vancil   5%  coraalssion  on  the  first  tlQ,000  and  a|^  on  the  bal-once. 
As   to  fcuch  convers«.tion,  Charles  testified  that  "I   told  hia  we  had 
it  to  sell,    and  ve  %=ould  lik©  to  get  it  sold   as   soon  as  possibi©, 
but  we  really  ^-antcd   to  sell  all  of  it  ,'it  once  if  we  coul<S«5    that 
Vancil  raid  bis  charge*  r-ould  be   5^^  on  the  first  110,000  and  &^%  on 
the  balance,    anc'.  that  he   told  Vmcil  he  did  not  think  the  balance 
of  the  heirs  ^^ould  stand  for   that.     CL-irleE   alto  testified   that 
he  then  also   told  Vsmcll  that   the  heirs  had   the  Tnrm  for   sale  rith 
several  real  estate  bi-okers. 

About  Deceniber  10,   1942,   Vancil   talked  with  Grundy 
to  induce  him  to  buy  the  fr.rs,    nnd  on  Becar^ber  11,   1942,   Vancil, 
with  Grundy  sm  Mrs.   Grundy,   went  to  a>nd  T&ralkeci  over   the  fars. 
Grundy  then  signed  and  gave  to  Vancil   a  contract^  by  ishich  Grundy 
Sigreed   to  pay  IfesO.OO^per  acre)^  J*r.d  Grundy's  check   for  |1,000  on 
account  of   the  purchase  price. 

On  December  ilth  Vancil  brought   to  Charles   such  con- 
tract and  check  so   sisned  by  Grundy,   snd  gave  ths   check    to  Charles, 
but  Chsrles  st  once  gave  the  check  back  to  Vanoil.     Each  of  them 
then  irrote  a  letter  to  Elisabeth  M.   P&vis,   and  both  letters  and 
such  contract  were   then  put  in  sXi  envelope  sdaresi^fed   to  her  at  her 
Chicago  address.      Vancil  mailed  such  envelope  and   contents   to  Mrs. 
Davis.     Vancil  testified  that  he  received  no  reply  to   such  letter. 
Charles   testified  that  he  reesived   a  reply.     Seither   the  content 
nor  the  substance  of  any  such  letter  or  reply  appears  in  the  record. 
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About  December  15ta   Vancil  and  Charles  had  another 
meeting.   Vancil  testified  that  Charles  then  said  he  was  willing 
to  accept  the  offer.   Ihey  both  agree  that  Charles,  in  the  presence 
of  Vancil,  then  telephoned  to  Mrs.  Anders  in  Chicago.   Charles 
testified  that  in  such  'phone  conversation  he  asked  Mrs.  Anders  if 
they  had  considered  this  offer,  and  that  she  said  they  would  have 
to  have  a  meeting  before  they  cecided  anything.   Charles  says  the 
meeting  betv;een  the  brothers  and  sisters  took  place^,  but  that  he 
was  not  present,  and  that  aftcr?»-ardE  the  brothers  and  sisters  said 
they  would  not  accept  the  offer.   He  further  testified  that  he  and 
Vancil  "worked  together  trying  to  get"  the  brothers  and  sisters  to 
agree  to  take  |90.00  an  acre, — evidently  meaning  by  such  telephone 
conversation  of  Charles.  .  ■   ' 

About  the  last  of  December  Charles  mailed  the  contract 
back  to  Vj^ncil  and  Vancil  then  returned  the  check  to  Grundy. 

"In  February"  Vancil  again  talked  with  Grundy  about 
purchasing  the  farm,  and  Grundy  then  gave  Vanci:.  a  new  check  for 
11,000.   In  February,  Vancil  brought  such  new  check,  together  with 
the  sa^ne   contract  to  1iii«-Sfeiw«*»<s*L'4vua«4.,  but  Charles  refused  to 
accept  either  the  check  or  contract.   Vancil  testifiea  that  Charles 
then  told  hira  to  get  ^5.00   an  acre  more  and  maybe  they  would  con- 
sider it.   Charles  testified  that  he  told  Vancil  they  wanted  about 
llOO  an  acre,  but  "they  might  take  1.85.00,  they  TOn't  take  no  less 
I  don't  think."   Vaiicii  testified  he  learned  about  a  week  later 
that  the  farm  was  sold  to  Grimdy  for  $90.00  an  acre. 

Grundy  and  Markv.ell  first  became  acquainted  with  one 
another  "sometime"  in  February,  194£. 

Grvindy  testified  that  at  that  time  Markwell  told 
him  he  had  authority  to  sell  the  farm  and  "asked  me  if  the  offer 
I  made  Vancil  was  still  good,"  and  then  left.  Markwell  testified 
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th>'5.t  on  such  occasion  he    told  Grundy  he  had   the   farm  for   sale,    and 
asked  Grundy   If  he  would   pr.y  $100  per  acre,    and   th.t  Grundy   said  h© 
would  not  pay  over  |90,90.     It  does  not  appear  frora  ^oa  Karkv^ell 
received  the   Inform .-:?t Ion  that  Griwidy  had  made  an  offer  to  Vsncll. 

QruTidy  further  testified  that  after  such  conversation 
with  Markweli  he,   Grundy,    then  saw  Vancil  dnd   told  aiaj  ,::bout   the 
conversation,    and   that  the  next  day  Vaxictl  asked  hi:s  if  he  would   still 
"give   that,   ne  would  ^  -^^  •*  present   the  check   sigain,"    md  he   then  gave 
Vancil   the   second  #1,000  check  and    the  ssa©  contract  tend   th^it  later 
in  February  Vancil  returned   the  check  to  hia, 

Grundy  further   testified   th'-t  he  had   the  purchase  of 
the  farm  under  consideration  continuously   from   th^  tiae  he  first 
talked  to  Vancil  until   the  deal  was  closed. 

Mark^eil   testified   th-it  after  he  hsd  such  talk  in 
Februuary  t^ith  Oruridy  he  contacted   the  rest  of   the  heirs,   to  jiee  whether 
by   selling   the  whole  estfi-.te  he   could  do  it  thst  way  or  not,    and   that 
tiiereafter  he   again  saw  Grundy  and  Grundy   signed   the   contr&ct  of    .,ur- 
chase  dated  February  14,  1945. 

Vancil   testified   th*t  at  Ms  first  meeting  v'ith 
Charles,    sjid  in  the  presence  of  Charles,   he  prepared  fi  pencil  mefflorand 
on  a  broker's  printed  coatrsct  form  blank,   inserting   therein   th<5 
description  of  the  160   ecres  in  ouestlon,    the  sale  price  snd  the  rate 
of  coaHsl  ssion.     Vancil   further  testified   thg.t  he,   Vancil  attached 
thereto   the  signature  of  Chf.rles,   in  the  presence  of  Charles,   and 
then  gave  a  copy  thereof  to  Charles,     Charles  testified  that  he 
never  saw  such  Instrua-.ent   .:ind  nev^r  received  »  copy   thereof.      The 
instri^ent  stated  that  Charles  gave  Vancil  the  right  to   sell  t,.uch 
property. 

Appellant  contends   that  the  trial   court  erred  in 
adiBitttng   such  instruaent  in  evidence  over  his  objection.     It  is 
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our  opinion  th.-^t  such  Instriraent  was  properly  admitted  in  evidence* 
(See  Monroe  v.  Snow.  131  111.  1£6.) 

Appellant  next  contends  that  there  was  no  contract 
of  employment  between  Vancil  and  appellant.  In  our  opinion  there 
is  no  -nerit  to  this  contention,  Appell^int  made  an  offer  which  Vancil 
accepted  and  acted  upon.  Ro  particu].sr  form  of  words  was  necessary 
to  constitute  such  a  contract.   (See  Purkett  v.  We Inr ankj  £19  111, 
App.  £8,  Vossxer  v.  Earle.  £7S  Hi.  So7,) 

The  next  and  r>rlnclp.nl  question  presented  is  whether 
there  was  sufflciont  evidence  to  justify  txhe  trial  court  in  finding 
that  ?aAcil  Fas  the  procuring  cause  of  the  sale  and  therefore 
entitled  to  Judgment  against  Charles. 

In  8  Aiaer.  Juris,  P.  1068,  it  is  said!  "When  a  broker 
is  the  procuring  cause  of  a  s&le,  i£  a  question  of  considcr?,ble 
difficulty;  in  the  asain  it  is  a  question  of  fact  for  the  lury  «■**.» 
(Bee  O'Brisn  v.  Newhousey  196  111.  App.  S9)  ^"here  a  broker  is 
employed  by  a  seller  to  find  ^  purchaser  and  through  his  efforts  the 
seller  is  brought  into  coke. imi cation  ^ith  the  purchaser,  the  broker 
cannot  be  deprived  of  his  conuaissions  because  the  seller  taket;  up 
and  completes  the  negotiations  liimgelf  or  through  another  Irokfer, 
(RigQon  V.  More.  ££6  111.  ZQ,Z,   287|  Rees  v.  Spruance.  45  111.  cOft) 
even  though  the  seller  accepts  the  purchaser  under  different  terms, 
prices  or  conditions.   (Acaas  v.  Decker^  S4  111.  App.  17,  £0} 
Francisco  v.  Cole^aanfLSQ  111.  App.  465j  Day  v.  Porter.  60  111.  kp'Q, 
S66,  S89.) 

In  determining  the  liribility  of  Charles  only,  ?re 
believe  the  question  may  properly  be  considered  as  though  he  were 
the  only  defendant.  The  trial  court  had  the  right  to  and  evidently 

did  believe  the  testimony  of  Vancil  that  Charles  told  hlra  at  their 
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first  meeting  that  he^ Charles,  had  authority  to   authorise   the   sale 
of   the  160  acres.     If  Charles,   in  fact,    had  no   such  authority,    then 
he  bound  himself  personally  by  the  contract  of  eaployinent  rlth  Vancll, 
(See  FranklEjad  v.   Johason^   147  111,    5fe0.) 

£o  f&r  as    Iht  purchaser  Grundy  ^as  concerned,  Vancil 
found  and  produced  Gruncy,   end  by^ doing  «£x  found  snd  produced  a 
prospective  purchiiser  who  was  at  all    tloies  ready,    willing  and  able 
to  pay   the  |90.00  per   acre  cash  at  which  the   farin  was   finally  sold   to 
him,    and   who  hi^d   the  piircbsse  under  consideration  constantly  from 
the   tine  he   first  taikeu   to  Vancil  unci!   the   deal  was   closed.      The 
record  does  not  show   that  Harkwell  wjjs  ever  on   the  farm  with  Grundy, 
and  does  not   £ho«  that  Mark'^ell   took  any  part  In  persuading  Gr\ndy   to 
buy,   "    , 

So  far  fls  Charles  was  concerned,   Vsucil   twice  pro- 
duced   the  Grundy  offer   to  Ch'ii*les.      Charles  did  not   deny  Vancil' s 
testimony   that  about  December  15,   Charles  told  Vsncil   that  he  was 
billing   to  accept  the  Grundy  offer  of  fyO.OO  per  acre.      Evidently  it 
iras  Vancil,   and  not  Mark^eil,   who  persuaded  Charles   to  accept  the 
lesser  price.      Charles  did  notiilng  to  protect  Vancil,   and  evidently 
Vancil' s  inability   to  consurmn&te   the  deal  was   the  result  of  Charles' 
li.ck  of  author! station  by  his  co-tenants   to  sell. 

Bhiie  it  appears  that  when  the   sale   to  Grundy  was 
flnBlly  consummated,  Markwell  was  instrumental  in   settling   con- 
troversies between   the  heirs,   by  which  settlesaent  Charles  contrt-cted 
to  buy  the  260  acres,  Markweil  contracted  to  buy   the  ten  acre  tr^ct 
aiad  pay    therefor  out  of  Ms   comfsisslons,    and  a  disputed   lumber  bill 
was  adjusted,    these  other  tri.oisfictions  did  not  concern  Vancil  or 
affect  ni£>  rights,   but  evidently  helped  to  persuade  the  other  five 
co-tenants   to   Join  in  the   sale  to  Grundy, 
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The  only  other  contention  of  the  appellant  is  that 
If  liable,  judgment  should  have  been  entered  against  him  for  only 
one- sixth  of  the  commission  as  he  oraed  only  one- sixth  of  the  lands 
sold.  With  this  contention  we  do  not  agree.   (See  Frani^l  and  v,  Johnson, 
147  111.  5::.'0,  surara.) 

It  is  our  opinion  that  the  judgment  against  the 
appellant  Charles  J.  Walter  snould  be  affirmed. 

It  is  also  our  opinion  that  there  is  no  nerit  to  the 
cross  error  assigned. 

Affirmed. 
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MR,  PRESIDING  JUSTICE  O'GOMSOR  DELIVERED  THE  OFINIOM  OF  THE  GOiJRT. 

By  this  appeal  Benjamin  B.  'iorrls  seeks  to  reverse  a  decree 
of  the  Siiperior  court  of  cook  ooimty  entered  November  23,  1942, 
denying  his  motion  to  strike  tiie  answers  and  oounterclaim  of 
certain  defendants  and  for  the  entry  of  a  decree  in  his  favor 
sustaining  the  motion  of  tns  defendants  to  disjals?;  the  cotaplaint 
for  want  of  equity  and  allowing  them  to  withdraw  their  counter- 
claim without  prejudice. 

The  record  discloses  tliat  plaintiff,  the  owner  of  five  shares 
of  the  1,000  shares  of  the  capital  stock  of  the  Colurahia  Apart- 
ments corporation,  on  aepteiaher  23,  1042,  filed  hia  complaint  in 
chancery  praying  tiiat  defendant,  Chicago  Title  &  Trust  Go,  be  en- 
Joined  from  paying  out  money  which  had  been  deposited  with  it  in 
escrow  as  part  of  the  purchase  price  for  an  apartment  hotel  o^-vned 
by  defendant,  colvuabla  Apartments  Corporation,  and  to  set  aside 
the  warrahty  deed  and  trust  deeds  conveying  the  property,  etc, 
October  21,  1942,  an  order  was  entered  on  motion  of  counsel  for 
the  Apartments  corporation  to  strike  the  oomplalat  for  failure 
to  allege  the  number  of  shares  of  stock  owned  by  plaintiff.  The 
motion  was  sustained  and  plaintiff  ^as  given  leave  to  ixmend  hie 
complaint  on  its  face  instanter  by  Inserting  the  number  of  his 
certificate  and  the  number  of  shares  owned  by  him.  The  amendment 
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was  accordingly  aaAt  «Bd  on  Mov«inber  6,  X942,  the  Chicago  Title 

k  Trust  ooapany,   Tru8t«©»   the  8herlak«  Manor,  inc.,   et  al.,   each 

filed  Its  «®parat«  aafiwvr  and  on  Norftmber  9,  the  Columbia  Apartment e, 

Ifto.j  and  other  defendan^a  filed  their  answer  aad  counterclaim, 

Noveiaher  9,  plaintiff  b^  leave  of  oourt,  ajaended  his  complaint  by 

making  an  additional  Party  defendant  and  it  was  further  ordered  that 

the  answers  filed  stsha  to  the  complaint  as  amended,     ^s^nother  ordsr 

was  entered  the  0am«  day  that  plaintiff  answer  the  ooimfcerclala 

within  10  days  and  the  cause  was  set  for  hsarlng  November  24,  1942. 

MOYsmber  18,  following,  plaintiff  filed  his  action  to  strike  the 

answers  and  counterclaiai  of  the  coliwabia  Apartments  Gon>oratl0n  and 

otixers,   speelfyJjig  &  number  of  grounds.     Movember  20,  an  order  was 

entered  on  motion  of  plaintiff's  counsel  setting  plaintiff's  motion 

to  strike  for  Hoveaber  23,  and  on  Hovember  23,   the  ord«r  or  deoree 

appealed  from  ?as  entered.     It  recites  that  the  aattsr  oarae  on  to  be 

heard  upon  plaintiff «s  motion  to  strike  the  answer  and  oounterclaia 

of  the  Colufiibie  Apartments  corporation  and  otlisr  defendants   «and 

for  the  entry  <?f  a  &eQT&B  in  favor  of  plaintiff,  ana  upon  the  motion 

of  the  defen^ts  and  oouhterolaiffiants  to  strike  and  disalss  the 

complaint  ♦%  for  Ineuff Icieacy  in  law  and  in  fact. »    That  all 

parties  ap|ieared  in  open  coiirt  and  the  court,  having  read  the  oosj- 

plaint  ajid  answer  and  aftwr  hearing  the  argixmnt  of  counsel,  found 

that  Jhe  coi^lto^iat  failed  "to  state  a  eause  tJl  action,  and  is  in- 

BW^fioient  in  law. «»     And  it  was  ordered  «that  plaintiff's  motion  to 

«tci2:t  the  answer  and  couatercliti»  ***»  for  the  entry  of  a  P-aa-pfiQ 

be 
la.  favor  of  plaintiff,/ and  it  is  hereby  denied."     It  was  f^uptfiPr 

ordered:     "that  the  notion  of  the  defendants,  Colimbia  Apartments 

corporation,  Cand  others!  *♦♦  to  strike  and  dismiss  the  eosji^lalnt  «** 

be  axtd  it  is  here»lth  sustained,  and  the  oomplaint  Is  hereby  stricken 

and  the  oause  ***  forthwith  disraissed  for  want  of  equity. «  Leave  was 

given  to  dismiss  the  eounterclaiis  without  prejudice. 

The  record  further  discloses  that  on  July  16,  1942,  defendant 
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Milton  3.  Yondorf ,  &b   president  of  defendant  Colujabia  ApartMatg 
Corporation  sent  a  notice  in  writing  to  the  stockholders  that  an  offer 
of  $60,000  had  been  made  by  Leah  Lukin  to  pureh&se  the  real  estate 
belonging  to  the  Columbia  Apartments  Corporation,  which  was  a  three- 
Btory  and  baseaent  briek  apartment  building  containing  42  apartment a 
all  steam  heated  with  meohanlcal  pefplgeration,  gas  ranges,  kitchen 
oabinets,  etc.,  wrich  was  the  only  Wperty Jowaed  by  the  oorpoi'ation 
and  that  a  special  acetlng  of  the  shareholders  woiild  be  held  on 
Ttaeeday,  August  4,  194S,  at  2  o'clock  in  the  afternoon,  for  the 
purpose  of  consid  ring  and  accepting  or  rejecting  the  offer  and 
providing  for  the  distribution  of  the  proveed®  of  the  sale  and  for 
the  dissolution  of  the  corporation.  The  notice  also  stated  that  the 
offer  of  Mrs.  Lukin  to  purchase  the  property  «as  oondlt toned  upon 
the  cancellation  of  the  existing  lease  of  the  apartment  bulldlngj  that 
the  corporation  would  allow  her  a  credit  for  «the  cancellation  boaus 
of  #2, 000 J «  that  the  prepaid  r»mtal  of  1^2,600  «&«  also  to  be  allowed 
her  and  that  in  the  event  the  sale  was  consuiafflated,  the  r^";  vo  p  p^qX 
estate  board  conuaission  amounting  to  $2,800  would  be  paia,  one: -half 
to  Robert  R,  sher  and  one-half  to  defendant  yondorf  &  Co.,  inc. 
The  notice  further  stated  that  the  special  meeting  of  the  share- 
holders was  called  pursuant  to  trie  action  of  the  boa.  d  of  directors 
taken  at  a  upecial  meeting  July  14,  1942.  That  the  fair  market  value 
of  the  property  was  ^5S,80O.  The  notice  further  stated  that  the 
offer  was  subject  to  the  aoceptanoe  by  the  holders  of  at  least  2/5 
of  the  stock  of  the  corporation  •♦and  subject  to  any  action  being 
taken  by  any  disrentlng  shareholder  under  Section.  73  of  »The 
Bu  Iness  Corporation  A«*»  within  ti^enty  days  thereafter;  «  tiiat  at 
the  special  meeting  of  the  board  of  directors  held  J«ay  14,  1942,  to 
consider  the  offer  a  resolution  was  adopted  "to  subiElt  s&ld  offer  to 
the  shareholders  without  recommendation  for  their  acceptance  or 
rejection;  also,  in  the  event  the  holders  of  at  least  2/3  of  the 
s'Wres  Issued  and  outstanding  accept  said  offer,  after  the  sale  is 
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consummated,  to  distribute  the  net  sum  on  hand,  leas  res^^rve  for 
possible  Federal  taxes,  prorata  to  the  aijarehoiderg  and  then 
to  dissolve  the  corporation. «  other  Infona&tion  was  given  in  the 
no tics. 

It  further  appears,  as  stated  by  counsel  for  plaintiff,  thAt 
yondorf,  as  president  at  the  time  he  mailed  the  notice  to  the  share- 
holders, enclos  "d  a  proxy  running  to  himself  and  to  Samuel  j,  Ascher 
for  the  purpose  of  passing  on  tirie  sale  of  the  building  and  the 
acceptance  of  Mrs.  XAilcin's  bid  of  5^60,000. 

The  board  of  directors  was  ©osposed  of  S  persons,  including 
plaintiff,  and  the  resolution  above  aentioned,  *as  passed  by  the 
▼o^es  of  the  4,  plaintiff  voting  againet  it. 

counsel  for  pl&intiff  says  that  "trhe  motion  of  tne  pliiintiff 
to  strike  the  answers  of  the  several  defendants  and  for  a  decree  in 
his  favor  should  have  been  sustained, «  and  in  support  of  tMs  oitee 
flS3  and  72,  pare.  157.33  and  157.72,  (111.  Rev.  atat.  1945,  ch.32  ) 
«nd  otheri5*uthorities.  counsel  says  that  §33  provides:  "the  business 
and  affairs  of  a  cori^oration  shall  be  managed  by  a  board  of  directors,  « 
and  that  §72  «which  deals  with  the  sale  of  all  the  assets  of  a  cor- 
poration" provides  that 

"The  board  of  directors  shall  adopt  a  resolution  reooaaaending 
-SHS^  Jil2#  lease,  exchange,  mortgage,  pled^-e,  or  other  disposition 
and  directing  the  subrnission  thereof  to  a  vote  at  a  meeting  of  share- 
holders, which  may  be  either  an  aiiual  or  a  special  aieeting.  **« 

•After  such  authorization  by  a  vote  of  shareholders,  the  board 
of  directors  notoertheless,  in  its  discretion,  aay  abandon  such  sale, 
lease,  exchange,  mortg^js,  pledge  or  other  disposition  of  assets, 
subject  to  the  rights  of  tiiird  parties  under  any  contracts  relating 
thereto,  without  furtJrier  action  or  approval  by  shareholders.  «  Axid 
from  these  statutory  provis  ons  coa^eel  argues  that:   "the  statute 
contemplated  that  before  the  autnorization  of  such  a  sale  by  a  vote 
of  the  shareholders  the  direotorg  must  adot.t  a  res  .lution  reoomiending 
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the  sale  to  tiaem.  It  will  not  suffice  If,  without  such  &  reoom- 
Bendatlon,  the  shareholders  vote  upon  the  question  and  nevertheless 
authorize  Uhe  sale.  In  this  latter  event  the  officers  of  the  oor- 
po^fttlon  will  not  be  Justified  la  oarrylag  out  tae  wishes  of  the 
shareholders  without  regard  to  those  of  the  dlrefitors. »  ?/e  are 
unable  to  agree  with  this  contention. 

At  the  adjourned  laeeting  of  the  shareholders  which  was  held 
August  IS,  1942,  the  offer  of  Mrs,  LtUtin  to  purchase  the  property 
for  $60,000  was  accepted  by  an  afflrtaatlv©  vote  of  more  than  690 
votes  and  25  voted  against,  theae  voting  to  accept  the  proposition 
to  sell  the  property  ^d  dl? solve  the  corporation  were  more  than 
g/3  of  the  1,000  shares  of  the  corporation.  After  this  acceptance 
a  warranty  deed  conveying  the  real  estate  to  Mrn.  Lukin  was  executed 
and  another  company,  viz.,  Sherlaifee  raanor,  Iwc,  was  organized  and 
the  title  conveyed  by  ;.  rs.  Ltlfcin  to  it.  Trust  deeds  were  executed 
to  secure  indebtedness  to  obtain  the  money  in  carrying  out  the  deal 
but  plaintiff  did  nothti^s  vintX.1  he  filed  his  bill  September  £3,  1942, 
which  was  more  than  &0   days  from  August  13,  194£,  the  date  the 
shaiHsholders  accepted  the  of  er  and  authorized  the  sale  of  tid 

building. 

Counsel  for  the  ooluabia  Apartments  and  otaer  defendants 
say  that  such  delay  by  virtue  of  §73,  par.  157.73  (111.  Rev.  stat. 
1943,  ch,  3£)  barred  plaintiff  from  quostloning  the  sale  of  the 
property.  That  section  provides:   "in  the  event  that  a  sale  or 
excihange  of  all  or  substantially  »11  of  the  property  and  assets 
of  a  corporation  otherwise  than  in  the  usual  and  regxaar  course  of 
its  business,  is  authorissed  by  a  vote  of  the  shareholders  of  the 
oon^oratlon,  any  shar-^holder  who  shall  not  have  voted  in  favftr  there- 
of may,  within  twenty  da;/s  after  the  vote  was  ta]feen,  make  written 
deetand  on  tiie  ooi^ora^ion  for  the  payment  to  him  of  the  fair  value 
of  his  shares  as  bf  the  day  prior  to  the  date  on  which  the  vote  was 
taken  authorizing  the  sale  or  exchange*  such  demand  shall  state  the 
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ntmber  and  class  of  th«  ihares  owned  by  such  dissenting  shareholder. 
Any  shareholder  failing  to  malce  demand  within  th«  tr/enty-d&y  perlot 
shall  be  eonelusively  presiimcd  to  have  consented  to  the  sale  or 
©ateh&nge  and  shall  be  bound  by  the  terms  thereof, « 

counsel  for  the  apartment  building  In  their  brief  malte  ref- 
erence 16  times  to  §75,  which  Is  me  of  the  eontentlons  on  which 
they  r.3ly  for  the  affinaance  of  the  decree  appealed  from.  But  comsel 
for  plaintiff  in  his  reply  brief  of  30  paj^es  makes  no  attempt  to 
answer  defendants*  contention  or  to  excuse  his  failure  to  coajniy  with 
the  proYislons  of  §75.   ve  think  under  the  provieione  of  this  section 
plaintiff  is  not  in  a  position  to  coapl&in  thi^t  the  sale  v&3   improperly 
aade.  Moreover  we  are  of  opinion  that  §?£  of  the  Gon>oratlon  Act 
does  net  require  that  the  board  of  directors  adopt  a  resolution 
reconsmtndlng  the  acceptance  of  the  offer  to  purchase  in  submitting 
the  matter  to  the  vote  of  the  shareholders;  that  the  provision  of  the 
statute  is  not  mandatory  but  directory.  But  in  any  event  there  Is  no 
aerit  In  plaintiff's  contention  because  detailed  inforaiation  was 
given  to  the  shareholders  of  tli»   offer  and  they  voted  overwhelatingly 
m  favor  of  acoeptlnf?  it  and  authorizing  the  sale,  in  these  elrcup- 
stances  plaintiff  ought  n*t  be  heard  to  ooa^lain. 

Plaintiff  further  contends  that  the  court  erred  in  dismissing 
his  complaint  for  want  of  equity  for  the  reason  that  it  was  improper 
to  allow  to  the  pureliaser  of  the  property,  LuMn,  credit  for  the 
$Z,GO0   for  the  cancellation  of  the  lease;  the  ;j2,600  which  had  been 
paid  by  the  tenant  to  be  apolled  on  the  last  months  of  the  rentiil  term 
and  the  t2,S00  broker's  fees  to  be  paid,  one-half  to  Sher  and  one-half 
to  yondorf  &  Co.,  inc.  That^^ondorf  was  president  of  the  defendant 
Columbia  Apartments  Corporation  and  that  his  inter  st  was  in  conflict 
with  the  interest  of  the  stockhAlderg.  These  three  items  were  speci- 
fioiilly  mentioned  in  the  notice  sent  to  the  stockholders  advising  them 
of  the  offer  of  iitB*   Lukin  to  purciaase  the  property  for  -^60,000.  The 
stockholders  were  all  specifically  advised  as  to  what  was  to  be  done 
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In  this  rsspect.  There  was  no  eoncealment  and  after-  being  so 
advised,  BaJ>r»e  than  2/S   of  tlaem  voted  and   directed  the  direotore  to 
accept  the  offer.  There  was  ko  better  offer  made  for  the  property 
and  there  la  no  allegation  that  any  better  offer  would  be  made.  In 
these  circumstances  we  think  there  was  no  error  of  which  plaintiff 
can  complain, 

jk  further  r>oint  is  laade  that  the  court  erred  in  ent^^rlng  an 
order  ijamediately  after  the  order  or  decree  appealed  from  wag  enter-ed 
denying  plaintiff's  motion  for  leave  to  file  replies  to  the  answer. 
And  covtnsel  for  plaintiff  contends  that  plaintiff  should  have  been 
granted  such  leave.  The  diiTiculty  with  this  contention  is  that  the 
suit  having  been  properly  diaalscea,  there  was  nothing  to  which 
plaintiff  could  reply, 

plaintiff  also  oonttads  that  the  court  erred  in  denying  hlg 
motion  to  gtrilse  the  counterclaim  filed  by  certain  defendants.   "h© 
prayer  of  the  oounterolalni  was  that  the  action  taken  by  the  board,  of 
directors  and  shai^iho '» derg  of  the  Apartments  Corporation  be  ratified 
and  confirmed,  since  we  have  above  held  that  the  action  of  the 
board  and  the  shareholders  selling  the  property  was  warranted,  ther« 
apparently,  was  no  further  reason  for  oonaiderlng  the  count erelaijvi. 

The  decree  of  t'ne  superior  court  of  Oook  county  is  affirmed, 

Mlemeyer,  J.,  and  Matohett,  j.,  concur. 
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APPBiiL  FR(M 
CIRCUIT  COURT, 

COOK  GOUMTY. 


NINA  A.   POOL,   Indl vitally  1 . 

as  Trustee  under  tfe#  Last  w'lll 
and  Testament  of,^^-arah  E.  Jones, 
Deceased,        ^/^ 

^^   Appellant. 


MR.  PRESIDING  JUSTICE  O'CONNOR  DELIVSRED  THE  OPINION  OP  THE  COURT. 

By  this  appeal  defendant,  indlvldaally  and  as  trustee 
xuider  the  last  will  and  testament  of  Sarah  E.  Jones,  deceased, 
seeks  to  reverse  a  decree  entered  by  the  Circuit  court  of  Oooli 
oounty  whereby  she  was  d<^creed  to  pay  plaintiff,  her  brother, 
#2,418.04. 

The  record  discloses  that  Sarah  E.  Jones,  the  grandmother 
of  plaintiff  and  defendant,  died  testate  in  1926  and  her  will  was 
admitted  to  probate  February  4,  1927  by  the  Goxmty  court  of  piatt 
county,  where  Mrs.  Jones  resided  at  the  time  of  her  death.  By 
the  terras  of  the  will  certain  property  was  devised  to  plaintiff 
and  to  defendant  aM  it  is  the  contention  of  plaintiff  that  he 
did  not  receive  his  Just  share  from  his  sister  who  was  the  trustee 
named  in  thw  will.  The  suit  was  brought  for  an  accounting  and  thfet 
defendant  be  removed  as  trustee. 

Defendsjit  filed  a  count er'elalm  seeking  to  recover  from 
plaintiff  one-half  the  amount  she  had  expended  for  the  support  of 
jsheir  mother  -  $2,250  and  alsoa^240  for  board  and  lodging  fumishsld 
plaintiff.  The  cause  was  referred  to  a  master  in  chancery  who 
toofe  the  evidence  and  made  up  his  report  finding  that  plaintiff 
was  entitled  to  :;£,418.04  from  defendant  but  that  defendant 
should  not  be  removed  as  trustee  and  that  defendant  was  not  entitled 
to  recover  under  hsr  counterclaim.  Objections  were  overruled  to  the 
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report  and  afterward  a  decree  was  entered  in  aocSjrdanoe  with 
the  recoraniendations  of  the  master. 

One  of  the  questions  before  us  is  the  construction  of  the 
will  and  particularly  the  5th  and  7th  paragraphs.  Paragraph  5 
Is  as  follows:   "I  give  and  devise  Lots  one  (1)  two  (2)  Three  (3) 
four  (4),  and  five  (5)  in  Bloci  iiixteen  (16)  of  the  original  Town, 
now  City  of  Monticello  in  Piatt  County,  Illinois,  to  my  grand- 
daughter, Nina  A.  pool  in  fee  simple,  as  I  value  the  property  at 
aboiat,  Four  Thousand  Dollars  (14000.)  it  is  my  will  tiriat  the  said 
Nina  A»  Pool  shall  pay  to  the  said  Karry  K.  Jones  the  sisgi  of  Two 
Thousand  Dollars  (|200G)  in  eight  (8)  annual  payments  of  Two 
Hundred  Fifty  Dollars  (#250)  each,  the  first  payment  to  heoome 
due  and  payable  at  the  expiration  of  one  year  from  the  probate  of 
this  my  last  will  and  testament  provided  tiiat  the  said  Nina  a.  Pool 
shall  have  the  privilege  of  paying  all  or  any  part  of  said  sum 
before  the  same  becomes  due.  The  payment  of  the  said  sum  is  not 
made  a  lien  on  the  pi^emises  in  this  clause  described  but  is 
merely  a  personal  obligation  of  the  said  Nina  A.  Pool  as  it  is 
my  will  that  she  shall  be  able  to  dispose  of  said  premises  as  she 
may  see  fit  without  being  hampered  by  any  lien  or  incumbrance  against 
the  same,"  By  the  7th  paragraph  the  testatrix  devised  40  acres 
in  vermilion  county  to  Nina  A.  Pool  in  fee  simple  in  trust- that 
she,  as  trustee,  should  have  full  possession,  management  and  control 
of  the  real  estate  for  25  years  from  the  death  of  the  testatrix, 
with  power  to  rent,  impair,  pay  taxes  and  execute  the  trust  in 
accordance  with  r,irs.  pool's  best  Judgment  without  compensation  to 
her  and  without  necessity  of  giving  bond  and  after  the  payment 
of  expenses, to  pay  the  net  income  to  plaintiff,  the  testatrix's 
grandson,  during  25  years.  At  the  expiration  of  that  period  the 
trustee  should  convey  the  real  estate  to  plaintiff  in  fee  simpiei 
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that  if  the  trustee  was  of  opinion  that  &   greater  income  could 
be  derived  from  selling  the  real  estate  and  investing  the  pro- 
ceeds* she  had  full  power  to  do  so.  There  was  a  further  provi- 
sion that  if  plaintiff  died  before  the  expiration  of  the  25  years, 
the  property  should  be  conveyed  hy   the  trustee  to  other  designated 
parties.  , 

The  estate  was  closed  by  the  County  court  of  Piatt  county 
and  defendant,  as  trustee,  proceeded  to  carry  out  the  tenas  of  the 
will.  No  part  of  the  #2,000  mentioned  in  paragraph  5  of  the  will 
was  paid  and  nothing  was  said  about  this  until  shortly  before  a 
suit  xms   brought  in  1936,  by  plaintiff  in  the  United  states  District 
court,  when  the  controversy  arose  as  to  the  correctness  of  defend- 
ant's accounting. 

by 
Defendant's  contention  as  to  this  item  is  that/ the  5th  para- 

jgraph  of  the  will  the  testatrix  e2cpressed  a  wish  or  hope  that  de- 
fendant would  pay  plaintiff  the  ^-2,000;  that  it  was  not  mandatory 
on  defendant  to  pay  the  ;;;&,000  but  that  if  there  was  such  obligation 
6  of  the  installaents  were  barred  by  the  5  year  Statute  of  Limita- 
tions. On  the  other  side,  plaintiff's  position  is  that  defendant 
was  obligated  to  pay  the  $2,000  either  in  installments  or  at  one 
time  and  that  the  statute  of  Limitations  began  to  run  from  the  dattr 
provided  for  payment  of  the  last  installment,  plaintiff's  conten- 
tion was  sustained  by  the  Blaster  and  chancellor,  we  are  xmable  to 
ajgree   with  the  construction  contended  for  by  either  of  the  parties. 

Obviously  defendant  would  not  be  requii»ed  to  pay  any  part 
of  the  f:2,000  unless  she  accepted  the  5  lots,  but  having  done  so, 
she  was  obligated  to  pay  the  §2,000  to  plaintiff  in  8  annual  install- 
ments, she  could  not  'waitvxmtil  the  8th  annual  installment  became 
due  but  plaintiff  would  have  the  right  to  demand  at  the  end  of  each 
year  $250.  we  think  the  language  ha   plain  and  unambiguous.  It 
provides  that  Mrs.  Pool  "shall  pay  to»  plaintiff  Jones  $2,000  «ln 
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eight  (8)  annual  payments  of  TwO  Hundred  Fifty  Dollars  (?>250) 
each,  the  first  payment  to  beconie  due  and  payable  at  the  expira- 
tion of  one  year  from  the  probate"  of  the  will.  That  the  defendant, 
Mrs.  pool,  "shall  have  the  privilege  of  pa.ying  all  or  any  part 
of  said  gum  before  the  same  becomes  due. «  Defendant  at  her  option 
might  pay  all  of  the  installments  at  any  time  after  the  will  -^as 
probated  but  she  was  obligated  t©  pay  $250  at  the  end  of  each  ye&r. 
From  this  It  follows  that  6  installments  of  0250  each  are  barred 
by  the  statute  of  Limitations  and  taat  defendant  must  pay  the  2 
remaining  installment e  aggregating  #500, 

The  master's  report  t»as  dated  October  10,  1940,  and  the 
objections  to  it  were  overruled  November  15,  1940,  in  which  the 
master  states  that  the  question  of  the  allowance  of  attorneys*  and 
trustee's  fees  was  not  passed  uponnbecause  tiie  primary  purpose 
of  the  bill  was  not  to  remove  the  trustee  but  to  secure  an  accoim*- 
Ing. 

September  30,  1942,  the  parties  entered  into  a  written 
stipulation  which  shows  that  there  was  an  error  of  $131.»93-in  the^ 
aecburtts  made  by ^ defendant  to  plaintiff  and  tliat  this  item  was  due 
and  owing  to  plaintiff.  It  follows  that  defendant  owes  plaintiff 
|500  and  |131.93,  making  a  total  of  #631, 93. 

The  record  further  discloses  that  Mrs.  Pool  rented  the  40 
acres  devised  to  her  in  trust  by  paragraph  7  of  the  will  and  that 
she  paid  the  net  income  annually  to  her  brother,  the  plaintiff. 
That  December  23,  1936,  she  sold  the  com  raised  on  the  farm  for 
#600  for  which  she  accounted  to  plaintiff.  The  sale  was  made  to 
her  husband  at  |1  a  bushel,  which  at  the  time  V7as  more  than  12  cents 
abov«  the  market.  April  1937,  defendant's  husband  sold  the  corn 
for  1886,11  ^d  the  master  and  the  decree  found  that  defendant  was 
liable  to  plaintiff  for  the  S286.ll.  The  argument  of  counsel  for 
plaintiff  Is  that  at  least  part  of  the  0600  was  money  belonging 
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to  plaintiff  and  that  since  plaintiff  did  not  know  that  the  corn 
was  sold  to  defendant's  husband  until  long  after  the  accounting, 
defendant  was  not  entitled  to  make  a  profit  on  the  ooam.  The 
difficulty  with  this  is  that  the  evidence  shows  that  plaintiff  nas 
asking  defendant  for  money;  that  defendant  was  ■unable  to  borrow 
from  the  bank  on  the  com  and  afterwards  ao  as  to  raise  money  for 
plaintiff  she  sold  the  com  to  her  husband  for  12  cents  above  the 
market.  There  is  no  contention  that  this  is  not  the  fact,  in  these 
oircuiastances  we  think  it  will  be  highly  inequitable  to  allow 
plaintiff  to  recover  the  |S86.11  and  the  decree  is  erroneous  as  to 
this  item. 

About  a  month  after  defendant  filed  her  answer,  by  leave 
of  court,  she  filed  her  oounterolaia  whereby  she  sought  to  recover 
from  plaintiff  by  virtue  of  ||l  and  2,  ch.  107,  ill.  Rev.  Stat. 
1943,  one-half  of  the  amount  she  had  paid  for  the  support  of  thiir 
mother. 

The  master  in  his  report  fo\md  "as  to  this  item  there  is  no 
dispute  of  the  fact  that  the  defendant  tid  pay  out  for  the  benefit 
Of  Maye  K.  Jones*  the  mother  of  plaintiff,  beginning  with  August 
1927  down  to  and  including  February  of  1937,  the  svtxa   of  32,437,75, 
iaid  money  being  for  rent  for  the  premises  occupied  by  the  mother  **•** 
for  milk  bills,  gas  bills,  electric  light  bills  and  some  medicines;  " 
that  there  was  no  evidence  to  indicate  that  she  expected  plaintiff, 
her  brother,  to  repay  her  one-half  of  this  sum  until  the  controversy 
arose  between  them  in  January,  1937.  That  much  testimony  was  intro- 
duced in  reference  to  the  mother's  financial  condition  from  the 
years  1927  to  1937,  inclusive,   «for  the  purpose  of  showing  that 
the  mother  was  not  destitute,  but  on  the  contrary  she  had  sufficient 
means  and  sufficient  Income  to  properly  support  heiself  until  some 
time  in  the  3.atter  part  of  the  year  1934. «  And  continuing,  tjie  master 
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finds  that  the  mother  did  have  sufnclent  means  to  support  her- 
ielf  properly  from  1927  to  the  latter  part  of  1934  and  that  the 
money  paid  out  by  defendant  was  a  volxmtary  contribution  on  her 
part  and  that  she  was  not  entitled  to  recover  under  her  counter- 

claim* 

Specific  objection  was  made  by  defendant  to  the  master's 
report  that  the  master  had  made  no  finding  that  the  mother  needed 
support  from  the  letter  part  of  1934  to  March,  1957,  but  all  ob- 
ject iona  were  overruled.  We  think  the  evidence  is  clear  that  from 
the  latter  part  of  1S34  until  March,  1937,  the  mother  was  unable 
to  Buoport  herself  and  that  the  aefendant,  her  daughter,  necessarily 
expended  for  her  support  SI, 854. 37,  one-half  of  which  is  S93E.18, 
for  which  sum  we  think  plaintiff  was  liable  to  defendant,  Rogers  v. 
Rop;ers,  51  111.  .App.  683,  Longwith  v.  Riggs*  12S  111.  258,  and 
from  this  amount  plaintififi  is  entitled  $o   a  credit  of  the  $681.93 
above  mentioned,  leaviiig  a  net  amount  due  from  him  to  defendant 
and  counts rclaimant  of  |300.£5. 

The  amounts  expended  by  defendant  for  the  support  of  their 
mother  are  shown  from  the  stipulation  entered  into  by  the  parties 
and  there  is  no  substantial  controversr  that  fney  are  not  correct. 
Nor  is  there  any  material  conflict  in  the  evidence  that  defendant 
was  requesting  plaintiff  to  contribute  towards  the  support  of  the 
mother  and  that  he  was  agreeable  but  did  not  have  the  money  at 
the  time.  And  the  fact  that  defendant  voluntarily  expended  the 
money  for  the  support  of  her  mother,  as  the  master  found,  does 
not  relieve  plaintiff  trom  his  obligation  to  pay  one-half  of  the 
amount  expended  by  defendant  for  the  support  of  their  mother.  In 
the  Rogers  case,  (51  111.  APP.  683)  suit  was  brought  by  the  mother 
agalBBt  the  father  for  contribution  towards  the  support  of  their 
crippled  daughter,  the  father  naving  theretofore  secured  a  divorce. 
He  had  not  contributed  towards  the  support  of  the  daughter  for  5 
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years  and  it  was  decreed  that  he  pay  the  mother  ;|s650.  The  court 
there  quoted  §§1  and  2  chapter  107,  111.  Rev.  Bt&tV   1943  and  said: 
"So  far  aa  the  decree  enforces  contribution  for  the  five  years 
preceding,  we  think  there  can  be  no  complaint.  The  statute  fixes 
the  liability  of  the  parents. ♦>♦* 

"It  is  urged  tha.t  the  statute  points  out  a  mode  of  enforcement 
through  the  medium  of  the  stateis  attorney  and  the  overseer  of  the 
poor,  by  summary  proceedings  in  the  county  court. 

"This  is  the  remedy  where  the  pauper  becomes  a  public  charge 
thjpough  the  falltire  of  relatives  to  render  the  necessary  support. 
When  such  support  is  rendered  by  one  or  two  or  more  who  are  jointly 
bound  therefor,  a  different  remedy  would  be  necessary,  and  we  think 
it  was  properly  sought  in  this  ease. " 

'^^   Lonfpgith  case  (125  111.  258)  involved  the  construction 
of  a  testamentary  trust.  One  of  the  beneficiaries  was  feebleminded. 
The  decree  allowed  one  of  the  sisters  a  substantial  amount  out  of 
the  trust  fiind  for  board,  care  and  nursing  of  the  feebleminded 
sister.  The  brother,  irtio  was  a  beneficiary  of  the  trust,  appealed 
to  the  supreme  court  where  the  decree  wag  affirmed.  The  court  th»re 
said:   "But  if  the  law  had  been   otherwise  than  as  above  efnnfteficed, 
the  plaintiff  in  error  and  his  two  sisters  were,  under  the  statute, 
(Starr  &   Curtis'  Stat.  1732,)  liable  forbthe  sjjpport  of  their 
sister  Lavina,  if  she  was  a  poor  person,  and  unable  to  earn  a 
livelihood  in  consequence  of  bodily  or  mental  Infirmity.  If  we 
accept  the  view  of  plaintiff  in  error  in  this  case,  his  sister 
was  such  a  poor  person;  and  as  the  court  had  all  the  parties 
before  it,  and  also  control  of  the  fund,  we  aee  no  serious  ob^ectfeon 
in  the  court  acting  upon  the  report  of  the  trustee,  to  avoM  a 
circuity  of  action,  and  passing  upon  and  allowing  su<sh  claims 
as  were  for  the  necessary  maintenance  of  Lavina,  and  of  Ordering 
then  paid  out  of  the  fund  undf-r  the  control  of  the  court, » 
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The  decree  of  the  Clrcxiit  coiirt  of  Cook  county  Is  reversed 
and  the  cause  remanded  with  directions  to  enter  a  decree  in 
accordance  with  ^iiiat  we  have  said, 

RSV13RSSD  MW  REiAIJDED  mm  DIRECTIC^S. 
Nlemeyer,  j,,   and  Matohett,  J,,   concur. 
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DR.  EARL  L.  RICHEY, 


▼.  .,#-*.».  f  /■ 


^,,  .^      ,   SUPERIOR  COIF^T,  ^ 


'^i''W*    ^  coi'poi^»io«rf~.v«„,i^ 


-^OXaQK  GOUNT^ 


NORTIT^STEMI  mfIV?.RSipi^>  corporaJlBlt; 


MR,  JUSTICE  MTCHETT  DSLIVVIRED  THE  OPINIOH  OF  THE  OOfnT, 


Dr.  Riohey  averlng  wrongfxil  discharge  sued  January  14,  1945. 
He  filed  a  complaint  of  two  counts,  the  first  oomposed  of  16,  the 
second  15  verified  paragraphs,  a  motion  to  dismiss  was  denied. 
Defendant  then  filed  a  v- rifled  answer  to  each  paragraph  of  both 
counts.  Mar<^  1,  1943,  plaintiff  filed  an  additional  count  of  18 
paragraphs,  verified,  March  31,  1943,  defendant  made  a  motioa  to 
strike  the  entire  complaint  and  each  co\mt  of  it  to  dismiss  plaintiff » s 
action,  and  asked  for  sumaary  Judgment  in  its  favor  against  the 
plaintiff.  This  motion  was  made  under  sections  45,  48  and  57  of  the 
Civil  practice  .act.  under  Rule  II  of  the  supreme  Court,  the  defen- 
dant Incorporated  as  a  part  of  its  motion  its  answer  formerly  filed 
on  February  15,  1943,  to  Counts  1  and  2.  suggestions  for  and  against 
were  filed.  Among  other  things  it  was  suggested  the  B\;^posed  causes 
of  action  alleged  were  inconsistent  with  and  repugnant  t©  each  other 
and  did  not  accrue  within  the  time  limited  by  law  for  the  commence- 
ment thereof  (chap,  83  Ill.Ret*  Stat,  §15,  par.  16,  §16,  par.l7).  It 
was  pointed  out  that  If  the  cause  of  action  accrued  at  all»  it  was 
either  on  April  13,  1934,  or  not  later  than  September  1,  1954,  wixich, 
in  either  case,  would  be  more  than  five  years  before  the  filing  of 
the  suit.  Defendant  prayed  the  amended  complaint  b©  stricken,  the 
action  dismissed  and  final  summary  Judgment  for  defendant  entered. 
The  motion  was  granted  and  judgment  so  entered  July  2,  1943. 

Afterwards,  on  July  9,  1943,  plaintiff  moved  for  an  amended 
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order  to  the  effect  that  the  final  Judgment  of  July  o,  1943,  .^^3 
m  no  way  toaeed  on  the  statute  of  Limitations  for  the  reason  that 
this  defense  could  not  be  validly  and  legally  raised  by  motion 
but  only  bji  way  of  plea  or  answer.  This  motion  was  denied. 

The  appeal  seems  to  )tum  on  the  question  of  whether  the 
suit  is  barred  by  Section  16  of  the  Limitations  Act.  The  material 
facts  pleaded  are,  in  orief ,  that  in  August,  1926,  Dr.  Richey  was 
employed  as  an  instructor  in  defendant's  college  of  dentistry  at  a 
salary  of  S36OO  per  year.  The  Dean  of  defendant's  college  sent  tw© 
telegrams  to  him  about  the  matter.  These  offered  to  employ  him  for 
full  time  for  one  year  at  a  salary  of  #3600  per  year,  with  the 
expectation  of  an  increase  after  the  first  year  if  all  was  satis- 
factory with  defendant.  Plaintiff  accepted  October  1,  1926,  entered 
the-  service  of  defendant  and  served  for  a  year.  July  16,  1927,  plain- 
tiff was  notified  in  writing  he  was  to  be  promoted  to  tha  office  of 
Assistant  Professor  of  Prosthetic  Dentistry  on  the  faculty,  jjitev,   at 
a  meeting  of  defendant 's  Board  of  Trustees,  August  17,  1D27,   as  appears 
from  minutes  made  a  part  of  the  pleading,  this  promotion  was  approved. 
in  August,  1988,  plaintiff  was  again  promoted  to  be  an  Associate 
professor  in  the  dental  college  of  defendant  by  resolution,  which  is 
set  out  in  the  pleadings.  Plaintiff  again  accepted  and  entered  into 
the  office  or  employment  and  continued  to  hold  it  for  a  period  of  about 
six  years,  when,  it  is  alle  ed,  he  wa,s  wrongfully  discharged,  in  the 
first  part  of  the  pleading  the  date  of  this  wrongful  discharge  is  alleged 
to  have  been  April  13,  1954;  in  another  part,  as  not  later  than 
September  1,  1934.  The  suit  was  begun  January  14,  1943. 

If  section  16  (the  five-year  section)  of  chapter  83,  Illinois 
Revised  Statutes,  is  applicable,  this  cause  of  action  was  barred  when 
it  was  begun,  unless  waived  or  extended  for  some  reason,  if  Section  16, 
(the  ten-year  section  )  ia  apollcable,  then  the  suit  is  not  barred. 

Plaintiff  first  contends  that  the  defense  of  the  statute  of 
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Llmitatlone  cannot  be  raised  on  this  record.  He  says  It  cannot  be 
raised  by  motion  but  only  by  vyay  of  plea  or  answer.  He  says  he 
had  a  legal  right  to  make  an  affim^tire- reply  to  this  defense  and  that 
this  could  not  be  done  on  a  motion  to  dismiss.  Plaintiff  specifically 
raised  this  point  In  the  trial  court  by  motion  made  after  the  entry 
Of  Judgment.  The  court  denied  the  motion,  we  hold,  rightly. 

Section  48  (f),  par.  172  of  the  Civil  Practice  Act,  names  as 
one  of  the  causes  for  dismissal  of  an  action  that  it  "did  not  accrue 
within  the  time  limited  by  law  for  the  commencement  of  an  action  or 
suit  thereon«.  Plaintiff  says  the  court  erred  in  not  permitting  a 
replication  to  this  defense  to  be  filed.  We  hold  otherwise,  under 
paragraph  3  of  the  same  section  plaintiff  had  the  right  to  show  if  he 
could  that  the  suit  was  not  barred,  vmen  leave  was  given  to  file  the 
third  count  the  order  granted  leave  to  defendant  to  answer  the  complaint, 
as  amended,  and  plaintiff  made  no  objection  then  or  since.  The  effect 
of  this  was,  we  hold,  under  the  sections  of  the  Civil  Practice  Act 
above  named,  to  open  up  the  whole  matter  of  pleading.  The  motion  for 
leave  related  back  to  the  entire  complaint,  including  the  first,  second 
and  third  counts.  The  answers  theretofore  filed,  therefore,  did  not 
waive  the  Btattote  of  Limitations.  The  result  is,  if  section  15  is 
applicable  to  the  facts  as  alleged  (in  other  words,  if  the  suit  is  on 
an  unwritten  contract)  It  is  barred,  if  section  16,  as  to  written 
contract,  is  applicable,  then  the  suit  is  not  bal?l?ed.  We  hold  the 
contract  sued  on  is  unwritten,  not  written,  within  the  me^ming  of  the 
Statute  of  Limitations.  The  action  is  therefore  barred.  Knight  v. 
Railway  Cq.,,  141  111.  HO,  115;  Qonductors  Benefit  ar^^  v.  Loomis,  142 
111.  560,  571-2;  Pond_^eekjaj,]^&_l2£5^^      v.  Clark.  270  ped.  482, 
485;  Mowatt  v.  pit y  of  Chicago^  29g  111.  578,  581-3;  I,  Q.  R.  r.  v, 
liller,  32  111,  App.  259,  267-8. 

The  leading  cases  in  the  classification  of  written  as  distin- 
guished from  unwritten  contracts  and  from  the  standpoint  of  the  statute 
of  Limitations  are  cited  in  the  briefs.  Again,as  often  before,  we  have 
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me  su.je«t  „«a  aa«  to  tha  «»  of  legal  taowuag,.  .„„„  ,,   ,,„,, 

te  olas.tf Icatton  the  flrat  rule  of  lo<.l„  , 

i..t  ., »        V  =     rule  Of  loglo  ts  aeoeasary.     a  thing 

~.t  euaer  he  o.  not  he.     .  thing  oannot  he  a  -wrltln,-  ana  -not  a 
.ntlng.  at  the  eaae  tl„e  for  olas.lfioatlon  purpoee..     «ae  eult 
cannot  he  r.a.onahl.  eaia  t.  he  ha„a  upon  a  „uten  contract,     we 
W  not  overloo=»a  wuUaton  on  contraots.  «ev.  sa..  vol.  i.   ^568 
-  the  Hestate»„t  of  the  u.,  of  contraota.  mo->.^  ana  a^oltla 
o^P^^ntlff.     .he  .otlon  „aa,.  a.  .e  unae.tana  the  practice/ aea  lea 
«»  .hole  reoora  ana  on  that  reoo^  plaintiff  ooula  not  recover,  .he 
judgraent  is  therefore  afflnaed. 


O'Connor,  ».  j..  ^4  Kle^yer.  j..   concur^ 
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PEOPLE  OF  THE   STATS  OF  ILL 
ex  rel,  MARJO^E  Wj\RFIELa#- 

AppeJ^'fet 


BOAHD  OP  EDUGAtra  OF  THE  C!l 
CHICAGO,   a  ba^y  corporate  and 
politic,   4»lf€iLA  M.   GYLKOWSKI,   a     ^\ 
Superijitrndent  of  School  District 
NO.   7,   STELLA  M.  JOMSON,   Principal 
of  Park  Manor  school  of  the  01 ty  of 
Ghios^, 

Appellees, 


on  Appeal  of  MARJORIE  v/ARFIlLD, 

Appellant. 
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SUPERIOR  COURT, 
COOK  COUKTY. 


O 


MR.  JUSTICE  imTCHETT  DELIVERED  THE  OPINION  OF  TfIS  GOWnT. 

September  22,  1942,  Mrs.  Warfield  brought  suit  in  behalf 

of  her  three  minor  children,  Thomas  smith,  12  years  of  age,  Robert 

Smith,  9  years  of  age,  and  Evelyn  smith,  10  years  of  age,  to 

recover  judgment  in  mandamus  to  compel  iJfhe  admission  ©f  the  cMi- 

dren  to  the  park  Manor  school,  located  in  Chicago  at  7049  south 

Rhodes  Avenue.  Mrs.  Warfield  and  the  children  live  at  N©.  7E2  East 

69th  Place.  They  formerly  resided  at  4003  G&lumet  Avenue,  and 

during  their  residence  there  Robert  and  Thomas  attended  the 

Phillips  public  Achool  while  Evelyn  attended  St.  Klizabeth 

Parochial  schoool.  \^en  about  t©  remove  to  their  new  residence  the 

principalsof  their  respective  schools  gave  the  children  transfer 

cards  to  the  park  Manor  School,  The  cards  were  presented  to  the 

principal  of  park  Manor  school,  who  refused  to  admit  tlaem,  telling 

thea  they  should  attend  the  McOosh  school,  which  is  situated  at 

as 
6543  Ghamplain  Avenue.  The  MoCosh  school  is  not/ conveniently 


located  so  far  as  the  children  are  concerned  as  the  Park  Manor 
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school,  and  there  are  other  reasons  why  Park  Manor  Is  preferred. 
fh«  McCosh  School  for  part  of  tho  time  has  been  crowded,  and  it 
has  been  found  necessary  to  have  the  double  shift  system,  as  It 
is  called,  installed  there.  Where  this  system  is  used  children  ase 
in  attendance  only  one-half  of  the  day,  while  o the  wise  they 
have  a  full  day's  session.  The  park  Manor  sciiool  is  situated  about 
a  quarter  of  a  mile  from  the  residence  of  relator,  while  the  Mccosh 
school  is  three-fourths  of  a  mile  away.  There  is  inconvenience, 
too,  in  the  fact  that  Marquette  Boulevard,  a  much  travelled  street 
running  east  and  west  throughout  this  territory,  must  be  crossed 
by  children  residing  as  relator's  ^0    when  they  attend  the  MoCosh 
School. 

plaintiff  charges  in  her  petition  that  the  district  has 
been  gerrymandered  for  racial  reasons.  Plaintiffs  are  Afro- 
Americans.  They  claim  their  rights  under  Article  8,  Section  1  of 
the  Constitution,  which  provifles: 

"The  G-eneral  Assembly  shall  provide  a  thorough 
and  efficient  system  of  free  schools,  whereby 
all  children  of  the  state  may  receive  a  good 
oommon  school  education, " 


Also,  under  Section  159,  CPiapter  12£,  Smith-Kurd  Illinois 
Annotated  statutes,  ^riiich  provides  that  the  city  of  ChicEgo  shall 
constitute  one  school  district  under  the  control  of  the  Board  of 
Education,  with  the  power  conferred  upon  the  Board  to  divide  the 
city  into  sub-districts  and  ap nortion  the  pupils  to  the  several 
schools,  provided,  however,  «that  no  pupil  shall  be  excluded  from 
©r  segregated  in  any  such  school  on  account  of  his  or  her  color, 
raes  or  nationality*. 

Plaintiff  says  her  residence  is  in  school  Dis.riot  No.  7, 
within  which  are  located  the  McCosh  school  at  654S  Ohamplain 
Avenue  and  the  Park  Manor  School  at  7049  south  lihodes  Avenue;  that 
the  Board  of  Education  of  the  city  of  Chicago  has  gerrymandered  the 
area  covered  by  the  McCosh  school  so  that  it  is  compHSii  in  the 
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main  of  residentB  of  the  colored  race;  that  where  the  lines  of 
the  area  include  white  resldentsi  the  superintendent  of  District 
NO.  7  (in  which  the  MoCosh  school  is  located)  '^B  adopted  the 
policy  of  granting  pemaits  to  the  children  of  these  white  residents 
for  their  attendance  at  the  park  Manor  Sohool.  she  states  suoh 
addresses  to  be  Noa.  6725  Evans  Avenue,  6723  Champlain  Avenue,  6852 
cottage  Grove  Avenue,  722  East  69th  street,  6348  Evans  Avenue,  and 
6646  Cottsige  Grove  Avenue,  all  of  which  are  farther  from  the  Park 
Manor  sohool  than  the  address  of  petitioner,  she  says  no  permits 
have  heen  granted  to  colored  children  living  in  the  area  covered  by 
the  McGosh  school  to  attend  the  Park  Manor  school,  and  as  a 
consequence  there  are  no  colored  children  in  attendance  at  the 
park  r/:anor  School,  she  further  says  that  all  of  tl^is  is  with  the 
purpose  of  excluding  colored  children  from  the  Park  Manor  school; 
that  her  children  have  not  been  admitted  to  the  school  and  have 
been  out  of  school  entirely  since  the  3rd  day  of  February,  1942, 
thereby  depriving  them  of  the  common  school  education  to  which 
they  are  entitled. 

Ootob":  14,  1942,  the  defendants  made  a  motion  to  strlk« 
the  petition  and  in  eu  port  of  their  motion  the  Board  points  out 
that  under  the  law  of  the  City  of  Chicago  has  continuing  power  to 
divide  the  city  into  sub-districts  and  apportion  the  pupils  to  the 
several  schools;  that  the  petition  shows  that  defendant  Board 
Aid  fi:K)m  time  to  time  divide  the  City  into  euch  sub-districts  and 
apportion  the  pupils  in  conformity  with  the  statute;  that  it  also 
appears  that  petitioner  and  her  childj^en  reside  at  722  East  59th 
Place,  in  one  of  these  sub-districts  known  as  the  Mooosh  Elementary 
School  District;  that  petitioner  was  directed  to  enroll  the 
children  in  the  schoolralocated  in  that  district;  that  under  the 
statute  it  is  the  duty  of  the  petitioner  to  cause  her  children 
to  attend  school,  but  that  she  failed  and  refused  to  do  so.  Defend- 
ants also  state  that  the  relator  does  not  show  a  clear  and  unequi» 


.s 

rf.?oOoH  ftri>^  riolriw  n±)   V    .oH 

,..■-;,  ■    rrllo- 

V6    t9?-r.«.©vA  ensvS  8SV3   .scK  scf  o;t  asaaeiofi^ 

J'r  3i  si  vt  lo  XI,  BitJsa  laiUiut  '  ..■..■- 

■^T,--"^  -■prrh':.i^o  &fi"ioXoo  ^fliiJuXoxo  to  aaoqriwq 

Ji.U'^.'.  :'- 

^  JIao  ©ri;f  »oxaa  ^Xo'ii»^-i©  X»c..ac    io  u^-uu  xi&no 

c  ^ 

!..'.;      * ;  r.;i  -.-^  O G      .    ^  '  J-  *  -■  " 

nr  -dwa  i-IOJ^a  o*Ki  1^10  ©-^*  e&lvil>  ©ml;}  o^*  saiX-^  moil  i>xs 

tgjtre..-;?^   gr:-^  rfJI^  v^iPfiGtHOO  ni  aXXquq  oil*  noX;fioqqa 

.K9ffisXaf  xlBooo.v   Qdi  as  nwonat  8*oi'r;talJ&-crwa  aasxitt  lo  sno  ni   ^-o-X'? 
,,,(;?   rroTn«  o#  ^zrseiXB  esir  i9floi;M*8q  *iirit  ;toiiJalG  Xoorio8 

^iv^y^nu  Ihm  •maxo  ^  iroife  doc  seob  toi-jl^-r  bM  tBdi  9f*;rB  «»Xb  atfnA 


4. 

vocal  right  to  hare  the  children  placed  or  enrolled  in  the  Park 
Manor  school  nor  set  forth  facts  showing  any  legal  duty  of 
defendants  to  enroll  the  children  In  thl?  school;  that  the  charges 
that  the  Board  has  discriminated  against  colored  children  are 
mere  oonolusions  of  the  pleader  and  unsupported  by  any  allega- 
tions of  fact;  that  the  allegations  as  to  the  children  receiving 
transfer  ca3?ds  which  entitled  them  tonattend  the  Park  iiianor  school 
and  the  charge  that  the  defendant  Board  gerrymandered  the  MoGosh 
school  District  are  also  mere  conclusions  of  the  pleader  and  untrue. 

Affidavits  were  filed  by  the  respective  parties.  The  taotlon 
to  strike  the  petition  and  dismiss  the  suit  was  heard  on  the 
petition,  these  affidavits  and  oral  evidence.  The  motion  was 
granted,  the  petition  stricken,  leave  to  amend  denied  and  the  suit 
dismissed.  From  that  Judgment  we  granted  Mrs.  Warfield  leave  to 
appeal  to  this  court. 

There  is  no  question  as  to  the  law  applicable  in  this  case. 
Both  constitution  and  statute  provide  that  children  of  citizens 
of  any  race  shall  not  be  discriminated  against  on  that  account 
in  regard  to  their  education.  The  statute  gives  to  the  Soard  of 
Education  "continuing  power  to  divide  the  city  into  sub-districts 
and  apportion  the  pupils  to  the  several  school «,  without  dis- 
crimination on  accoiKit  of  race  and  oolor. 

The  petition  of  Mrs.  mrfield  charges  that  the  districts 
have  been  gerrymandered.  No  proof  was  produced  on  the  hearing  of 
anytiiing  of  tuie  kind,  but  on  the  contrary  it  was  negatived  by 
the  evidence  submitted,  wiiich  shows  the  Board  subdivided  the  whole 
city  into  sub-districts  f.s  directed  by  the  statute.  The  bill 
alleges  the  gerrymander.   only  as  a  conclusion.  It  does  not  state 
any  facts  from  whlwh  a  gerrymander  might  be  inferred.  The  court 
was  justified  in  finding  anythiiig  in  the  nattire  of  a  gerrymander 
wa«  positively  disproved. 

Mr.  Rogers,  the  district  superintendent  in  charge  of 
books  and  buildings  survey  since  1928,  produced  the  records  of  the 
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Board  and  his  testimony  in  connection  therewith  showed  positively 
that  the  McGosh  Elennentary  School  District  wag  fixed  by  the  vote 
Of  the  Board  of  Education  on  February  23,  1981,  when  sdwin  s. 
Davis  wa.  president  of  the  Board;  that  the  vote  for  the  resolution 
/-fixing  its  boundariee  was  unaaimous,  and  that  these  boundaries 
have  remained  unch^ged  since.  The  evidence  further  shows  that  at 
the  time  the  boundaries  of  this  school  .district  .^re  fixed,  there 
were  no  citizens  of  Afro- American  descent  living  in  t^^  district. 
It  further  appears  from  the  records  of  the  school  Boar^  that  Section 
2  of  the  Rules  of  the  Board  then  and  now  provides: 

^?^Pf^.®^^-'•  a**®*^^  school  in  the  disstrict  in 
Which  they  reside  except  when  given  permits  b? 

school  in  another  district, « 

fh«  evidence  of  this  witness  also  ■^owet  that  No.  722  last 
69ttolace,  where  the  relator  resides,  Ib  ^^thln  the  boundaries  of 
the  Mccosh  school  District  and  not  within  the  Park  Manor  District. 
This  being  true,  the  relator  cannot  maintain  this  suit,  ifhether  or 
not  there  may  have  been  discrimination  in  the  granting  of  permits 
Is  a  question  which  is  not  before  us.The  power  to  give  auoH  permits  is 
m  the  superintendent  of  Schools.  He  is  not  a  party,  neither  are 
the  persons  to  whom  such  permits  have  been  granted.  Discussion  of 
that  question  would  be  unfair,  if  there  are  reasons  why  these  ohil^ 
dren  should  be  permitted  to  attend  the  park  Manor  school,  the 
matter  should  be  presented  to  the  Superintendent  of  Schools,  and 
we  assume  that  in  such  case  he  would  make  an  investigation  and  give 
a  fair  decision. 

The  Judgment  of  the  trial  court  will  be  affirmed. 

AFPIRMSD. 
O'Connor,  P.  j.,  and  Niemeyer,  j.,  concur. 
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aEMERAL  AES  ICAM  STEEL  AND  TUBS' COMPANX, 
INCORPORATED,  a  c««^rat ioj^<^"" 

Appellant, 

)  APPEAL  FROS 

__  ---„,,  5         CIRCUIT  COURT, 

Afcr;SlCAN  ELE052ld:G  FUSION  CORPORATION, a  ■■■-..  ) 

corporatioiii'"'^  V     OOOK  COUNTY.    '^ 

Appellee.  I  /?k  / 

I  ^■' 

O  i^  o  ^»,  .^^. 

MR.  JUSTICE  MATCHSTT  DSLirEHED  THE  OPINION  OF  THE  COURx. 

plaintiff  appeals  from  a  judgment  in  favor  of  defendant 
entered  June  1,  1943,  for  costs  and  dismissing  plaintiff's  suit.  On 
June  8  plaintiff  moved  to  vacate  the  judgment  and  for  leave  to  file 
an  amended  reply.  The  reply  was  submitted  with  the  motion.  The 
motion  was  denied.  This  appeal  is  from  the  judgment  of  June  1  and 
order  of  June  22,  1943. 

Plaintiff's  complaint  was  filed  August  20,  1943,  demanding 
damages  of  f^80,000.  The  complaint  alleged  in  substance  that  the 
defendant  agreed  to  laalce,  sell  and  deliver  to  plaintiff  certain 
machinery  and  equipment,  which  it  failed  to  do  as  agreed,  it  also 
charged  defendant  made  false  representations  as  to  the  qualities  of 
the  machinery  and  equipment  it  woxild  mafee.  There  uas  a  motion  to 
strike,  which  was  denied.  Defendant  then  filed  an  joiswer  and  after- 
wards an  amended  answer.  The  court  ordered  plaintiff  to  reply  to  new 
matter  in  the  amended  answer  within  ten  days.  Plaintiff  moirod  to  strike 
tin?  amended  answer.  The  motion  was  denied  and  plaintiff  was  again 
orttsred  to  reply  t©  the  new  matter  averred  in  the  amended  answer, 
plaintiff  replied.  Defendant  then  filed  its  motion  in  th©  alter- 
native to  strike  plaintiff's  reply  to  the  amended  answer  ajid  that 
plaintiff  file  a  further  reply  to  certain  allegations  of  defendant's 
amended  answer,  or  that  in  default  thereof,  judgment  be  entered  against 
plaintiff  and  in  favor  of  the  defendant.  The  motion  was  allowed,  plain- 
tiff did  not  make  further  reply  as  ordered,  whereupon  the  judgment  and 
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order  appealed  from  were  tntered. 

It  appears  from  the  pleadings  defendant  is  a  mantifacturer 
of  eteel  produetfi.  One  of  these  products  Is  toown  as  an  «AEF  Welder" 
or  HTube  Mill",  whose  function  le  to  weld  electrically  steel  tubing 
and  appurtenant  equipment.  The  product  is  not  sold  ready-made  but 
manufactured  on  orders*  wiien  given, 

Samuel  Bloomfield  and  John  Landis  caused  the  plaintiff  cor- 
poration to  be  incorporated  about  February  25,  1940.  Tne  purpose 
of  the  corporation  was  to  engage  in  the  business  of  dealing  in 
eteel  tubing  for  the  purpose  of  making  steel  tubular  furniture. 
in  January  and  February,  1940,  Blooiaf  ield  and  Landis,  on 
behalf  of  the  proposed  corporation,  opened  negotiations  with  defen- 
dant to  purchase  from  it  the  aaohinery  suppoded  to  be  necessary 
in  the  business  in  which  plaintiff  was  about  to  engage.  The  complaint 
says  they  Informed  defendant  that  plaintiff  was  in  the  business  and 
would  require  machinery  known  as  a  tubing  mill,  "which  would  roll  and 
weld  a  combination  of  mild  steel  tubing  .040  inches  thick  and  stain- 
less steel  .015  inches  thiclc  as  one  unit«.  The  complaint  Mso  says 
defendant  agreed  to  furnish  a  mill  which  would  do  the  work,  explaining 

how  it  would  be  done. 

The  fifth  par^raph  of  the  complaint  aays  that  Bloomfield  and 
Landis,  on  the  faith  of  these  representations,  purchased  from  the 
defendant  the  machin-ry  and  equipment  as  set  forth  in  four  written 
orders,  copies  of  which  are  attached  to  and  made  a  part  of  the  com- 
plaint as  Exhibits  «A«,  «B»,  «C»  and  «D«,  for  the  suii  of  #44,577.00, 
and  that  plaintiff  ratified  these  purchases  and  deposited  with  de- 
fiendant  the  sum  of  #5,000.00;  that  plaintiff  also  leased  a  plan|  for 
the  manufacture  of  tubular  furniture  at  a  cost  of  |75,000.00. 

The  new  matter  in  the  amended  answer,  to  which  it  seemed 
proper  plaintiff  should  reply,  was  contained  in  the  fifth  and  ninth 
paragraphs  of  th&t  answer.  The  fifth  paragraph  alleged  that  on 
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February  6,  1940,  Bloomfleld  and  Landls  and  defendant  entered  into, 
signed  and  delivered  "a  written  agreement  and  contract  consisting  of 
the  following  urltlngs:  A  letter  dated  February  6,  1940,  from  the 
defendant  to  Bloomfleld  and  Landls,  and  accepted  and  signed  'O.  K.,  Joba 
Landls,  Samuel  Bloogifleld'  by  said  Bloomfleld  and  Landls,  on  February 
6,  1940,  a  copy  of  which  letter  and  of  said  acceptance  and  signatures 
Is  attached  hereto,  marked  Exhibit  A  and  made  a  part  hereof.  The  four 
writings  bearing  the  dates  of  February  5  and  February  6,  1940,  all  of 
which  were  executed  and  delivered  on  February  6,  1940,  simultaneous  with 
the  signing  and  delivery  ©f  Exhibit  a  above,  and  copies  of  Waich  are 
attached  to  plaintiff «s  complaint  as  Exhibits  A,  B,  C  and  D.  thereof. « 
The  paragraph  goes  on  to  say  that  defendant  attaches  as  its  Exhibit 
«B«,  the  letter  dated  January  23,  1940,  from  defendant  to  Bloomfleld 
Manufacturing  Company,  to  the  attention  of  Samuel  Bloomfleld,  which 
was  referred  to  in  the  letter  dated  February  6,  1940.  It  further 
denies  that  defendant  made  any  representations,  agreements  or  under- 
takings with  plaintiff  through  Bloomfleld  and  Landls,  expressly  or  by 
implication,  relative  to  the  manufacture  and  purchase  of  said  machinery 
and  equipment,  except  as  set  forth  in  the  written  contract.  It  also 
avers  that  at  and  prior  to  the  time  of  this  contract  the  machinery 
and  equipment  contracted  for  were  known,  definite  and  standard  articles; 
that  defendant  was  engaged  in  the  business  of  the  manufacture  and 
sale  thereof  by  trade  names  and  descriptions  stated  in  the  contract. 
It  admits  Bloomfleld  and  Landls  paid  the  defendant  #5,000  at  the  time 
of  the  written  contract,  but  denies  that  payment  was  mad©  as  a 
deposit  or  that  it  was  made  on  behalf  of  the  plaintiff,  but  on  the 
contrary  alleges  this  was  the  first  payment  on  account  of  the  contract. 

By  its  letters  of  January  23  and  February  6,  attached 
t©  its  amended  answer,  defendant  plainly  states  that  it  considers 
that  plaintiff  was  embarking  upon  an  experimental  work  «whloh 
before  you  are  through  with  it  may  require  as  much  as  two  hundred 
thousand  dollars  of  ready  money, »  and  that  «we  will  not  assume 
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any  kind  of  responsibility  except  that  the  machine  as  supplied  by 
U8  will  successfully  weld  tubing  1«  0  D  by  16  or  18  gauge  of  either 
mild  steel  or  stainless  steel".  By  this  limitation  defendant  expressly 
refused  to  undertake  the  building  of  a  machine  which  would  "rfill  and 
weld  a  combination  of  mild  steel  tubing  *  *  ^   and  stainless  steel". 

The  other  material  new  matter  appears  In  paragraph  9  of  the 
amended  answer,  where  every  allegation  in  paragraph  9  of  the  complaint 
is  denied,  and  defendant  further  says  it  performed  "all  of  the  agree- 
ments and  obligations  of  said  contract  on  its  part  t®  be  performed"; 
that  the  defendant  manufactured  and  completed  the  maohlnei^  and  equip- 
ment described  in  the  contract  on  or  before  the  date  provided  therein, 
repeatedly  notified  Bloomfield  and  Lan'iia,  tendered  inspection  and 
delivery,  demanded  they  perform  the  obligations  of  the  contract  on 
their  part;  that  they  failed  and  refused  to  inspect  the  machinery  and 
equipment;  to  supply  to  the  defendant  the  final  dimensions  and  infiorma- 
tion  provided  for  In  Exhibit  «c«,  attached  to  the  oonsslalnt;  to 
notify  the  defendant  where  they  desired  the  machinery  and  equipment 
shipped  and  delivered;  to  pay  defendant  the  balance  of  the  purchase 
price;  or  perfoiim  any  of  the  sigreements  and  obligations  of  the  contract 
on  their  part  to  be  performed.  The  answer  concludes  by  avo  rring 
defftndant  allegoa  it  suejiained  damages  In  the  sum  of  $12,000  from 
plaintiff's  failure  to  perfona  the  contract. 

The  plaintiff  urges  the  proposition  that  allegations  of  a 
complaint  may  amoimt  to  a  denial  of  new  matter  oonitlned  la  an  answer 
so  as  to  make  unnecessary  furtl^r  denials  by  a  reply.  It  is  so  held 
i^  City  of  Flora  v.  Bryden,  SOO  ill,  4pp.  1,  6-7-8,  and  &llwa  v. 
Washington  Polish  Loan  &   3ldg.  Ass'n,,  310  111,  App.  465,  477-8. 
There  are  no  allegations  in  this  complaint,  however,  'e^lch  mal^e  the 
rule  applicable  here,  Neither  is  thero  any  situation  here  as  in 
Williamson  v,  v^erloan  Ins.  Union,  284  111,  App.  150,  where  an  answer, 
by  specifically  denying  allegations  of  the  complaint,  raised  an  issue 
making  further  pleadings  unnecessary. 
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We  have  exsuulned  the  proposed  jt^eply  set  up  by  plaintiff  to 
thle  n<»w  natter  In  its  pleadlngfeubmitted  with  its  motion  to  set 
aside  the  Judgment  in  connection  with  3e<s$fion  40  of  the  Civil 
Praotio©  Act,  (1),  (2),  (3)  and  (4),  and  find  that  the  pleading 
does  not  comply  with  the  provisions  of  Section  40,  it  is  quite 
apparent  in  our  opinion  that  plaintiff  ootild  not  recover  imder  these 
pleadings  even  if  the  court  had  permitted  the  filing  of  this  second 
amended  reply.  The  pleadings  show  that  the  alleged  representations 
upon  which  plaintiff  relies  are  wholly  inconsistent  with  the  written 
contract;  that  the  action  is  in  substance  one  on  the  contract  rather 
than  on  fraud  or  deceit;  that  the  written  contract  was  complete  and 
unambiguous  and  esqjreasly  negatives  the  representations  upon  which 
plaintiff « a  suit  is  based,  and  finally,  the  plaintiff  wrongfully 
refused  to  perform  its  contract.  In  the  absence  of  a  reply,  as 
directed  by  the  court,  it  was  not  error  to  enter  Judgment,  and  even 
if  the  amended  reply  had  b  en  filed  in  at  time,  a  motion  to  strike 
it  and  for  Judgment  would  have  prevailed. 

The  Judgment  of  the  trial  court  will  be  affirmed. 

AFPIBMED. 
O'Oonnor,  p.  j.,  and  Miemeyer,  j. ,  concur 
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MR.  JUSTICE  MATOHETT  DSLIVJ^RED  THE  OPINION  OF  THE  OOURTij 

Plaintiff  was  the  lessee  of  an  automobile  garage  at  2043 
East  'Ist  street  in  GMcago.  It  was  subleased  to  Phelan,  the 
defendant.  By  agreement  attached  to  the  sublease  It  was  provided 
it  might  be  terminated  by  either  party  giving  50  days'  notice  in 
manner  provided.  Plaintiff  gave  notice.  Defendant  remained  in 
possession.  Plaintiff  sued  in  forcible  entry  and  detainer  October 
1,  1943.  There  was  trial  by  jury  of  six.  At  the  close  of  the  evi- 
dence plaintiff  moved  for  an  instruction  in  its  favor.  The  motion 
was  granted,  verdict  returned  and  Judgment  entered.  Defendant  appeals. 

There  is  no  conflict  in  the  evidence.  Defendant,  however, 
contends  it  is  Insufficient.  First,  defendant  says  plaintiff  did 
not  afflnaatively  establish  its  right  to  possession.  On  this  point 
he  cites  oases  such  as  Szulereoki  v.  Q  penheimer,  283  111.  525; 
Gonnery  v.  VanThoumout,  303  111.  App.  406,  and  Lawyers'  Reports 
Annotatid,  19150,  p.  190.  we  hold  the  evidence  sufficient.  It 
aisclosed  without  any  conflict  defendant  had  attorned  to  plaintiff. 
This  was  sufficient.  HI.  Rev.  Stat.,  1945,  Chap.  80,  §14,  p.  1971; 
Drew  V.  Moabarger,  104  111.  ^p.  535,  537;  floldblatt  Brothers  v. 
Hoefeld,  £84  111.  i^p.  31,  34.  It  also  shows  defendant  made  attornment 
by  assignment.  On  well  established  principles  defendant  is  therefore 
estopped  to  deny  plaintiff's  title  as  landlord  or  lessee  of  the 
premises.  Rapalje  and  Lawrence  Law  Dictionary,  Vol.  1,  p.  96: 
Bouvies,"  Law  Dictionary,  Vol.  1,  p.  281» 
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The  original  lease,  dated  March  18,  1941,  and  «nendment  executed 
Dy  the  parties,  dated  May  28,  1943,  were  in  evidence  without  Objection. 
The  signatures  to  these  documents  ^ere  admitted.  Defendant  testified 
he  was  the  lessee  of  the  premises;  that  he  had  been  in  continuous 
possession  since  renting  and  was  in  possession  at  the  time  of  the 
trial.  He  further  Identified  the  amendiaent  to  the  lease,  dated 
May  28,  194S;  testified  the  signatures  were  genuine;  said  he  paid 
rent  under  the  lease  for  June,  July,  August  and  September,  and  tried 
to  pay  rent  septe^iber  24,  1945,  for  the  month  of  October.  He  admitted 
that  the  interest  of  the  original  lessor,  general  Motors  Sales  cor- 
poration, had  become  vested  in  the  plaintiff  by  assignment.  The  proof 
that  defendant  attorned  to  plaintiff  is  uncontradicted  and  over~ 
whelming,  on  well  recognized  principles  (declared  too  often  to 
require  the  citation  of  cases)  defendant  is  estopped. 

The  second  contention  of  defendant  is  that  plaintiff  did  not 
prove  proper  and  legal  notice  was  given  terminating  defendant. s 
rights  under  the  sublease,  as  above  stated,  the  suolease,  as  amended, 
provided  plaintiff  had  the  ri^t  to  cancel  it  by  giviiig  30  daygt 
notice  in  writing  of  its  intention  to  do  so.  Defendant  received 
written  notice  of  cancellation  on  September  1,  194S.  The  notice 
stated  ;.he  rights  of  defendant  would  be  terminated  as  of  September 
30  of  that  year.  Defendant  says  the  commutation  of  time  should  be 
made  hy   excluding  the  first  day  and  excluding  the  last.  This  is  the 
method  of  computation  prescribed  by  the  statute  (111.  Rev.  sta*., 
Chap.  100,  §6).  Thus,  it  is  pointed  out,  were  the  computations  made  i 
m  the  oases  of  Dierseen  v.  Williamsburg^  City  Fire  Tn^.  nn. ,  204  m, 
App.   240,  and  Q'Rourke  v.  Prudential  In^.  Co.,    294  111.  Aop.  30. 

The  sublease  provided  tlmtcservioe  of  the  notice  might  be  made 
either  personally  or  by  registered  mail  at  the  option  of  the  parties. 
Paragmphia  of  the  original  sublease  is; 

"that  all  notice  to  be  given  hereunder  by  either 

trth/?tiL°^^''*.'"'^*^'*®.^5  ^^^'^  ^y  persoaal  delivery 
to  the  Lessee  or  to  one  of  the  executive  officers  of  the 
Lessor  or  shall  be  sent   by  registered  mail  addressed  to 
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the  party  intended  to  be  notified  at  the  post  offide 
address  of  such  party  last  known  to  the  party  rivlnff 
such  notice  and  notice  given  as  aforesaid  shall  be 
a  sufficient  s^vioe  thereof, " 

AS  plaintiff  points  out,  the  provision  is  that  the  notice 
"shall  be  sent  by  registered  mail",  etc.,  and  not  for  the  delivery 
of  it.  The  sending  of  the  notice  by  mail  is  prescribed  for  in  the 
same  sentence  which  requires  the  delivery  of  personal  notice,  and 
the  sending  of  the  notice  by  registered  mail  is  the  alternative  to 
the  giving  of  personal  notice.  The  paragraph  concludes  with  the  state- 
ment that  the  sending  of  notice  by  registered  mail  shall  be  a  suffi- 
cient service  thereof.  There  is  no  conflict  in  the  evidence  in  regard, 
to  the  sending  of  this  notice,  ihe  stipulation  shows  that  it  was 
delivered  la  the  mail,  properly  addressed  and  with  the  proper  amount 
of  posta.se  thereon,  on  August  31,  and  that  it  was  received  by  defend- 
ant throu^  tliB   mail  on  September  1,  1943. 

The  provision  of  the  lease,  as  amended,  was  that  defendant's 
tenancy  might  be  terminated  &$  any  time  after  June  1,  1943,  by  giving 
defendant  30  days'  written  notice.  The  notice  delivered  told  defen- 
dant that  his  lease  was  cancelled  «la  its  entirety  as  of  September 
30,  1945 R.  We   hold  that  the  time  is  to  be  computed  from  the  date  on 
which  the  notice  was  registered  and  mailed  and  that  this  constituted 
a  due  sending  by  registered  mail  to  defendant.  46  Corpus  Juris,  §69, 
p.  559;  Wolonter  v.  g.  S.  Casualty  Co..  126  Va.  156;  &eary  v,  Atlantic 
1  pacific  Tea  Co.,  366  ill.  625,  627;  Waggxer  v.  iioQlay.  306vlll.  560, 
563;  Qottingfaaa  v,  National  Mutual  Church  Insurance  Go..  290  111.  26, 
32;  People  v.  Illinoia  Bankers  Life  Assurance  Co..  283  111.  App.  6,  10. 
This  rule  is,  we  hold,  not  inconsistent  with  Section  6,  Chapter  100  of 
the  Illinois  Revised  statutes  with  reference  to  notice,  a  contrary  rule, 
requiring  the  party  giving  the  notice  at  his  peril  to  mail  it  at  such  a 
time  that  its  delivery  would  be  made  on  or  before  the  required  fate, 
would  give  to  a  contract  of  this  kind  perilous  uncertainty,  as  a  little 
reflection  will  show* 
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Defendant  also  suggests  the  notice  was  Instifflolent  because 
not  signed  by  "any  of  the  agents  of  General  iiotore  Sales  Corporation 
as  provided  for  in  said  sub^lease".  The  lease>  howevep,  provided  that 
its  covenants  and  agreements  were  binding  upon  the  parties  and  their 
respective  successors,  etc.  Moreover,  the  amendment  to  the  lease  of 
May  28,  1943,  recognized  as  a  fact  tlmt  the  interest  of  the  original 
lessor  had  become  vested  in  the  plaintiff  by  assignment.  The  point 
is  not  worthy  of  further  ooaunent. 

Defendant  contends  in  the  third  place  there  was  an  issue  of 
fact  as  to  whether  (even  conceding  the  sublease  was  properly  cancelled) 
such  cancellation  was  not  waived  by  a  later  lette?  written  by  plaintiff 
to  defendant  on  the  same  day.  The  defendant  offered  this  later  letter 
in  evidence,  but  the  court  ruled  it  out.  Defendant  says  this  was 
error.  The  letter  recites  the  service  of  notice  by  mail  earlier  in 
the  day  and  adds  that  "more  than  a  month  ago,  and  in  apt  time", 
defendant  was  served  with  a  notice  terminating  hie  sublease  as  of 
September  1,  1945;  that  in  disregard  of  the  notice,  defendant  sent 
&   check  foraadditlonal  rent  to  the  Detroit  office  of  plaintiff,  which 
was  unintentionally  cashed.  The  letter  addedj 

"We  hereby  serve  notice  upon  you  that  we  regard 
your  le&aehold  terminated  as  of  th£;t  date  and 
that  our  client  will  hold  you  liable  for  any 
refusal  on  your  part  to  vacate  the  premises 
forthwith.  The  second  notice  to  terminate  as 
of  October  1  was  only  pent  as  a  precautionary 
Beasure,  We  do  not  v/aive  our  position  that  your 
lease  la  now  cancelled  and  tiiat  if  we  sustain 
damage  because  of  your  failure  to  move  we  shall 
hold  you  liable. 

"Xou  may  wish  to  give  some  consideration  to  the 
fact  that  we  propose  to  use  this  space  in 
Imaediate  furtherance  of  the  war  eff ort, « 

The  letter  was  sl^ed  by  counsel  for  plaintiff,   "By 
Preston  Boyden". 

This  suit  is  based  on  the  theory  that  the  sublease  was 
terminated  by  a  later  notice  than  the  one  referred  to  in  the  letter 
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The  letter  was  wholly  immaterial  end.  would  have  only  tended  to 
confuse  the  jury.  It  was>  we  hold,  properly  excluded*  After  the 
receipt  of  the  last  notice^  defendant  attempted  to  remain  in  possession 
"by  a  like  maneuver,  on  the  second  time  it  failed  to  work. 
The  Judgment  will  be  affirmed, 

AFPIHMID. 
O'Connor,  p,  J,,  and  Niemeyer,  J.,  concur. 
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PEOPLE  OF   THE  STATE  OF   ILLIK'OIS, 
on  r-latlon  of  Oi\Llfi.iET  FSD'JIIAL 
SAVINGS  &  LOAN  ASSOCIATION   OF 
CHICAGO,   a  corporation;   FRED  S.    ^ 
HUffiiEL,   Successor  Trustee;  -.^  > 

ADELAIDE  NEU,    Mi'ON  LOR^JIZ-EN  #^ 
and  TILLIE  LORPlNZll^j^^  his  wife, 


X 

CITY  OF  CHICAGO,   a  Municipal  V 
corporation;   COUNTY  OF  COOK,       \ 
STATE  OF  ILLIHI5I3,   a  iamlcipal 
Oorporatlon,j?' 

jf  Defendants* 

/ 
On  The  Appeal  of  the  COUInJTY  OF     .- 
COOK,   a  body  politic  and 
corporate, 

,;  Appellant, 


.^ 


APPEAL  FROM 

SUPERIOR  COURfg 
COOK   COUNTY. 
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MR.  JUSTICE  NIEIvIEYKR  DELIVERED  THE  OPINION  OP  THE  COURT. 

The  City  of  Chicago  having  been  dismissed  from  the  proceeding, 
Judgments  were  entered  against  the  defendant  County  of  Cook  on  a 
trial  before  the  court  without  a  Jue-y  in  the  sums  of  i7,500,  ^2,b00, 
#3,000  and  §1,500,  in  favor  of  the  respective  owners  of  certain 
real  estate  (hereafter  called  the  Calumet,  Hum  el,  Meu  and  Lorenzen 
properties)  for  damages  to  the  respective  parcels  caused  by  closing 
Torrence  avenue  at  95tii  street  and  97th  street  in  Chicago.  Defen- 
dant appeals. 

Before  the  action  of  defendant  complained  of,  Torrence  avenue 
was  a  north  and  south  through  street,  extending  from  Lincoln  Highway 
on  the  south  to  its  northern  terminal  at  95th  -  an  east  and  west 
street,  y;here  north  bound  traffic,  making  a  left  turn,  proceeded 
westerly  about  200  feet  to  Colfax  -  a  north  and  south  street  ending 
on  the  south  at  95th  street.  South  bound  traffic  on  Colfax  avenue 
turned  east  on  95th  ssreet  to  Torrence  avenaa  and  thence  south.  The 
Calumet  property,  on  the  southwest  corner  of  95th  street  and  Torrence 
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avenue,  abutted  75  feet  on  95th  street  and  l£5  feet  on  Torrence 
avenue;  It  was  laproved  by  an  automobile  service  and  filling 
station-  having  two  drives  into  each  of  the  abutting  streets,  a 
dance  hall  and  a  two-story  frame  building  fronting  on  Torrence 
avenue,  used  for  a  tavern  and  living  quarters.   The  Hum  el  property, 
on  the  southeast  corner,  abutted  37  feet  on  3bth   street  and  600 
feet  on  Torrence  avenue;  the  south  line  extended  easterly  193  faet 
to  the  right-of-way  of  the  c.  R.  I.  &   p.  Ry.  co.,  which  formed  the 
east  boundary  of  the  lot;  there  were  two  siBall  trucfc  garage  buildings 
on  it.  The  Meu  property,  on  the  noi'theast  comrr  of  Torrende  and 
97th  street,  abutted  193  feet  on  97th  street  and  325  feet  on  Torrence 
avenue;  it  ^as  improved  by  a  one-story  manufacturing  building  which 
was  vacant  from  February,  1937  until  September,  1940.  The  Lorenzen 
property,  50  x  125  feet  on  the  west  side  of  Torrence  avenue,  about 
191  feet  south  of  95th  street,  was  improved  by  a  two-fa.'Bily  frame 
residence  building,  occupied  by  tae  owners  and  a  tenant. 

In  May  and  June,  1939,  defendant  extended  Colfax  avenue 
directly  south  to  96th  street  and  then,  by  a  broad  curve  to  tne  south- 
east, into  Torrence  avenue  about  200  feet  north  of  97th  street;  at 
the  same  time  defendant  closed  Torrence  avenue  between  95th  and 
97th  streets  by  building  a  6  inch  concrete  curb  across  it  on  the 
south  line  of  95th  street  and  a  similar  curb  along  the  nortn  line  of 
the  newly  constructed  pavement  in  Oolfax  avenue,  extended  across 
Torrence  avenue  in  a  southeasterly  direction  from  the  point  where  & 
the  north  line  of  the  Colfax  patoeaent  intersected  the  west  line  of 
Torrence  avenue,  to  the  east  side  of  Torrence  at  97th  street;  circular 
concrete  curbs  of  the  same  heighth  and  with  a  diameter  a  few  f  et 
greater  than  the  width  of  the  pavement  in  the  street-affording 
facility  for  the  turning  of  vehicles-were  placed  in  Torrence  avenue 
about  40  feet  south  of  95th  street  and  opposite  the  Intersection  of 
the  north  line  of  the  Colfax  pavement  with  the  west  line  of  Torrence 
avenue,  and  the  north  half  of  the  west  frontage  of  the  Neu  property; 
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to  afror*aco«88to  and  egrena  from  that  part  of  Torrence  avenue 
between  the  two  clroul.a-  curbs  96th  street  ms  opened  between 
Torrenoe  avenue  and   colfax  avenSie;  east  of  Torrence  avenue  It  is 
closea.  A  private  driveway  from  the  south  half  of  the  N^u  property 
gave  access  to  Colfax  avenue,  extern  ed  Into  forrence. 

Shortly  after  these  ohangea  the  omier  of  tne  calumet  pro- 
perty filed  a  oomplaint  seeking  a  mandatory  inJun<ltioa  to  compel 
rems,val  of  the  curbs  and  ae^essment  of  d^mges;  the  owner  of  the 
Hura  el  property  Joined  in  the  suit;  ttxe  trial  court  grafted  an 
injunction  .md  retained  Jurisdiction  for  the  aecertainment  ofi  dafflages 
to  plaintiffs'  properties;  on  appeal  the  decree  was  revBreed,  calamet 
t?i^-SM-&.Lgan„ASB:n  v.  CMo^^o^  306  111,  app.  524.  This  action 
followed,  plaintiffs  charging  that  the  e.^ction  of  the  curbs  has 
seriously  i^p^re^  Xf   not  wholly  destroyed,  the  vehicular  acees.lMlity 
to  tiie  several  properties,  as  a  result  of  which  their  value  h^.s  de- 
clined by  a  substantial  aniount.  Although  evidence  on  the  subject  was 
exel«a«d  by  the  court,  it  is  obvious  tioat  the  purpose  of  extending 
Goltax  avenue  to  Join  with  Torrence  avenue  was  to  eliminate  the  left 
turns  and  consequent  crossing  of  traffic  on  95th  street,  and  that  the 
closing  of  Torrenoe  avenue  was  to  force  the  traffic  into  the  ne^ 
cha:anel.  Plaintiffs  do  not  question  defendant's  right  to  do  this, 
or  the  advisability  of  doing  it.  The  effect  of  placing  the  curbs  in 
Torrence  avenue  ^as  to  make  it  a  blind  eourt  at  osth  stre.t  and  97th 
street, 

0*n*rs  of  property  abutting  on  a  public  street  or  alley  have  the 
right  of  free  and  unobstructed  use  of  the  public  «ay,  at  le.st  as  far 
as  the  nearest  cross-streets.  Their  righ ,  to  recover  damages  to  their 
property  caused  ^y   ^Ung  the  public  way  a  blind  court  adjacent  to  the 
property  has  been  long  established.  In  the  much  cited  case  of  Rimey   v. 
atl_ofJ2hlcMO^  102  111.  64,  decided  in  1881,  plaintiff  omed  a  lot 
fronting  on  Kinzie  st:'eet,  about  £20  feet  east  of  Halsted  street;  the 
City  constructed  a  viaduct  in  Halsted  street  across  Kinzie,  cuttins  off 
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access  to  Halsted  streeti  except  by  a  stairway,  at  the  Intersection. 
In  upholding  plaintiff "s  right  to  damages  the  court  said  (80-81): 
'♦in  all  oases,  to  warrant  a  recovery  It  must  appear  there  has  heen 
some  direct  physical  disturbance  of  a  right,  either  public  or  private, 
which  the  plaintiff  enjoys  in  connection  with  his  property,  and 
which  gives  to  it  an  additional  value,  and  that  by  reason  of  such 
distnrbance  he  has  sustained  a  special  damage  with  respect  to  his 
property  in  excess  of  that  sustained  by  the  public  genially.   In 
the  absence  of  any  statutory  or  constitutional  pro vis  ons  on  the 
subject,  the  common  law  affoi-ded  redress  in  all  such  cases,  and  we 
have  no  doubt  it  was  the  Intention  of  the  framers  of  the  present 
constitution  to  require  compensation  to  be  made  in  all  oases  where, 
but  for  some  legislative  enactment,  an  action  would  lie  by  the  comuon 
law, «  TO  the  same  effect  is  City  of  Chicago  v.  surety,  158  111,  103, 
110;  vlllafi:e  of  Winnetka  v.  Clifford,  201  111.  475,  479, 

Defendant  relies  on  the  case  of  Hacker  Co,  v.  city  of  joliet^ 
196  111.  App.  415,  We  do  not  find  any  case  in  which  that  decision  has 
been  followed,  and  we  cannot  agree  with  the  conclusion  of  the  court. 
There  plaintiff's  property,  used  for  manufacturifag  purposes,  fronted 
on  Collins  street,  immediately  north  of  the  right-of-way  of  the 
Michigan  Central  railroad;  under  an  ordinance  Oj.,  the  city  the  right-of- 
way  was  elevated,  closing  Collins  street  to  the  south,  except  for  a 
passageway  left  for  pedestrians.  In  holding  that  no  legal  action 
accrued  therefrom,  the  court  said  (425):   "Collins  street  is  not 
turned  into  a  blind  court.  Appellant  still  has  free  access  not  only 
to  and  from  the  street  abutting  its  property  and  to  the  north,  but 
also  from  that  street  directly  south  for  foot  passengers  and  directly 
south  for  vehicles  excepting  they  must  travel  about  two  blocks  further 
than  heretofore.  The  inconvenience  suffered  by  appellant  in  being 
oompe3.1ed  to  travel  this  additional  distance  to  reach  that  part  of 
the  city  lying  south  of  the  improvement  is  of  the  same  kind  and  character 
that  is  suffered  by  all  people  who  desire  to  travel  with  vehicles  in 
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that  direction,  differing  only  in  dagre©.  The  injury  falls  within  the 
rul«  annoxinoed  in  th«  iJnion|Building  Asa'o  oaa«,  aupra  (lOg  ill,  379), 
and  not  within  the  rule  ftnaounced  in  th©  BX^ej   case,  supra  (IO2 
111.  64),  «.»  In  the  tmion  Building?  Ase'n.  case,  plaintiff's  pro- 
perty was  locatea  at  Washington  and  La  salle  streets,  oMeago,  several 
blooJcc  north  of  Jackson  street,  at  which  point  the  city  of  clUcago 
vacated  La  Salle  street,  and  it  ms  held  fnat  plaintiff  had  suffered 
no  special  or  peculiar  dasiage  to  its  property,  in  the  Rijgney  wase^ 
Klnaie  street  on  i^ii^  plaintiff  «s  property  alJiitted  was  closed  at 
the  next  cros  -street,  and  it  seems  to  us  the  rule  of  Jrhat  case,  rather 
thsn   the  MaL^n  Buiiaing„^sJ[n.  case,  should  have  controlled. 

Plaintiffs  called  two  witnesses  to  testify  &s  experts  as  to 
the  value  of  the  several  properties  before  &ad  after  the  closing  of 
forrenoe  avenue.  Defendant  contends  that  the  testimony  of  these 
witnesset  M  to  values  after  the  street  was  dosed  was  based  upon 
improper  factors,  which  destroyed  the  probative  value  of  their 
testimony.  The  Cfiliewt  and  Lorsnsen  properties  «ere  on  tae  west  side 
of  Torrenee  avenue,  in  the  block  betfeen  95th  and  96th  streets;  the 
Hustmel  property,  on  the  ea-t  side  of  forrence,  extended  to  96 ah  street, 
which  had  beea  vacated  east  of  Torrenee;  access  to  and  egress  from  each 
of  thes©  properties,  to  the  north  and  south,  was  given  by  90th  street 
to  Colfax  avenue,  a  short  block  to  the  west;  the  north  line  of  the 
Neu  property,  on  the  east  side  of  Torrenee,  was  several  hundred  feet 
south  of  96th  street,  which  afforded  the  same  facilities  of  access 
to  and  egress  froas  this  property  as  were  afforded  to  the  other  pro- 
perties, Each  of  plaintiffs'  witnesses  based  his  falues  of  th« 
respective  properties  after  the  changes  aade  by  defendant  upon  the 
closing  of  Torrenee  avwiue  beyond  96th  street  -  that  is,  as  to  the 
Calu  et,  mmniel   and  Lorenaen  properties,  the  closing  of  forrence  at 
97th  street,  sad  as  to  the  Neu  property,  its  closing  at  95th  street. 
Defendant  contends  that  d&aages  to  the  several  properties  caused  by  the 
wlosing  of  Torrenee  avenue  beyond  96th  street,  the  nearest  cross  street. 
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was  ot  the  caae  Und,   aUhough  It  „lgM  have  bean  In  a  greater 
degree,  as  tl^t  suatalnea  by  t«  general  public,   an.  therefore 
*a«^e  not  recoverable  at  law.      1„  am  ,.   ,,„„,,,.    3^9  ni     ^^g 
.hare  rell,.  by  injunction  .as  aeniea  plai„tl«s  to  prevent  the  ciosl- 
Of  streets  ana  alleys  In  the  bloc,  aajacent  to  plalntl«s.  property, 
the  court,   after  aiscu^ing  a  number  of  cases.  Including  nUnols 
Balleable_Jron^.   v.  Par^coar,.,   253  111.   446.   sala  (41^r^ 
=.e.s  ,ulte  Clear,  also,   that  under  the  authorities  In  this  state 

appellants  cannot  recover  damages  for  thi.  Tr„«  +-. 

"  ®  ^""^  *^®  vacation  of  any  of  the  streets 
or  alleys  in  any  part  of  said  Hifr»Vii«  «  4  ^ 

^^^^  Hitch's  pairview  subdivision  unless  as 

to  the  vacated  alleys  in  the  block  in  which  arn«n .n^  . 

J."  wxu.cn  aupellants'  property  is 

^o-ted..  in  the  miU^^ro,^   ,,3e,  plaintiff,  as  the  owner  of 

property  fronting  on  Blve,.ey  par.way.  sought  to  restrain  the  enforce- 

-nt  Of  an  ordinance  of  Uncoln  Park  prohibiting  the  use  of  Dlversey 

parlay,  a  boulevard,  by  any  vehicle  for  carrying  goods,  merchandise 

or  .ares  or  other  articles.  ,he  court  construed  the  ordinance  as  not 

prohibiting  the  use  of  tne  park.ay  by  such  vehicles  to  and  fro. 

plaintiff  »s  property  from  and  to  the  nsir.p«f  ^«« 

cwiu  uo  una  nearest  cross  streets,  and  in 

^ienying  plaintiff  ig  contention  that  "its  ri^ht  ««  .«  ^  .. 

^u     iTis  rigut  as  an  abutting  owner  is 

to  use  the  street  upon  which  Its  property  abut,  as  far  as  such  street 
constitutes  the  aost  direct  route  to  the  destination,  and  that  the 
requirement  of  ta^ng  a  clrcuUous  route  constitutes  an  l«.alr„ent  of 
«^t  right.,  discussed  .1th  approval  the  cases  of  olt,^:^st  st.l^uls 
.2^  110  ni.  .00.  and  OUU^  ,.  ,^  ,01  111.  a.a,  and^7~ 
(453):  «ao  in  the  present  case,  the  Inconvenience  caused  the  apoellant 
^y   the  exclusion  of  traffic  tea.s  fro.  the  boulevard,  t.ough  greater 
m  degree.  Is  predlsely  the  sa-e  In  Und  as  that  to  all  other'pe.sons 
having  occasion  to  do  heavy  hauling  fro.  places  In  the  neighborhood 
Of  the  appellant.,  premises  to  places  east,  north-east  or  southeast 
Of  the  intersection  of  the  next  street  east  of  the.,  if  the  boulevaM 
^Xght  be  entirely  closed  to  all  passage  by  Its  vacation  or  complete 
Obstruction,  without  any  liability  for  damages,  certainly  Its  partial 
Closure  by  the  exclusion  of  traffic  teams  could  not  be  the  basis  of 
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a  claim  for  damages  or  an  injunction, " 

In  determining  the  value  of  the  Caliimet  property  in  respect 
to  the  rental  value  of  that  part  used  for  the  filling  station  and  for 
a  tavern,  plaintiffs'  witnesses  took  into  consideration  the  loss  of 
patronage  of  the  filling  station  and  the  tavern  after  the  closing  of 
Torrence  avenue.   This  vias   particularly  true  as  to  the  filling  station, 
the  rental  value  being  deterained  by  the  gallons  of  gasoline  sold  per 
year.  Dive'sion  of  customers  of  a  business  carried  on  in  plaintiff's 
property  is  not  an  element  of  damage.  Hohma/in  v.  City  of  chicaKO. 
140  111.  226;  City  of  G^J-C&go  v.  Spoor,  19.:  111.  340.  m  puneo  v. 
City  of  Chicago,  292  111.  App.  235,  the  court  had  under  consideration 
plaintiff's  claim  for  damages  to  its  building,  at  the  southwest  comer 
of  Clark  and  Wacker  Orivo  in  Chicago,  due  to  the  removal  of  the  south 
Water  street  market  and  the  change  in  grade  of  old  south  Water  street, 
renamed  Wacker  drive;  evidence  was  introduced  showing  that  to  a  large 
extent  the  decline  in  rentals  received  by  plaintiff  was  due  to  the 
removal  of  the  market  business  from  south  Water  street.  After  dis- 
cussing the  Hohmann  and  Spoor  cases,  cited  by  us,  the  court  said  (241). 
"The  removal  of  the  market  from  south  \fater  street  had  the  effect 
of  diminishing  the  rental  receipts  of  plaintiff's  building,  and  we 
hold  that  defendant  is  not  liable  in  damages  for  tixis.  " 

one  of  plaintiffs'  witnesses  testified  that  the  value  of  the 
Hum&el  property  had  depreciated  through  the  loss  of  advertising  due 
to  the  closing  of  Torrence  avenue  as  a  main  thoroughfare  abutting 
this  property.   This  advertising  could  only  arise  from  the  number  of 
people  passing  the  property,  and  in  principle  must  rest  upon  the 
sejne  basis  and  be  controlled  by  the  same  rules  of  law  as  affect  the 
diverelon  of  customers  from  a  place  of  business,  it  was  not  a  proper 
element  of  damage. 

These  factors  of  value,  in  so  far  as  they  were  considered  by 
the  witnesses  in  fixing  the  value  of  the  properties  after  the  closing 
of  Torrence  avenue,  were  improper.  There  is  nothing  in  the  record 
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8. 

to  indicate  the  extent  to  which  the  opinions  of  the  witnesses  were 
affected  by  these  improper  factors.  For  this  reason  the  Judgments 
appealed  from  must  b ,  reversed  and  the  cause  remanded  for  a  new 
trial  in  accordance  with  the  vlev/g  expressed  herein. 

HEVE;RSS33  AMD   REMMDED. 
O'Connor,  p.  j.,  and  Matohett,  J.,  concur. 
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ROI  PARTHIE,   as 

the  Estate  of 

^ovm  aa  Annsu^^pla> 

Api>ellee, 


rSR  J.    OUMJaUSS  and  DMISL  C, 
S^EMj  aa  Receivers,   etc.,    et  al., 
d<ying  business  as  Chicago  Surface 
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1m,  JUSTICE  NIEMEIER  DSLIVSRED  THE  OPINIOH  OP  THE  CO0RU, 

Defendants  appeal  from  a  Judgment  of  fj4,000  entered  in  an 
action  for  the  wi^ongful  death  of  the  mother  of  the  plaintiff 
administrator. 

Ddoedent  was  58  years  of  age;  she  was  living  in  the  home 
of  plaintiff  and  supporting  herself  by  working  in  an  embroidery 
factory  at  average  weekly  wages  of  #18,  and  in  addition  doing  house 
work  and  caring  for  children,  for  which  she  received  $5  pef  week* 
On  the  night  of  the  accident  resulting  in  her  death  she  had  beea 
working  at  the  home  of  Charles  Mack  at  49g0  south  Kildarc  avenue, 
Chicago  -  about  two  blocks  north  of  the  place  of  her  injury; mshe  left 
the  alack  home  about  midnight,  walking  south  on  the  west  sidewalk 
toward  the  intersection  of  Kildare  avenue,  Archer  avenue  -  extending 
northeast  and  southwest,  and  61st  street  -  an  east  and  west  street; 
there  are  two  street  car  tracks  on  Archer  avenue;  there  was  a  safety 
island  for  street  oar  passengers  on  each  side  of  Kildare;  the  one 
for  northeast  bound  passengers,  located  Just  south  of  the  south  rail, 
extended  about  70  feet  from  the  west  line  of  Kildare.  It  had  been 
raining  -  the  sidewalks,  pavement  and  rails  were  wet.  There  was  some 
•vidence  that  it  was  misting  or  drizzling  at  the  time  of  the  accident. 
Mr.  Mack  accompanied  decedent  to  50th  street  and  Kildare.  She  was 
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next  seen  by  the  motonaan  of  the  southwest  bound  street  car  which 
struck  her.  He  testified  thtit  he  did  not  see  her  leave  the  curb; 
that  the  southwest  bound  traffic  of  cattle  trucks  was  heavy;  that  he 
was  looMng  to  the  right  and  leit  and  straight  ahead  and  happened  to 
see  her  as  she  came  out  from  these  trucks;  that  she  was  about  20  feet 
in  front  of  him  and  about  five  feet  north  of  the  tracks;  that  she 
was  looking  southwest  and  sort  of  trotting  or  running;  he  rang  the 
gong,  put  on  the  brakes  and  pulled  into  reverse;  she  did  not  change 
her  course  of  direction  but  kept  right  on  going  ahead;  the  left  hand 
corner  of  the  oar  came  in  contact  with  her;  he  testified  first  that 
the  front  end  of  his  car  was  about  25  feet  west  of  the  west  cross- 
walk of  Kildare,  but  on  cross-examination  said  that  deoeder.t  was  about 
five  feet  west  of  the  west  oross-walk  and  the  front  end  of  lalie  oar  abott 
that  cross-walk  when  he  first  saw  her. 

Raymond  Boehm,  a  witness  for  plaintiff,  v;as  driving  his  auto- 
mobile northwast  ©n  Archer;  he  testified  that  the  traffic  was  not 
heavy;  that  when  about  a  half  block  from  the  intersection  with  Kildare 
Ms  attention  was  attracted  by  the  grinding  of  the  street  car  brakes 
and  he  saw  decedent  flying  through  the  air  just  after  she  was  hit, 
approjtimately  at  the  west  cross-walk  ©f  Kildare, 

The  street  oar  had  stopped  at  Karlov  avenue,  about  two  stops 
to  the  east;  the  headlights  and  the  lights  inside  the  car  were  lighted 
and  the  car  was  making  the  usual  noises ;  without  changing  its  spped 
It  crossed  Kildare  at  about  15  or  20  miles  an  hour  and,  according 
to  the  motorman,  with  the  rails  such  as  they  were  that  night  an 
emergency  stop  could  be  made  in  60  or  70  feet;  the  reverse  would  not 
make  much  difference.  The  car  orew  and  Boehm  testified  that  after 
being  struck  by  the  car  the  body  of  decedent  was  lying  about  the  center 
of  the  safety  island.  Meloo,  a  witness  for  plaintiff  utoo  Uved  near 
by,  testified  that  the  body  was  about  four  feet  from  the  east  end 
of  the  safety  island.  The  motorman  and  conductor  say  that  the  car 
sto  ped  with  ♦••    >ar  end  even  with  decedent's  body.  Plaintiff's 
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wltnessoa  eay  that  the  rear  end  of  the  car  me  stopped  at  the 

west  end  of  the  safety  Island,  or  In  front  of  a  Darber  shop  about 

100  feet  west  of  Klldare, 

Plaintiff  does  not  claim  that  the  aoftorsian  acted  negligently 

after  he  saw  decedent  in  front  of  the  car.  The  negligence  relied 
upon  is  covered  by  the  charge  tiiat  defendants  failed  to  operate  the 
oar  so  as  to  have  It  under  proper  control,  having  regard  to  the 
traffic  and  to  the  use  of  the  way.  Defendants  contend  that  as  a  matter 
of  law  plaintiff  failed  to  establish  negligence  by  the  defendants 
or  due  care  by  decedent,  or  in  the  alternative,  that  the  finding 
Of  the  Jury  for  plaintiff  as  to  these  matters  is  against  the  manifest 
weight  of  the  evidence. 

Kildarc  avenue  was  a  stopping  place  for  receiving  and  dis- 
oharging  street  oar  passengers.  There  were  ^  gtop  lights  or  signs 
and  the  cattle  truck  traffic  at  the  time  wa  heav|r.  Pedestrians 
wlahlng  to  cross  the  street,  and  particularly  those  desiring  to 
board  a  northeast  bound  street  oar,  might  reasonably  be  expected  in 
the  exercise  of  due  care  to  work  their  way  between  these  trucks  to  a 
place  on  or  near  the  street  ear  tracks,  without  slowing  in  any  degree 
the  motorman  approached  and  crossed  this  intersection  at  a  speed 
which,  under  the  condition  of  the  rails,  precluded  stopping  the  car 
under  60  or  70  feet.  He  did  not  see  decedent  leave  the  curb  or  make 
her  way  through  the  trucks  on  Archer  avenue.  Except  for  the  state- 
ment that  the  traffic  was  heavy,  there  is  no  testimony  showing  the 
actual  conditions  at  the  time  decedent  moved  from  the  curb  to  her 
position  near  the  track  where  the  motorman  saw  her.  There  is  testimony 
that  she  was  a  person  of  careful  and  prudent  habits,  Tjnder  the  circum- 
stances the  «juostions  of  due  care  by  deeddent  and  negligence  of  defend- 
ants were  matters  for  the  Jury,  Its  verdict  has  been  approved  by  the 
trial  court  and  is  not  against  the  manifest  weight  of  the  evidence. 
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4. 

Defendants  objected  iben  the  testimony  as  to  decedent 'a 
habits  of  care  and  prudence  was  ©ffered,  and  tendered  the  motorman 
as  an  eye  witness  of  plaintiff.s  acttJaX  contact  with  the  street  car, 
«nd  after  the  motorjaan  had  testified  on  behalf  of  defendants  a  mo.^ion 
wae  made  to  strike  the  testimony  relating  to  decfidanttg  habits,  there- 
by preserving  for  review  the  question  of  the  admlaslbillty  of  this 
testimony.  £etro  v.  Hlnee^  299  nu   236.  m  that  case  the  general 
rule  is  stated  to  be  that  .here  no  one  saw  the  accident  resulting 
in  the  death,  habits  of  care  may  be  introduced,  but  "where  there  is 
an  eye-witness  who  saw  the  infliction  of  the  injury,  the  jury  must 
then  determihe  from  the  testimony  of  this  witness  and  from  the  facte 
and  circumstances  surrounding  the  injury  i^ether  deceased  was  careful 
or  negligent,  and  in  such  case  evidence  of  the  haWts  of  deceased  as 
to  care  and  prudence  is  not  admissible."  ^  the  present  case  the 
motorman  saw  the  decedent  for  only  the  briafest  instant  before  the 
street  car  struck  her.  At  that  time  she  had  emerged  from  the  traffic 
and  was  trotting  or  runni^ig,  and  the  question  of  due  care  for  her 
safety  necessarily  covered  her  conduct  from  tiie  time  she  left  the 
curb  until  she  eaise  within  the  view  of  the  motorman.  nth  this  defend- 
ants agree,  in  their  reply  brief  they  say,   »if  she  was  habitually 
careful  and  was  exercising  such  habitual  care  at  that  time  (when  ^e 
left  the  curb),  she  would  have  made  some  reasonable  effort  to  look 
or  listen  for  a  street  car  before  undertaking  to  cross  throughu  the 
vehicular  traffic,"  And  agtin,  when  speaking  of  decedent's  position 
after  emerging  from  the  traffic  and  being  confronted  with  the 
approaching  street  car,  defendants  say,  «^fhere  one  fails  to  use  due 
a«re  to  avoid  getting  into  a  position  of  danger,  recove^r  cannot  be 
bad  even  though  such  pesson  may  have  used  all  due  care  in  attempting 
to  escape  from  such  danger."  (citing  cases.)  The  question  of  dm   care 
of  decedent  at  a  time  when  there  were  no  eye  witnesses,  being  material, 
the  court  did  not  err..  •  in  receiving  testimony  as  to  habits  or  in 
refusing  to  strike  it  on  motion. 

Defendants  contend  that  thecdamagee  awarded  are  excessive, 
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6. 

The  evidence  shows  that  decedent's  life  expectancy  was  10,81  years; 
that  she  did  work  in  the  f&mily  of  her  son>  and  on  several  occasions 
during  the  illness  of  her  daughter-in-law  assumed  full  ^mrge  of  the 
household,  and  that  she  eontrihuted  various  sums»  approximating  (^5 
per  week,  to  her  son.  The  damages  to  be  awarded  in  a  case  of  this 
kind  cannot  be  reduced  to  a  mathematieal  certainty.  They  are  based 
upto  a  reasonable  e:!q)ectancy  of  benefits  to  be  received.  We  do  not 
consider  the  instant  verdict  so  excessive  as  to  require  reversal  or  a 
remittitur.  Lauer  v.  ig^in,  J.  &   E.  Ry.  Co.,  305  111.  APP»   200. 

Twenty-six  instructions  were  given  to  the  Jury  -  12  on  behalf 
of  the  plaintiff  and  14  for  defendants.  The  court  refused  two  instruc- 
tions tendered  by  plaintiff  and  seven  of  those  tendered  by  defendants. 
W«  think  the  Jury  was  fully  and  properly  instructed. 

The  Judgment  of  the  cis'cult  court  is  affirmed. 

AFFIRMED. 
O'Connor,  P,  J«,  and  Matchett,  J.,  concur. 
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MR.  JUSTICE  NISS^YSK  DliLIYEI^B  THIS  OPI¥ION  OF  THE   COURT. 

Defendant  appeals  from  a  dlvoree  decree  finding  hi®  guilty 
of  adultery  and  ordering  him  to  pay  alimony  and  attomeyB*  fees 
to  plaintiff. 

The  parties  were  married  in  January  1939,  lived  together 
until  3eptemher  23  of  tha.t  year;  a  child  was  b&m  to  plaintiff  in 
January  of  1940.  in  feoruary  1940  plaintiff  filed  a  complaint  for 
separate  malnteaance.  Defendant  filed  his  answer  and  a  counter- 
claim for  divorce,  charging  plaintiff  with  adultery  and  denying 
paternity  of  the  child  born  to   her.  All  pleadings  were  stricken. 
Plaintiff  filed  an  amended  complaint  for  separate  maintenance. 
Defendant  answered,  and  again  filed  a  counter claim  similar  to  the 
one  formerly  filed,  plaintiff  filed  a  laotion  to  dismiss  the 
counterclaim,  hut  no  oMer  was  entered  thei^eon.  She  later  filed  her 
amended  and  aupplemental  ooatplaint  for  divorce,  charging  defendant 
with  adultery  In  July  1941  at  the  City  of  New  Xork,  The  decree 
appealed  from  was  entered  on  a  hearing  before  the  chancellor  with- 
out a  Jury  on  this  oon^lalnt,  finding  the  defendant  g^illty  of 
adultery  as  charged,  and  that  "the  charges  of  mieoanduct  contained 
in  thB   defendant's  cross- complaint  are  unfovmded,  unproved,  untrue 
and  tulce  withdrawn  while  pending  in  court. «  Defendant  was  directed 
to  pay  to  plaintiff  #65  per  month  as  and  for  alimony  for  herself 
and  maintenance  of  the  minor  child  of  the  parties,  ^1,600  as 
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attomeye'  fees,  and  the  further exme  of  ^200,  remaining  vinpald 
on  a  prior  03?der  for  attorneys'  fees,  and  $110  arrearage  In 
temporary  alimony. 

Plaintiff's  chaises  of  adultery  are  based  upon  the  testimony 
of  a  private  detective  and  a  friend,  who  is  also  the  wife  of 
plaintiff's  Ne'.7  York  lawyer,  under:'W^08e  direction  the  private 
detective  was  working.  This  testimony  is  denied  by  the  defendant. 
Viewed  in  a  light  most  favorable  to  plaintiff  it  tends  to  show  that 
on  the  evening  of  July  31,  1941,  defendant  and  a  lady  typist  went 
to  his  suite  In  the  Goncord  Hotel,  a  reputable  residential  hotel, 
consisting  af  a  living  room,  a  bedroom  with  twin  beds,  and  a  bath. 
Defendant,  who  was  in  the  adv  rtlsing  business,  claims  tiiat  he 
dictated  to  the  typist  three  letters  to  persons  in  Chicago,  and 
other  work  connected  with  his  business;  that  it  was  an  exceedingly 
hot  night;  that  he  had  off  Jake   coat,  hie  collar  was  imbuttoned  aaad 
he  was  wearing  a  pair  of  Mexican  slippers;  during  the  dictation 
the  typist  kicked  off  her  shoes;  the  work  was  finished  ab6ut  11 
o'clock;  a  sudcen  rain  storm  came  up  aid  the  typist  waited  for  it 
to  subside.  At  this  time  plaintiff's  witnesses  knocked  upon  the 
door  of  the  suite.   Defendant  claims  thatvthe  door  was  open  and  that 
he  immediately  asked  them  to  come  in.  Plaintiff's  witnesses  say 
that  the  door  was  closed  and  they  waited  a  minute  or  so  before 
defendant  came  to  the  door.  All  witnesses  agree  that  defendant  and 
the  typist  were  fully  dressed,  except  that  plaintiff's  witnesses 
say  the  tj^Jist  was  putting  on  her  shoes  and  adjusting  her  waist. 
The  wife  of  the  Kew  York  lawyer  went  into  the  bedroosi  and  f ovind  no 
indications  of  the  beos  having  been  osctipied.  sphere  was  a  divan 
in  the  living  room,  and  according  to  plaintiff's  witnesses  someone 
had  been  using  it,  Upor.  this  evidence  the  court  found  the  defendant 
guilty  of  adultery.  It  is  purely  circumstsuitial  and  dies  not  meet 
the  reQuil>ements  of  the  law.  Hoef  v.  Hoef ,  323  111.  170;  Fowler  v. 
Fowler,  315  111.  App.  270, 
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Defendant  insists  that  the  trial  court  erred  In  finding 
the  ehargos  In  the  counterclaim  imeupported  by  the  evidence, 
because  plaintiff's  motion  to  dismiss  the  counterclaim  had  not 
been  disposed  of  and  that  leave  to  withdraw  the  counterclaim  had 
been  granted.  At  the  beginning  of  the  trial  plaintiff's  counsel 
stated  that  the  pleadings  consisted  of  a  supplemental  complaint, 
charging  adulterjf,  and  a  cross-complaint, also  charging  adultery. 
Defendant's  counsel  stated  he  did  not  understand  that  there  was 
a  cross-cosaplalnt  on  file.  The  court  proceeded  to  hear  evidence. 
Defendant  testified  on  direct  examination  to  certain  facts  upon 
which  he  based  hie  charges  of  adultery  against  plaintiff  and  hie 
denial  of  paternity  of  the  child  bom  to  her,  and  was  cross- 
examined  at  length.  At  the  close  of  that  session  of  the  trial  the 
court  ftated,   "Sefore  we  end  I  will  say  the  charges  of  adultery 
agaiiilst  labls  wofflan  are  going  to  be  set  aside  because  they  are 
unfounded  and  unwarranted,"  At  the  opening  of  the  next  session 
defendant's  counsel  asked,  for  the  purpose  of  the  record,  if  the 
counterclaim  did  not  appear  to  be  withdaawn,  to  withdraw  same, 
and  the  court  replied,  «very  well.  It  may  be  withdrawn,"  Jjo  order 
of  withdrawal  was  entered. 

By  going  to  trial  without  objection  defendant  waived  his 
right  to  claim  that  issue  had  not  been  joined  on  the  counterclaim. 
Devlne  v.  Qhioago  city  Ry.  Co,.  237  111,  276;  guerin  v,  auerin> 
270  111,  239,  After  the  trial  began  defendant  could  not  as  a  matter 
of  idght  withdaeaw  the  counterclaim,  which  asked  for  independent, 
affirmative  relief  -  a  divorce  from  plaiintiff .  He  stood  in 
relation  to  his  counterclaim  as  a  plaintiff  in  an  original  action 
(17  Am.  Jur,,  Dismissal  and  Disoontinxi&nce,  il2;  Fox  v,  pinson, 
182  Ark,  936;  dementi  v,  producers'  Refinin??  Qo.,  270  s.  W.  (Te;:, 
Civ,  App.)  206;  Brown  v.  Butler,  12  N,  X.  8,  SIO),  and  could 
dismiss  the  counterclaim  without  prejudice  only  upon  complying 
with  section  52  of  the  Civil  practice  Act.  Qhioago  Title  &  grust 
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Qo,   v.  aoxmtj   of  Cools*  279  111.  App.  462;  Wan-en  v.  Yost,  317  111. 

App.  79.  The  oral  stateraent  of  the  court  tbat  the  counterolaim 

might  l>e  withdrawn  did  not  effect  suwh  withdrawal.  No  order 

and 
permitting  withdrawal  was  entered  of  record,/as  defendant  says 

In  hifl  brief,  "A  court  can  only  aot  toy  orders  duly  entered  in  the 
oause."  By  its  decree  finding  that  the  charges  of  misconduct  con- 
tained in  the  defendant's  oroas-oomplaint  were  unfo\wided,  unproved 
and  untrue,  the  court  dis^garded  the  oral  permission  to  withdcaw, 
and  the  finding  ln\^he  decffe©  is  controlling  and  proper,  Brelsford 
V,  Community  High  school  Diet.,  528  111,  27;  Moore  v.  Shook,  £76 

111.  a?. 

Defendant  saade  a  demand  for  trial  by  jury,  but  waived  the 
right  by  proceeding  to  trial  before  the  court  without  objection. 
Sanitary  District  of  Chioa.'^o  v.  Bernstein,  175  111.  215 j  Chicago  s.  F. 
&   C.  R.  Go.  V.  Ward,  128  111.  349. 

-■«»l  '■!■■■■ ■■■■■^■.Mlli—  .1..  '" '' 

Defendant's  next  and  last  objection  is  that  the  court  erred 
in  allosring  plaintiff  |1,50C  as  attorneys'  fees  and  i200  as  temporary 
attorneys'  fees.  The  order  for  temporary  attorneys'  fees  was 
approved  in  writing  by  the  parties  to  this  suit  and  their  counsel. 
Defendant  cannot  now  object  to  it.  Objection  to  the  allowance  of 
the  11,500  is  based  upon  the  contention  that  application  for 
attorneys'  fees  must  be  made  in  advance  of  the  final  hearing,  that 
this  was  not  done,  and  that  the  aisrard  is  excessive  and  not  based 
upon  coE?>etent  evidence.  The  first  objection  is  unfouhded  in  fact. 
The  supplemental  record  shows  that  the  motion  for  attorneys'  fees  was 
continued  to  the  trial  of  the  case, 

The  evidence  as  to  defendant's  ability  to  pay  attorneys' 
fees  is  limited  to  his  own  testimony,  which  fixes  his  present 
income  at  something  below  |1,000  a  year.  While  this  evidence  is 
unconvincing  and  the  court  was  correct  in  finding  that  he  «is  a 
man  of  resourcefulness  and  capable  of  earning  large  sums  of  money," 
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there  was  no  attempt  to  prove  in  a  legal  way  the  extent  of  tlie 
services  or  their  value.  In  regponte  to  a  question  from  the  court 
the  attorney  for  plaintiff  stated  that  thevfee  of  the  New  York 
lawyers  was  $200  and  something,  and  he  ventured  to  say  that  he  had 
spent  300  hours  in  the  case  and  would  taKe  §5  an  hour  on  the  toasis 
of  that  many  hours  and  would  pay  the  lawyers  in  New  York  and  the 
eag^fBOiie  of  tlie  depositions  out  of  that,  on  this  showing  a  fee  of 
11,500  was  allowed.  There  is  no  testimony  in  the  record  as  to 
the  expenses  of  the  depositions  in  Mew  York,  nor  as  to  the  reason- 
ableness of  the  fee  charged  by  the  lawyers  there.  There  was  no 
attempt  to  prove,  even  in  an  informal  way,  the  services  rendered 
by  Chicago  counsel  for  plaintiff,  and  the  oases  cited  by  plaintiff 
as  to  waiver  of  the  oath  of  a  witness  are  not  applicable.  And 
though  the  trial  court  may  take  into  consideration  its  knowledge 
of  the  value  of  services  rendered,  it  cannot  know  what  services  are 
z»endered  unless  testimony  is  presented  to  it.   Services  covering 
300  hours  would  be  services  of  60  days  of  five  hours  each,  and  as 
the  trial  lasted  only  a  few  days,  evidence  shotad  have  been  offered 
covering  the  services  not  within  the  knowledge  of  the  court.  The 
number  of  hours  claimed  is  unreasonable,  arai  leaves  little  time  for 
attention  to  other  business. 

The  decree  of  the  trial  court  finding  the  defendant  guilty 
of  adultery  is  reversed,  as  is  that  portion  of  the  decree  allowing 
plaintiff  permanent  aliiaony  and  #1,500  attorneys'  fees.  In  all 
other  reepeets  the  decree  is  affirmed  and  the  cause  is  remanded 
with  directions  to  proceed  with  inspect  to  the  allowance  of 
attorneys'  fees  in  accordance  with  this  opinion. 


HSVSRSSD  IN  PAHT,  AFFIRMED  IM  PART 
AND  REMANDS©  WITH  DIRSCTIGNS. 


O'Connor,  P,  J.,  and  Matchett,  J.,  concur. 
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MR.  JUSTICE  mmEmE   DBLIYSRED  fHS  OPDJIOI  OF  THE   COURT. 

Defendants  appeal  from  a  Judgment  of  #7,000  rendered  In 
favor  of  plaintiff  for  injuries  sustained  by  him  in  attempting  to 
board  an  east  bound  Irving  Park  Road  street  oar  when  transferring 
from  a  north  bound  Southport  avenue  car. 

rne  complaint  charges  «that  when  defendants!  g^jLd  street 
eaa*  reached  the  weat  side  of  said  southport  avenue  it  stopped  at 
the  regular  stopping  place  for  the  purpose  of  allowing  passengers 
to  ali^t  from  and  to  board  their  said  street  oar'  there ;« that 
plaintiff  Hat tempted  to  and  was  in  the  act  of  boarding  defendants' 
said  street  car  at  the  rear  platform  thereof  as  said  street  oar 
stopped  at  the  west  side  of  said  intersection  for  said  purpose; « 
and  ohargea  defendants  with  negligence  in  starting  and  moving  the 
street  car  Hfrom  its  standing  position  at  said  intersection. « 
Defendants'  answer  denies  all  charges  of  negligence  and  avers  that 
"plaintiff  started  to  board  said  street  oar  after  it  had  started 
to  move  from  its  standing  position  at  the  stopping  place  in  question. 
*♦*  a»d  that  said  street  oar  was  continuing  in  motion  and  had  lef) 
said  stopping  place  when  plaintiff  started  to  board  said  street  car. « 

Plaintiff  and  a  passenger  on  the  Irving  Park  ear  called  by 
him  testified  that  the  street  car  oame  to  a  full  stop,  with  the 
front  end  at  the  west  building  line  of  southport  avenue;  that  it 
started  up  and  caae  to  a  full  stop  with  its  front  end  somewhere 
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2. 

west  of  the  south  botind  atx*eet  eajfvtyack  on  Southport  avenue;  ttiat 
while  the  oar  was  standing  still  on  this  second  stop  plaintiff 
attempted  to  board  it;  that  it  started  suddenly  with  a  Jerk  and  he 
wae  thrown  to  the  ground  and  injured.  Defendants*  witnesses  -  the 
motonsan  aiid  eonductor,  a  passenger  on  the  north  bound  southport 
avenue  oar  with  plaintiff,  a  passenger  on  the  eaejr  bound  Irving 
Park  oar,  and  an  automobilist  driving  east  iiamediately  behind  the 
street  car  -  testified  that  the  street  oar  was  crossing  southport 
avenue  at  a  speed  not  exceeding  8  or  10  miles  an  hour  when  plaintiff 
attengsted  to  board  it. 

Defendants  insist  that  there  is  a  variance  between  tas 
proof  and  the  allegations  of  the  complaint .  Their  ar  ument  is  based 
upon  the  claim  that  the  street  car  was  not  at  the  regular  stopping 
place  when  plaintiff  attempted  to  board  it.  In  United  pork  companies 
V,  yoUand,  535  111.  564,  575,  the  court  said:   "It  is  to  be 
remembered  that  a  variance  between  allegations  and  proof,  in  order 
to  be  fatal*  oust  be  substantial  and  material.  We  have  repeatedly 
applied  this  rule  both  at  law  and  in  equity,  (gtreet  v.  Thompson^ 
229  111.  613;  Hills  v.  MoMimn,  232  id,  488;  yAlle  v,  i^arrance,  217 
id.  446;  Toledo,  Wabash  and  western  Railway  Co.  v,  fhoiipson,  71  id. 
434.)"  we  do  not  consider  the  alleged  variance  laaterlal.  Defendants 
were  not  misled  or  la  any  way  harmed  by  plaintiff  «8  allegations.  In 

their  answer  they  set  tip  the  defense  that  plaintiff  had  attempted 
to  board  a  moving  street  oar,  and  they  tried  the  case  upon  the 
theory  that  plaintiff's  claim  was  based  upon  the  charge  that  he 
attempted  to  board  the  street  car  while  it  wasxstanding  still,  and 
not  upon  the  extremely  narrow  position  now  taken  that  it  was  stand- 
ing still  at  the  regular  stopping  place  for  rsceiving  and  discharg- 
tag  passengers  west  of  southport  avenue.  At  the  request  of  defend- 
ants the  court  instructed  the  Jury  as  follows:   "You  are  instructed 
that  the  plaintiff  in  this  case  seeks  to  recover  upon  the  sole 
ground  that  he  attempted  to  board  the  car  in  question  while  said 
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ear  was  standing  still,  and  that  while  he  was  doing  so  the  car 
started  up  from  a  standstill  and  caused  him  to  Iro  injured;  and 
you  are  instructed  that  he  cannot  recover  in  this  case  unless 
he  has  prowen  that  particular  groxmd  of  recovery  by  a  preponderance 
or  greater  weight  of  all  the  evidence  in  the  case,  and  if  he  has 
failed  BO  to  do,  you  should  find  the  defendants  not  guilty. «  In 
fixing  defendants'  liability  it  was  immaterial  whether  the  car  was 
standing  still  at  the  regular  stopping  place  or  at  the  second  stop 
testified  to  by  plaintiff  and  his  witness.  &g  said  in  west  Chicago 
Street  R.  go.  v.  lanninf?^  170  111.  417,  423i   "Moreover,  we  incline 
to  the  view  that  whenever  a  street  car  is  stopped  at  or  near  a 
crossing  of  streets,  before  the  car  is  again  put  in  motion  the  duty 
is  cast  upon,  tiiose  in  charge  of  the  car  of  exercising  proper  and 
reasonable  care  for  the  safety  of  passengers.  It  is  within  oomraon 
knowledge  and  observation  that  passengers  enter  and  alight  from 
street  oars  at  or  near  the  crossings  of  streets,  and  that  street 
ears  stop  at  street  intersections  for  the  purpose  of  x-eceiving 
and  discharging  passengers.  If  a  car  is  brought  to  &  stop  at  or 
near  such  crossings,  it  is  not  unreasonable  to  charge  the  conductor 
and  grip-man  in  control  of  the  oar  with  notice  that  passengers  may 
avail  themselves  of  the  opportfenity  thus  presented  for  leaving  the 
oar,  and  also  with  the  duty  of  exercising  a  reasonable  degree  of 
care,  before  puttlngbthe  car  again  in  motion,  to  see  that  p&snengerp 
seeliing  ingress  into  or  egress  from  the  car  are  not  in  such  positions 
as  to  be  endangered  by  putting  the  oar  again  in  motion."  To  the 
same  effect  are  North  phicago  St.  h.  Go.  v.  Sldridpre^  151  111.  £42j 
OhiTOgo  west  Division  R^  Co.  v.  Mille^  105  ill.  63,  ?g;  ^xr   v.  East 
gt.  Louis  Hy.  Oo.  194  111.  App.  193;  West  Chicago  St.  R.  Go.  v.  Luka> 
72  111.  APp.  60. 

Defendants  also  insist  that  the  verdict  of  the  Jury  is  agaiSBt 
the  manifest  weight  of  the  evidence.  The  preponderance  of  the  evi- 
dence is  not  determined  solely  by  the  number  of  witnesses.  Harre  v. 
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Fayette  Qounty  Mut.  Tel«  Co.,  284  111,  APP.  292;  Boweye  v,  Heflebower, 
243  111.  App.  129.  In  the  present  case  the  evidence  Is  In  direct 
conflict.  The  Jury  chose  to  believe  the  plaintiff  and  his  witness. 
The  trial  court,  who  heard  and  observed  the  witnesses  when  tf^stify- 
Ing,  has  approved  the  verdict.  We  are  not  Justified  on  the  printed 
record  in  substituting  our  Judgment  for  theirs. 

Defendants  complain  of  the  giving  of  three  instructions 
tendered  by  plaintiff.  It  is  necessary  to  consider  only  the  giving 
of  plaintiff's  instruction  No.  6  relating  to  damages.  This  instruc- 
tion told  the  Jury  that  »In  determining  the  amoimt  of  damages  the 
plaintiff  1b  entitled  to  recover  in  this  ease,  if  any,  the  Jury 
have  a  right  to  and  they  shoiad  take  into  consideration  all  the 
facte  and  circumstances  as  proved  by  the  prepondera^ice  of  the  evi- 
dence before  ti^m,  the  nature  and  extent  of  plaintiff's  physical 
injuries,  if  any,  **  his  pain  and  suffering,  if  any,  **^  all  moneys 
necessarily  expended  or  which  he  has  become  liable  for  on  account 
of  all  reasonable  medical  and  hospital  bills  incurred,  if  any,  **. » 
Defendants*  objection  is  that  under  this  instruction  in  determin^g 
the  arnotmt  of  damages  the  Jury  "had  the  right  to  and  should  take  into 
oonsideraJAon  all  the  facts  and  cir  exam  stances  as  proved  by  the 
preponderance  of  the  evidence  before  them,  without  limiting  such 
faetg  8jid  cireumstaaoes  to  such  as  pertained  to  the  question  of 
daaagee. *  Plaintiff  oonoedes  that  this  objection  may  be  technically 
correct,  but  says  that  defendants  were  in  bo  sense  prejudiced  by 
the  instruction.  The  giving  of  similar  instructions  has  been 
condemned  as  reversible  error  in  cases  where  the  damages  awarded 
were  apparently  excessive,  pate  v.  (}us  Blair  Big  Mucldy  goal  Go., 
158  111.  APP*  578,  584-6;  Levi  tan  v.  Qhieag-o  city  Ry.  Co.,  205  111. 
App.  441,443;  Illinois  gentral  R.  Go.  v.  Johnson,  221  111.  42, 
49-50,  In  the  present  ease  plaintiff  sustained  a  fracture  of  the 
right  femur,  which  resulted  in  shortening  the  leg  1/2  inch;  he 
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was  confined  to  the  hospital  for  9  weeks*  getting  out  of  bed  during 
theniast  weefe  for  the  purpose  of  learning  to  walk  with  a  caliper; 
he  used  this  caliper  aTaout  3  months  after  returning  home,  and  at 
the  time  of  the  trial  wag  using  a  cane  when  on  the  street;  when 
he  walks  three  or  four  blocks  the  leg  becomes  swollen  from  the  knee 
down;  he  had  suffered  fivsa  a  hernia  and  wore  a  truss;  there  is  1 
evidence  that  the  hernia  was  aggravated  by  the  accident;  he  was 
69  years  of  a,ge,  had  retired  and  was  receiving  a  pension  from  his 
former  employers;  his  total  medical  and  hospital  bills  \^re  at 
least  #800.  Defendants  contend  that  the  damages  awarded  -  |7,000  - 
are  excessive.  We  do  not  so  consider  them,  and  for  this  reason  do 
not  hold  that  the  giving  of  the  instruction  relating  to  damages  is 
reversible  error. 

The  Judgment  of  the  oiiHsuit  oourt  is  affirmed. 

AFFIRMED. 
O»0onnor,  P,  j,,  sm3L  Matohett,  j.,  concur. 
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RIOHARD  J.   CHSBBL, 


.f-fff^-" 


H«  FP.ED  WILSON, 


MUNICIPSb-^jpURT 


OP  CHICAGO.  ^- 

MR.  JUSTICE  KIMSnOSR  BELIVEHED  THE  0?II«OM  OF  THS  COURT. 

Defendant  appeals  from  a  Judgment  of  |714  entered  by 
confession  upon  his  promissory  note  for  0600,  payable  to  plaintiff 
on  demand. 

Upon  petition  filed  defendant  was  giwen  leave  to  defend, 
the  Judgment  to  stand  as  security  and  the  petition  as  an  affidavit 
of  defense.  This  petition  alleged  that  at  the  time  of  the  execution 
of  the  note  defendant  was  engaged  in  the  proposed  organization 
of  a  national  bank  and  that  "plaintiff  advanced  certain  moneys  repre- 
sented by  said  note,  not  to  this  affiant  personally,  but  only  for  use 
in  connection  with  the  organization  of  said  bank  and  in  connection 
with  expenses  pursutant  thereto  and  that  said  note  was  delivered  on 
or  about  the  date  Jbt  bears*  representing  said  money  so  given,  with 
the  express  agreement  and  unde  standing  that  the  said  note  was  deliver- 
ed conditionally  and  was  not  to  be  effective  or  paid  unless  and  until 
the  said  bank  was  organized. "  a  hearing  was  had  before  the  court 
without  a  Jury,  resulting  in  a  finding  for  the  plaintiff  of  the 
aaoimt  due  him  at  the  time  of  the  confession  of  |5!14,  being  |500  - 
the  principal  of  the  note,  399  Interest,  and  S15  attorney's  fees, 
and  final  Judgment  was  enter'ed. 

On  the  issue  raised  the  burden  of  proof  rested  upon  defendant, 
anfi  the  evidence  to  establish  a  conditional  delivery  of  a  note 
should  be  clear,  convincing  and  specific,  guganelli  v.  gteele. 
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287  111.  App.  490;  Dairyman's  state  Bank  v.  punham^  271  111,  App.249. 
Plaintiff  and  defendant  each  had  long  experience  In  banking.  Both 
were  working  in  connection  with  the  proposed  organization  flif  a 
national  bank  and  were  to  receive  salaries,  which  were  never  paid. 
Plaintiff  testified  that  about  the  time  of  the  execution  ©f  the  note 
defendant  wanted  to  borrow  |^1,000  upon  a  note,  to  be  guaranteed  by- 
Mr.  Hintz;  that  the  latter  refused  to  guarantee  the  note  and  plain- 
tiff finally  agreed  to  and  did  make  a  loan  of  #500  to  defendant,  taking 
from  him  the  note  sued  upon,  which  included  |100  previously  loaned. 
Defendant* 8  testimony  is  to  the  effect  that  he  was  devoting  all  of 
hia  time  to  the  organization  ©f  the  bank;  that  he  had  not  received 
his  salary  and,  being  in  need  of  funds,  was  about  to  abandon  the 
enterprise;  that  plaintiff  then  advanced  #500,  which  was  to  be  apolied 
on  defendant's  salary,  and  took  the  note  upon  which  judgment  was 
entered,  it  being  expressly  understood  that  defendant  shouid  never 
be  asked  to  pay  the  note;  that  when  and  if  the  bank  was  organized 
and  defendant's  salary  allowed  as  an  organization  expense,  plaintiff 
would  be  reimbursed.  There  is  conflicting  evidence  in  the  record  in 
respeot  to  certain  books  kept  in  connection  with  the  organization 
of  the  bank,  and  also  the  testimony  of  one  of  the  organizers  of  the 
bank  of  iaquiries  made  by  the  plaintiff  as  to  the  likelihood  of  having 
advances  made  by  him  for  the  benefit  of  the  bank  repaid  upon  its 
organization.  The  question  before  the  court  vras  purely  one  of  fact, 
to  be  determined  priaiarily  upon  the  testimony  of  the  plaintiff  and  the 
defendant.  The  trial  court,  who  had  the  benefit  of  hearing  the  testimony 
and  observing  thecwltnesses  upon  the  stand,  decided  in  favor  of  the 
plaintiff.  AS  before  stated,  the  burden  rested  upon  the  defendant.  The 
finding  of  the  trial  court  is  not  against  the  manifest  weight  of  the 
evidence,  and  the  Judgment  is  affirmed* 

AFFIRMSD. 
O'Connor,  p,  j,,  and  Matchett,  j.,  concur. 
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Tm   PEOPLE  OP  THE  STATE  OFJ^imiB, 
Defendant  in  sr^or. 
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MR.  JUSTICE  NIEMEYEH  DELIVERS!)  THE  OPINION  OF  THE  GOOlii. 

Defendants  appeal  from  a  judgment  of  conviction  of  conspiracy 
to  defraud,  etc.  Henaan  and  Karl  Kamlnsky,  father  and  son,  sere 
each  fined  $1,000,  and  Rachel  Goldenberg,  niece  of  Hensan,  and 
her  husband  Louis  were  each  fined  |250. 

The  charge  arose  out  of  an  alleged  will  of  Jacolj  Kaminsky, 
brother  of  Herman,  in  the  handwriting  of  Karl  above  the  genuine 
signature  of  Jacofe  on  the  inside  wrapper  of  a  Chesterfield  cigarette 
paclsage,  witnessed  by  the  Goldenbergs  and  offered  for  probate  by 
Herman.  Jacob  left  an  estate  of  approximately  020,000,  f!ae   will 
was  as  follows;   "J  am  leaving  my  brotj^er  Herman  Kaminsfey  50%   of 
my  money  and  he  also  hae  -^2400  tsftiich  is  in  ay  box.  I  am  going  to 
leave  the  property  at  417  Monroe  St.  %%   Karl  Kaminsky.  I  am  doing 
this  because  they  took  care  of  me. «  The  case  was  tried  before  the 
court  without  a  Jury.  Over  80  witnesses  were  examined,  about  30 
being  character  witnesses.  Defendants'  principal  contention  is 
that  the  prosecution  failed  to  establish  guilt  beyond  a  reasonable 

doubt. 

Jacob  Kaminsky  was  divorced' 4n  1924  and,  for  a  time  at  least, 
there  was  ill  feeling  between  him  and  his  children.  At  the  tirae 
of  the  execution  of  the  allei;:ed  will  Jac<9b  occupied  rooms  above 
the  grocery  store  of  Herman,  cm  Hovember  26,  1940,  the  date 
appearing  on  the  will,  Herman  took  Jacob  to  Drl  Sayre  for  an  exami- 
nation, and  also  took  him  to  the  office  of  a  lawyer  for  the  purpose 
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of  having  a  will  executed.  The  lawyer  was  not  in  and  Jacob  did 
not  return,  shortly  thereafter  Jacob  was  taken  to  the  Billings 
Hospital,  where  he  died  on  the  morning  of  December  16,  1940. 
Herman  and  Jacob  each  had  safety  deposit  boxes  at  the  Milwaukee 
Avenue  Safety  Deposit  Ootnpany.  An  attendant  whose  duty  it  was 
to  open  the  safety  deposit  boxes  testified  that  on  December  2, 
1940  Herman  and  Jacob  asked  for  a  large  room,  which  was  given 
them;  they  were  in  the  room  maybe  half  an  hour;  that  he  heard 
Jacob  say,  "Usten,  I  don't  believe  you,  l  don't  trust  you,  you 
cheat  uie;"  -  that  on  December  10  Herman  asked  the  witness  to  open 
the  box  and  that  he,  Herman,  would  sign  the  ticket  for  his  brother 
Jacob,  and  saidi  "you  open  the  box.  I  will  not  forget  you. «  The 
manager  of  the  safety  deposit  company  testified  that  between  tlie 
2nd  and  11th  of  December  Herman  told  the  witness  that  his  brother, 
who  was  ill  in  the  hospital,  wanted  him,  Herman,  to  go  into  his 
box  to  withdraw  some  papers,  and  was  told  that  he  .70uld  have  to 
take  a  power  of  attorney  to  Jacob  and  have  him  eli^a   it;  that  shortly 
after  9  o'clock  on  December  16  the  witness  again  saw  Herman,  who 
told  him  that  he  Just  learned  thi>t   Jacob  had  died  and  showed  a  key 
to  Jacob's  box  and  asked  to  get  into ait,  and  was  told  it  could  not 
be  done;  Herman  then  said  there  was  some  money  in  there  belonging 
to  him,  and,  n   will  give  you  #500  to  let  me  get  into  that  box 
without  making  a  record  that  I  was  there.  *♦*  if  you  don't  let  me 
in  I  will  have  a  lot  of  trouble.  It  is  my  money. «  Later  Herman 
said,   "Well,  if  you  can't  do  it,  forget  all  about  it.  I  will  try 
some  other  way. « 

Children  of  Jacob  testified  that  on  the  night  of  December 
16  at  the  home  of  Herman,  at  which  all  the  children  of  Jacob  -  9  in 
number  -  were  present,  and  Herman's  son  Karl,  Herman  said  he  had 
gotten  them  together  to  tell  them  about  the  father,  who  had  not 
left  a  will  but  wanted  Herman  to  take  care  of  his  money;  that  Jacob 
told  him  to  give  ^1,000  to  his,  Herman's,  daughter;  that  he  wanted 
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Karl  to  have  the  property  on  Moni*oe  street;  and  that  Herman  said, 

"I  will  give  each  of  you  ^500  and  I  want  to  handle  everything.  I 

am  sure  your  father  never  made  a  will.  He  never  went  to  see 

Kastongren.  I  was  after  him  to  go  up  there."  A  son  of  Jacob 

testified  that  at  this  meetlBg  at  Herman's  home  the  witness  aaked 

for  his  father's  olothe«f  and  In  turning  over  a  shopping  b&g  a 

paper  fell  out;  that  his  fatl:;^r»s  name  was  on  the  paper  and  no 

other  signatures.  He  identified  this  paper  as  the  paper  on  which 

the  will  was  written  and  said  it  was  placed  back  in  a  coat;  that 

the  defendant  Karl  was  present, 

A  lawyer  practicing  in  Hammond,  Indiana  testified  that 
Jacob's  property  on  Monroe  street  in  c^ry  was  under  contract  of 
sale;  that  a  payment  of  #100  on  aocotint  of  the  purchase  was  made 
la  September  1940,  and  a  f\irther  payment  of  f2CK3  later;  that  no 
deed  had  been  executed  by  Jacob;  that  between  December  20  and 
OhristmaJi  1940,  Herman  and  Karl  came  to  the  witness'  office  in 
Hammond  and  produced  the  paper  received  in  evidence  as  Jacob's  will} 
that  at  that  time  the  words  "Witnessed  by  Louis  and  Rae  Goldenberg" 
were  not  on  there;  that  he  is  not  positive  Aether  or  notvthe  words 
"Nov.  26,  1940 «  were  on  the  paper;  it  did  not  bear  the  file  mark 
of  the  p3?obate  Olerk  of  Cook  County;  that  witness  told  Herman  and 
&arl  the  paper  was  not  valid  as  a  will  -  that  it  was  not  witnessed, 
and  even  if  it  had  been  witnessed  he  had  some  doubt  about  the 
language  »I  am  going  to  leave  th«  property  at  417  Monroe  St.  to 
Karl  Kaminsky"  being  sufficient  as  a  testamentary  devise. 

Several  wltnesees  called  as  experts  by  the  prosecution  testi- 
fied that  in  their  opinions  four  or  possibly  five  pencils  were  used 
in  the  preparation  of  the  will;  the  body  of  the  will  is  crowded 
into  one-third  of  the  paper  above  the  signature  of  Jacob,  while 
two-thirds  of  the  paper  left  for  the  signaturesof  the  witnesses  and 
the  date;  that  the  body  of  thw  will  and  the  names  of  the  witnesses 
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were  written  at  a  later  date  than  theo signature  of  Jacob,  and 

the  date  |  Nor.  26,  1940)  at  a  later  date  than  the  body  of  the  will. 

!rhe  testimony  on  behalf  of  defendants  is  that  on  the  night 
of  November  26  Jacob  tapped  on  the  floor  above  the  grocery  store 
of  Herman;  that  Karl  went  upstairs  and  was  told  by  Jacob  to  write 
the  wiai,  as  later  Introduced  In  evidence;  that  the  CJoldenbergs  wwre 
present  at  the  time  and  witnessed  the  will;  that  a  day  or  two  after 
the  death  of  Jacob,  Herman  found  the  will  in  a  prayer  book;  that  it 
was  then  in  the  completed  fona,  as  offered  for  probate  and  received 
in  evidence  on  the  trial  of  this  case;  that  he  took  the  will  to  & 
lawyer  and  later  tendered  it  for  probate.  Herman  admits  a  conversa- 
tion with  the  manager  of  the  safe  deposit  company  on  December  16th. 
He  says  they  talked  about  §2400  in  Jacob's  box  which  he  claimed, 
and  that  he  offered  t©  put  up  ^500  which  he  should  lose  if  the 
#2400  wasn't  in  hie  name. 

The  mtiaber  of  disinterested  witnesses,  other  than  the 
character  witnesses  for  defendants,  testifying  on  behalf  of  the  pro- 
secution is  greater  than  that  called  on  behalf  of  defendants,  and 
the  facts  covered  by  their  testimony  are  of  greater  probative  value 
than  those  testified  to  by  defendants'  witnesses.  The  credibility 
of  these  witnesses  le  primarily  for  the  trial  court.  He  accepted 
the  testimony  of  the  state's  witnesses.  We  cannot  say  that  he  erred 
in  80  doing.  This  testimony  established  the  guilt  of  the  defendants 
beyond  a  reasonable  doubt. 

Other  objections  are  urged  here  by  defendants,  but  we  do  not 
regard  them  as  tenable.  The  indlotment  is  sufficient,  the  rulings 
of  the  court  on  the  adaisslon  and  rejection  of  testimony  are  sub- 
stantially correct,  and  the  charge  of  prejudicial  conduct  by  the 
assistant  state's  attorney  is  not  supported  by  the  reoorajj 
The  judgment  is  affirmed. 

AFFIRMED. 
O'Connor,  F.  j,,  and  Matohett,  j.,  concur. 
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M,  JUSTIOS  NIEMEYER  OELIYSRED  fHE  OPINION  OF  fHS  COURT. 

Defendant  and  counterolaimant;  appeals  frem  an  order 
modifying  a  decree  of  divorce  entered  on  her  counterclaim  by- 
changing  the  care,  custody  and  control  of  the  minor  children, 
Robert  and  Gary,  from  her  to  the  father. 

In  July  1939  the  decree  was  entered  awarding  the  custody 
of  the  children  to  the  count erclalmant  and  directing  the  plaintiff 
as  count erdefendant  to  pay  168  a  month  for  the  support  of  the 
children.  In  December  1940  an  ordef  was  entered  directing  oount^jr- 
clalmant  to  enrol  the  children  in  a  parochial  school  and,  upon  the 
voluntary  agreement  of  plaintiff  to  increase  the  support  money  $10 
a  month  on  the  represintation  of  defendant  that  she  would  discon- 
tinue horcomployment  and  devote  her  full  time  to  the  children,  plain- 
tiff was  ©rdei*ed  to  pay  o^7S  jEwr  month.  In  February  1943  plaintiff 
filed  his  petition  alleging  hie  voluntary  agreement  to  increase  the 
support  money  payments  to  |78  per  month,  but  omitting  any  allegation 
of  payment  of  said  sum,  and  that  on  or  about  June  g5,  1942  defendant 
took  the  children  out  of  the  jurisdiction  of  the  court  without 
first  receiving  an  order  allowing  her  to  do  so;  that  an  attachment 
was  issued  for  defendant  on  October  16,  1942;  aad  praying  for  an 
order  directing  the  defendant  to  return  the  children  to  the  Juris- 
diction of  the  court,  and,  upon  her  failure  to  do  so,  that  the 
sols  care  and  custody  of  the  children  be  granted  to  petitioner. 
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rvlnfttafy  2Bt  194S,   defendant  f Hod  ta«r  answer  alleging  that 
she  discontinued  her  enploysient  and  devoted  her  full  time  to  the 
cMldren  tmtil  the  anonth  of  j&nuazr  194 S»  at  which  time  plaintiff 
discontinued  the  monthly  payaents  for  the  sii^port  of  the  children, 
as  a  result  of  vhioh  defendant  was  oorapelled  to  ftee^«  and  did  find, 
•i^loyment;  that  one  of  the  minor  ehildren  maffered  an  ao -ident,  as 
a  result  of  which  defendant  discontinued  her  eaploysent,  and  was 
later  evicted  from  the  premises  in  wMeh  she  was  living  with  the 
children;  that  during  this  time  plaintiff  contributed  nothing  to 
the  support  of  the  children,  except  certain  payments  to  the  attend- 
ing doctor  and  to  the  hospital  for  medical  and  hospital  services 
in  the  treatment  of  the  child  which  had  sustained  an  accident;  thlit 
eHbout  June  25,  1942,  defendant,  wl$h  the  full  toowlddge,  consent 
and  approval  of  the  plaintiff,  went  with  the  childi^en  to  Hew  i'orfc 
to  reaiain  until  the  school  term  eotamenced  In  Septeaber  1942,  when 
idia  was  to  return  with  the  children  to  Illinois,  plaintiff  having 
px^Sffiised  IN»  forward  funds  during  the  vacation  period*  m   reply- 
was  filed  to  this  answer.  On  the  following  day,  without  hearing 
any  evidence,  the  eourt  entered  an  order  reciting  that  the  defend- 
ant had  failed  to  appftar  In  person  in  open  court,  and  awarding 
eustody  of  the  children  to  the  father.  At  that  time,  in  speaking 
of  the  ordf^r,  the  court  said;  "**  it  is  not  based  on  any  charge 
that  she  is  an  unfit  person.  It  is  based  on  her  contes^t  of  this 
court,  and  her  failure  to  produce  the  children  here. « 

JPiaintiff  has  filed  a  aiotion  to  difflaoists  the  appeal,  with 
prejudice,  because  of  the  alleged  failure  of  defendant  to  return 
to  Illinois  with  the  ehildren.  This  potion  has  been  reserved  to 
the  final  hearing,  fhe  motion  to  dlsalas  Is  based  upon  the 
alleged  ground  that,  by  taking  the  children  to  jjew  xork  and  fail- 
ing to  return,  defendant  was  in  contempt oof  court,  there  is  no 
denial  in  the  record  t^at  the  i^moval  of  the  children  was  with 
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the  approval  and  consent  of  plaintiff,  and  he  m^ea  no  claim  of 
having  paid  anything  toward  the  support  of  the  children  after 
January  194£.  There  is  in  the  record  a  colloquy  between  court 
and  counsel  from  irtiich  it  appears  that  transportation  for 
defendant  and  the  children  was  sent  t©  Rome,  N.  Y.  to  enable 
defendant  to  appear  before  the  court  in  the  proceeding  in  ^ioh 
the  attachment  of  defendant  was  ordered  in  October  1942.  Defend- 
ant did  not  receive  this  transportation.  There  is  no  evidence  of 
any  offer  to  make  up  any  of  the  arrearages  in  support  money  or 
to  provide  in  the  sli^iteat  degree  for  the  support  of  the  children 
on  the  trip  to  Illinois  and  during  the  stay  in  Illinois  pending 
action  by  the  court,  jjo  hearing  was  ever  had  upon  the  alleged 
contempt  of  the  defendant,  under  the  circuoistance  s  the  court 
erred  in  entering  the  order  changing  the  custody  of  the  children. 
Plaintiff «s  motion  to  dismiss  the  appeal  is  denied.  Siron  where  an 
appellant  is  in  conteiapt  of  court,  it  is  witoin  the  discretion  of 
the  reviewing  court  whether  or  not  an  appeal  shall  be  heard. 
Mogowan  v.  people^  104  111.  100;  Garrett  v.  Garrett,  341  111.  252. 
on  the  record  now  before  us  the  equities  are  with  the  defendant. 
fhe  order  appealed  from  is  reversed. 

RSVER3E0. 
0» Connor,  P.  J.,  and  Matchett,  j.,  concur. 
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THE 


APPELLATE  COURT   OF   ILLINOIS 
SECOND  DISTRICT 


f    OCTOBER  TERM,    A.D.    1943. 


ROBERT    D./SHIELDS,    ITt- 

/  Plaintiff s-Appe 


V, 


/ 


LEEBTICKEL,  Et  Al., 

/      Defendant  s-Api3e  11  ees, 

/ 
MONARCH  PIRANCS  CORPORATION,  a 

Corporation, 

Defendant -App  ellant . 


*"V^ppeal  from 
CxJfe^it  Court, 
Putftsm 
CountyN^ 
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This  is  an  appeal  by  the  Monarch  Finance  Corporation 

/ 
from  a  decree  entered  in  the  Circuit  Court  of  Putnam  Couijty 

in  a  partition  suit  which  determined  the  amount  due  on  a 
trust  deed  and  note  held  by  the  Monarch  Finance  Corporation 
for  |1,689.70,  plus  attorney's  fees  of  #350,00.  The  plaintiffs- 
appellees  v/ho  are  part  of  the  heirs  of  Henry  C.  Stiields,  deceased, 
filed  their  Bill  for  Partition  of  certain  lands  in  Putnam  County, 
owned  by  the  decedent  at  his  death.   All  other  heirs  were  made 
parties  defendant.   The  appellant,  the  Monarch  Finance  Corporation, 


ja^iis^A 


1      ,  oH    .neU 


UG  a^lOv)^ 


.-..j.'c   ei 

..y-iPJ: 

ijeal 

l0a  iioicJii'XJsq  fi  fii 

•3  f)©'©f>,'tai:/"iJ 

-.:;,:    ,0V.e99..d: 

:I  filficfic  iolcJichiEBH  Tol  lU'd  'il&ci  I^elJ:! 


■    t. 

was  joined  as  a  party  defendant  to  the  complaint,  as  the  holder 
of  a  |5, 000,00  note  of  Henry  C.  Shields,  secured  by  a  trust  deed 
Tipon  the  real  estate  sought  to  he  partitioned.   Prior  lien 
holders  were  also  made  parties  defendant,  but  this  part  of  the 
litigation  does  not  concern  this  case. 

The  complaint  alleged  that  there  was  a  partial  failure 
of  consideration  for  the  note  and  trust  deed,  and  that  the 
transaction  was  usurious  and  that  there  was  due  on  said  note 
and  trust  deed  the  sum  of  $1,689.70  only.   The  appellant's 
answer  alleged  that  it  was  a  bona  fide  purchaser  for  value, 
before  maturity  of  the  note  and  trust  deed  in  question  from 
one,  George  W.  Sprenger.  ' 

The  case  was  referred  to  the  Master  in  Chancery  to  take 
the  proof  and  report  his  findings.   He  found  that  the  Monarch 
Finance  Corporation  was  a  holder  in  due  course  of  the  note  and 
trust  deed,  which  were  of  the  value  of  f2)5,000.00  together  with 
interest  at  seven  per  cent;  and  that  ^(^500. 00  had  been  paid  on 
the  note.   He  also  found  by  the  terms  of  the  trust  deed  that 
the  defendant,  the  Monarch  Finance  Corporation,  was  entitled 
to  reasonable  attorney's  fees,  which  he  found  to  be  $350.00. 
The  plaintiffs  filed  exceptions  to  the  master's  report,  and 
alleged  that  the  master  erred  in  finding  that  the  Monarch 
Finance  Corporation  was  the  holder  of  the  note  and  trust  deed 
in  du.e  course;  and  also  alleged  that  the  master  erred  in  con- 
sidering the  testlanony  of  Grace  Knight,  the  bookkeeper  and 
stenographer  for  the  finance  corporation,  as  her  answers  to 
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certain  questions  were  conclusions  rather  than  facts,  particular- 
ly as  to  her  testimony  in  which  she  states  that  the  Monarch 
Finance  Corporation  purchased  the  note  and  trust  deed  in  question 
from  George  VS/.  Sprenger.   The  Monarch  Finance  Corporation  filed 
objections  to  the  master's  report  in  fixing  its  attorney's  fees 
at  the  sum  of  $550,00.   The  objections  to  the  master's  report 
wore  ordered  to  stand  as  exceptions  in  the  Circuit  Court, 

The  Court  sustained  the  exceptions  of  the  defendant, 
the  Monarch  Finance  Corporation,  and  sustained  all  the  exceptions 
of  the  plaintiff  to  the  master's  report,  except  the  one  pertain- 
ing to  the  finding  of  the  master  as  to  the  attorney's  fees  due 
the  defendant,  which  exception  was  overruled.   The  Court  found 
the  trust  deed  in  controversy  was  executed  Dec.  19,  1938;  that 
the  defendant,  the  Monarch  Finance  Corporation,  was  not  a  bona 
fide  innocent  purchaser  of  said  note  secured  by  said  trust  deed 
for  value  before  maturity  from  George  'ff.  Sprenger;  that  the  evi- 
dence shows  that  said  defendant  Is  the  owner  and  holder  of  said 
note  and  trust  deed;  that  the  defendant  paid,  as  consideration 
therefor,  the  sum  of  .^2,189,70  in  payment  of  the  obligations 
of  said  Henry  C.  Shields;  that  it  paid  no  other  sum  to  Henry 
C.  Shields,  nor  did  it  pay  any  other  sum  at  the  direction  of 
Henry  C.  Shields;  that  the  said  Monarch  Finance  Corporation, 
by  its  answer,  sought  to  have  said  trust  deed  securing  said 
note  decreed  to  be  a  lien  upon  said  above  described  premises 
in  the  sum  of  |5, 000.00,  with  interest  at  the  rate  of  seven 
per  cent  per  annum  from  date  of  said  note,  less  the  svm   of 
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4. 
$500.00  paid  thereon,  by  said  Henry  C.  Shields,  and  that  by  so 
doing  the  defendant,  the  Monarch  Finance  Corporation,  violated 
Section  6,  Chap,  74  of  the  Illinois  Revised  Statutes,  and  is 
not  entitled  to  recover  any  interest  on  the  amount  it  paid  out 
as  consideration  for  note  and  trust  deed.   The  Court  further 
found  that  said  trust  deed  securing  said  note  provided  that  if 
the  holder  of  the  note  and  trust  deed  were  made  parties  of  any 
suit  for  foreclosure,  they  were  entitled  to  the  reasonable  costs 
and  attorney's  fees,  and  the  Court  found  that  said  Monarch  Finance 
Corporation  was  entitled  to  $350.00  as  reasonable  attorney's  fees 
in  this  proceeding. 

The  Court  further  found  that  prior  to  the  hearing  in  the 
case,  the  plaintiffs  tendered  to  the  defendant,  the  Monarch 
Finance  Corporation,  $1,689.70  being  the  full  amount  that 
plaintiffs  claimed  was  due  on  the  note  and  trust  deed.   The 
Court  further  found  that  this  was  not  a  sufficient  tender,  as 
it  did  not  include  reasonable  attorney's  fees,  as  provided  in 
the  trust  deed.   The  Court  further  found  that  after  the  exceptions 
were  passed  upon  in  open  Court,  the  plaintiffs  tendered  to  the 
defendant  the  sum  of  |.2,039.70j  that  the  Monarch  Finance  Corpor- 
ation refused  such  tender,  and  the  Court  further  found  that  said 
sum  has  been  paid  to  the  Clerk  of  the  Court,  to  be  paid  to  the 
Monarch  Finance  Corporation  in  full  satisfaction  of  the  amount 
due  on  the  said  note  secured  by  said  trust  deed.   The  Court 
ordered  that  the  trust  deed  be  fully  paid,  satisfied  and  dis- 
charged, and  the  sacie  be  no  longer  a  lien  on  the  premises  in 
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questlonj  that  the  defendant,  the  Monarch  Finance  Corporation, 
deliver  the  said  note  to  the  Clerk  of  the  Court  within  5  days 
of  the  date  of  the  decree,  and  the  Court  ordered  that  partition 
of  the  premises  be  made,  and  appointed  commissioners  for  that 
purpose.   It  is  from  this  decree  that  this  appeal  is  prosecuted 
to  this  Court.      •  ■  '  '   ' 

"   -It  is  insisted  by  the  appellant  that  the  burden  of  proof 
is  upon  the  plaintiffs  to  prove  that  the  note  was  usurlo^is  and 
that  the  defendant  v/as  not  a  holder  in  due  course.   The  appellees 
contend  that  the  burden  of  proof  was  upon  the  appellant  to  prove 
that  matter.   Regardless  of  who  had  the  burden  of  proof,  the 
record  clearly  shows  that  the  chancellor  was  right  in  his  con- 
clusions, which  he  reached,  as  set  forth  in  the  decree. 

An  examination  of  the  evidence  given  by  Grace  Knight 
before  the  master  shows  that  practically  every  question  and 
answer  were  objected  to  by  the  attorneys  for  the  plaintiffs. 
She  was  permitted  to  testify  that  the  defendant  purchased  the 
note  in  question  from  George  W.  Sprenger.   This  was  the  question 
the  court  had  to  decide.   We  think  the  Court  did  not  err  in 
sustaining  exceptions  of  the  plaintiffs  in  tills  respect.      .; 

It  is  stipulated  by  the  parties  to  the  suit  that  if 
Mr.  George  W.  Sprenger  v/as  personally  present  and  called  as  a 
witness,  he  would  testify,  "that  he  never  had  or  heard  about 
the  ;j5, 000.00  note  in  question,"  which  is  marked  defendant's, 
the  Monarch  Finance  Corporation,  Exhibit  A,  in  his  possession; 
that  he  did  not  deliver  said  Exhibit  A,  and  the  trust  deed  to 
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the  Monarch.  Finance  Coir^jany,    the  defendant  hereinj    that  he 
did  not   sell  Exhibit  A   to   the   Monarch  Finance  Corporation; 
that  after   the  trust   deed  was   recorded,    it  was  nailed,    but  not 
to   George  W.    Sprenger.      It   is    farther   stipulated  and  agreed  that 
after  said  George  Vi/.    Sprenger  was   examined  on  cross-examination, 
he  would  testify  as  follows:      Tliat   at  a  meeting  of   the  Grievance 
Committee   of   the  Peoria  Bar  Association  held  June   12,    1939,    in 
which  George  W.    Sprenger  was   respondent,    the  following  question 
was  asked   of  him  by  John  Elliott,    the  Chairman  of   the  committee, 
'and  you   delivered  the  note   and  trust   deed  to  the  Monarch  Finance 
Corporation?'      To  which  George  Yi,    Sprenger  aiiS-'S'ered,    'I  deliver- 
ed the  trust   deed,    but   I  don't  recall  about    the  note.'" 

We  agree  with  the  appellant   that   this  v/as   not  an  admission 
of   the  truth  of  what   Sprenger  v/ould  have   testified   to   if  called 
as  a  witness.     Vftiether  it  was   true  or  not,    was  to  be  considered 
the   same   as   any   other  testimony,    but  It    stands   as    evidence   in 
the   case.      George  V»,    Sprenger  says   that  he   never  possessed  the 
note,    nor  sold  it    to    the   corporation.      There   is  not    sufficient 
testimony  to   support  the  defendant's  contention  that  they  did 
purchase  it  from  Mr.    Sprenger  for  a  valuable  consideration, 
Vi'e  think   the  evidence   clearly  sustalans' tie  findings   of  tihe  doancllor 

Vife  find  no  merit   in  the  contention   of   the  appellant   that   the 
case   should  be  reversed  and  remanded   to  the  trial  court  to  allow 
defendant's  additional   attorney's   fees.      The   defendant  was   tender- 
ed the  full   amount,    as    found   to  be  due  by  the  chancellor,    and  the 
same  was  paid  into   the    Clerk  of   the  Court  for   its  benefit,    and  it  is 
there   now  in  full    satisfaction  of  what  was   found  to  b e  due. 

The   judgment   of  the   trial  court  is  hereby  affirmed. 

Judgment   Affirmed, 
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IN^vTHE 
=PELLAfE  COURT  OF  ILLINOIS 


D  DISTRICT 


32f  i.A 


/   February  Term,  A.':&x^l944 


John  Chucklln, 


Appellee,  . 


V. 


Joseph  B.    Fleming  and 
Aaron  Colnon,    Trustees   of 
the   Estate   of  the  Chicago, 
Rock  Island  and  Pacific 
Railx-jay  Company,    a 
cozporation. 

Appellants 


APPEAL  FROM  THE^ 
CIRCUIT  COURT  OF     . 
ROCK  ISLAI4D  COUNTY, 


Dove;  P.J. : 

This  cause  Is  before  us  for  the  third  time  on  an  appeal 
by  the  trustees  of  the  est?te  of  the  Chicago,  Rook  Island  and 
Pacific  Railway  Company,  from  a  judgment  against  them  in  the  -  ,, 
circuit  court  of  Rook  Island  County  for  damages  on  account  of 
personal  injuries  to  appellee  when  an  east  bound  passenger  train 
of  appellants  struck  appellee's  automobile  as  he  was  driving 
South  on  Fifteenth  Street  in  the  city  of  Moline  across  appell- 
ants' tracks.   On  each  of  the  former  appeals  we  reversed  a  judg- 
ment for  appellee  because  we  felt  tha.t  the  verdict  of  the  jur»y 
was  contrary  to  the  manifest  weight  of  the  evidence.  The  first 
judgment  was  for  $7500,  the  second  was  for  ^15,000,  and  the  third 
judgment,  for  ^515,000,  after  a  remittitur  of  |5000  from  a  verdict 
for  420,000,  is  the  subject  of  this  appeal. 

The  principal  claim  of  appellee  is  that  the  train  vras 
being  operated  at  an  excessive  and  negligent  rate  of  speed  over 
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the  Fifteenth  Street  crossing,    considering   its   nature   and  loca- 
tion,  which   is  bordered  on  the  south  by   the  business   district   of 
the  city  and  on  the   north  by  the  induetrial  district.     The  prin- 
cipal defense   of   appellants   is   tiiat  appellee  was   guilty  of   con- 
tributory negligence,    and  tne  testimony  on  these   Issues  in  the 
third  trial,    as  it  was   on  the  two  former  trials,    is   directly 
in  conflict,    so  as   to   require  submitting  the  cause  to   a  jury. 
The   testimony  was  by  the   sarne  witnesses    in  all  three    trials, 
except   that    on  the   third  trial  there  was   one  more  witness  for 
appellee  and  one  less  witness  for  appellants.      The   facts  in  de- 
tail sufficiently  appear   in  the  tvjo   former  opinions  of   this   . 
court    (Ghucklin  v.   Lowden,    et   al.,    309  111.   App.    24;    oV?  ^^M^.Sjjj 
^0i,)    and  need  not   be  repeated  here. 

'■\  ,         The   grounds  urged  far  reversal  on  this    appeal   are  that 

the   verdict   is  contrary  to   the  manifest  weight  of   the  evidence, 
that  the  verdict   is   excessive,    and  that  the   trial  court   erred 
In  refusing  to   give  instructions   offered  by  appellants.     Of  the 
thirty-two  instructions  offeree'  by  then,    the  court   gave  twenty- 
two,    and  refused  the  other  ten,    and  gave  nine  of   the   thirteen 
instructions   offered  by  appellee.     No  complaint  is  made  of   any 
of  the  instructions   given  at  appellee's   instance.      Appellants' 
refused  instruction  No.   6  was   so  long  and  involved  that  it  could 
only  have  confused  the   jury.      The   4th  refused  Instruction  in 
effect  directs  a  verdict  and  told  the    jury  that   unless  it   ap- 
peared from  the   evidence  that  the  Commerce  Commission  of   this 
State  had  by  its   regulations  ordered  the  maintaining  of   automatic 
signal  devices   at   the  Fifteenth  Street  crossing,    snd  that  such 
regulations   or  orders  were  being  violated  at  the  time  of  the 
collision,    appellee  was  not   entitled  to  recover  because  of  the 
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absence   of  such   automatic   signal  devices.     This   instruction 
ignox'es   the    Issue  of   excessive  and  negligent    speed  of 
appellants'    train,   considering   the  location  and  nature  of  the 
crossing,    and  under  the  doctrine  of  the  coniraon  law  duty  of  a 
i-ailroad  company  tv   exex^cise  car-e  'and.  caution  at   such  plpces, 
ae   laid  down   in  Kagner-  v.    Toledo,    Peoria  and   Western  iiailroad 
Co.,    352  111.   85,    the   iustruotion  vjas  properly  refused.      The 
practice  of  giving  &n.  unnecessarily  large  number  of  instructions 
has  been  repeatedly  condemned  by  the  Supreme  Court  and  the 
Appellate  Cowts   of  this    State.      (Oity   of   Salem  v.    '.vebster, 
192  111.    369,    574j   Canon  v.    Origsby,    116  |i6l.  151,    158). 


given  instructions   covered  the   issues  and  fairly   informed  the 
^\xrv   of  the   applicable  lev. 

Considering  the  nature  and  extent  of  appellee's 
injuries,    his   suffering,    the  pexroanent   nature  of   some  of   the 
resulting  disabilities,   his  reduced  earning  power,    and  hie 
expenoee   in  having  his  injuries   treated,   ve  are  unable  to  say 
ths.t   the   judgment  is   excessive. 

Tile   courts  .have  long  follo^jed  the  rule  that  where 
three   Juries  have  passed  on  a  case  and  hs've  found   the  same  way, 
en  appellate  court  will  not  disturb  the  verdict,    in  the  absence 
of  prejudicial  error,    (Toledo,    St.    Louis   and  Western  Railroad 
Go.   V.   East   St.   LoulB   and   Suburban  Hallway  Go.,    206  111.    App. 
216;    acott  V.   Pai-lln  and   Orendorff  Co.,      146  111.   App.   92) 
or  reverse   the   juagraent    on  the  ground  that  the  verdict  was  not 
supported  by  the   evidence.      (Martin  v.    Duncan,    79  111.   App.    527.) 

The   most  recent   expression  of   a  court   to  txie  above 
effect   is   found  in  Cpjripbell  v.    Chicago,    Burlington  and   Q,uincy 
Railroad  Co.,    319  111.    App.    453,   where   the   circumstaJioeB   are 
exactly  the   same   as   in  this  c^.se,    and  the   Juda-ment  for  the 


-5- 


jS si.  ^?  &&'iott^l 
^cf '  :=!n..  -aXIaqqis 

^_ .      „  .  lalszo^o 

'  ' '    as 

.  0  U 


3.a:  i   ZC    'i*a.TJuin 


Bdi.  bs^LViotni  Tbilisi  bCiB  a^wsai   sxicf  h^'tevoo  molts^t^^ 

Rid  S£S3    i-^swoq  gnlfiiss  BaoiJi^ei  eirl   ^QeiiUMs&lb  •gaiilu^Qt. 

e'x  =^.rl-v   J- ;.-.•:•■    r£;j-i-   ^riJ  i)9woIIo^  BUoI  avsd  b^-i«oo  sriT 

.QdA    .III  aos    ,.oO  'iswIMH  n^G'audi/S   Mjs   siijca   .JS  Js«a   .y   .oO 
eve  :Ji9  t^e0@%  $i>oss  m'£ 


appellee  In  that  case  was  affirmed.     In  our  opinion  that  case 
covers   the  situation  here.      The  science   of  Jurisprudence  does 
not  contemplate   that   one   iltigsjit  may  succeed  by  ivearlng  his 
opponent  out,   but,    as  the  courts  a&ve  often  said,    litigation 
In  a  particular  case  must   end  some   time.      In  this   case,    as 
was  mentioned  in  the  Qaaipbell  case,    thirty-six  Jurors  and 
tiiree  judges  at  nisi  prius,^  vho  sev  and  hesrd  the  witnesses, 
rm\re  decided  tnat   appellee  ia    entitled  to   recover  a  Judgir.ent 
against  appellants.     If  v,'e  should  reverse  it  and  remand  the 
cause  for  another  trial,    it  is  improbable  that   a  different 
verdict  would  be  returned  by  a  fourth  Jury.     The   Judgment 
is   affirmed. 


Judgment   affirmed. 
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MARY  WEM^ERG,    ©t   al,  ) 

jdaintiffs  and  Appellees,    ) 

^  } 

Vs.  ) 

) 

EOTIN  M.    JEfTKINS,    et   al.,  ) 

Plaintiffs  and  Aopellees.    ) 

) 

DOI-IALD  C.    ALLENSWORTH,  ) 

Defendant  and  Appellant.      ) 


CHAI-lCERY  CASE 
Ko.      12140 


Per  Cxii'lam 

Mary  Weinberg  et  al.,  started  a  suit  in  the  Circuit 
Court  of  Knox  County,  Illinois,  against  Edv^in  M.  Jenkins,  et  al., 
to  partition  certain  real  estate  situated  in  Galesburg,  Illinois. 
Tiie  appellant,  Itonald  C.  Allensworth,  Vvfas  also  made  a  party  de- 
fendant, because  he  filed  a  clal^i  for  a  Meclianics'  Lien  against 
said  premises,  also  claimed  a  right  to  have  a  deed  executed  to 
him  pursuant  to  a  certain  contract  that  he  had  heretofore  entex-- 
ed  into  between  himself  and  Mary  Hoopes  Dacken  and  her  Imsband 
and  Eertha  Hoopes  Jenkins  and  her  husband,  v/hereby  they  agreed 
under  certain  conditions,  to  convey  to  said  Donald  C.  Aliens- 
worth  an  undivided  one-half  interest  in  said  premises.   It  is 


asAo 

0^X21 


iiO 


^aosXX' 


.B9S-Xi- 


i.ti     -  -      t 

ij3  sllJtinlBl 


.g7 


1.  t 

(       .J^rrelXoqqA 


.J-i;;.-oaxLJ  aiio" 


-fftftinrct 


i-fl-TP^   bnr. 


J'JOW 


alleged  in  the  1)111  that  this  contract  was  entered  into  between 
the  parties,  but  that  the  said  Allensworth  had  wholly  failed 
to  comply  with  his  part  of  the  contract,  and  therefore  the 
agreement  is  null  and  void. 

The  defendant,  Allensi&orth,  filed  his  answer,  which 
is  very  voliirainons  and  contains  nmch  immaterial  and  Irrelevant 
matter,  which  has  nothing  to  do  with  the  merits  of  the  contro- 
versy.  Ho,  acting  as  his  o^n  counsel  in  the  trial  court,  v»'as 
evidently  given  a  wide  latitude  in  regard  to  his  pleadings  in 
the  case.   He  adraitted  that  the  ov/nership  of  the  property  was 
properly  set  forth,  but  claiiaed  that  the  contract  for  his  deed 
of  purchase  from  certain  heirs  was  a  valid  and  existing  con- 
tract, and  that  he  was  entitled  to  have  a  Mechanics'  Lien  on 
the  whole  of  the  property  for  work  and  labor  which  he  had  per- 
foinaed  upon  the  premises. 

It  is  alleged  thai  A.  L.  Weinberg  now  deceased,  and 
Donald  C.  Allensworth  entered  into  a  contract  whereby  Aliens- 
worth  was  to  iaaks  certain  improvenents  on  the  property,  which 
is  known  as  the  Plaza  Theatre  Building,   It  Is  also  alleged 
that  Vifeinberg  advanced  more  than  ^15,000,00  to  Allensworth 
to  make  these  i-aprovements.   It  is  charged  that  Allensworth 
defrauded  and  took  advantage  of  Weinberg  on  account  of  his 
relationship  to  Weinberg  and  that  Vielnberg  was  an  old  raan  and 
easily  influenced.   Allensworth,  in  his  answer,  admits  that 
?;einberg  advanced  |,10,000.00  or  more  to  hiin  for  this  liiiprove- 
ment,  but  denied  that  he  took  advantage  of  Weinberg  in  any 
respect  whatsoever. 
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Mrs.  Dacken  and  Mrs.  Jenkins  each  filed  their  answer 
and  admitted  that  they  entered  into  a  contract,  as  set  forth 
in  the  hill  and  answer  of  Allensworth,  but  charge  that  Aliens- 
worth  had  wholly  defaulted  in  his  part  of  the  contract,  and 
therefore  the  contract  Is  null  and  void,   Tlie  case  was  referred 
to  the  Master  in  Chancery  to  hear  the  evidence  and  make  rsport 
of  findings  of  fact  caid  of  law.   Tuo  record  consists  of  851 
pages  and  contains  u  ^reat  deal  of  evidence  that  seems  to  be 
immaterial  to  the  Issues  in  this  case.   The  Master  filed  his 
report  and  recommended  a  decree  In  favor  of  the  plaintiffs, 
and  found  that  the  contract  of  purchase  between  Allensworth, 
Mrs.  Dacken  and  Mrs.  Jenkins  be  held  for  mxught  and  that 
Allensworth  was  not  entitled  to  a  Mechanics'  Lien  on  any  part 
of  the  presaises. 

The  appellant,  Allensworth,  has  made  charges  against 
the  trial  Judges,  lawyers,  bankers,  repoi'ters  and  others  as 
entering  into  e  conspiracy  to  defraud  hla  of  lils  legal  right 
to  these  preirdses.   We  find  nothing  in  this  record  that  would 
justify  such  a  conclusion,  but  it  seems  that  the  master  and 
the  Judges  iT»j.st  have  exeivjised  a  great  deal  of  fortitude  and 
patience  in  the  trial  of  this  suit,  and  given  the  appellant 
every  i-'easonable  opporti-inity  to  present  his  side  of  the 
litigation. 

The  defendant-appellant  is  acting  as  his  ovm  counsel 
in  this  appeal.   Triis  Court  has  been  extremely  lenient  in 
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allowing  the  appeal^  as  we  have  given  him  every  opportunity 
we  could,  to  bring  his  case  for  a  review  to  this  trlbtinal. 
In  several  respects,  the  defendant  lias  failed  to  comply  with 
the  rules  of  this  Court  and  if  he  had  been  represented  by  an 
attorney,  he  would  have  been  held  to  a  more  strict  account 
than  we  are  inclined  to  do  in  this  appeal.   In  the  first 
place  the  abstract  of  the  defendant  is  wholly  insufficient 
in  that  it  does  not  at  all  comply  is-ith  our  rules  pertaining 
to  abstracts,  but  Is  a  partial  index  of  the  first  786  pages 
of  the  record.  The  bill  of  conplalnt,  the  claim  for  a  Mechanics' 
Lien,  and  the  answers  of  the  defendant  are  net  abstracted  at  all. 
In  order  to  get  an  intelligent  idea  of  what  are  the  real  issues 
in  the  case,  it  is  necessary  to  go  to  the  record  to  find  thoBi, 
There  is  no  brief  filed,  or'  points  relied  upon  for  a  reversal, 
so  that  we  find  nothing  presented  to  this  Covu-t,  except  purel^r 
qiaestions  of  fact,  as  to  ^sfoether  the  trial  court,  under  the 
circujnstancea,  rendered  a  proper  decree  in  the  case. 

The  Master  in  Chancery  in  his  conclusions,  finds  tliat 


the  plaintiffs  are  entitled  to  the  relief,  as  prayed  in  their 

coTnpIain'€7""and  there  finds,  "that  in  the  agreeiaent  for  deed 
between  Mary  Hoopes  Schaef er  Dacken  and  Bertha  Hoopes  Jenkins 
and  their  husbands,  of  the  first  part,  and  Donald  C.  Allensworth, 
of  the  second  part,  it  vms  agreed  that  first  parties  should 
convey  a  one-half  interest  in  said  premises  upon  payment  by 
him  of  Seven  Thousand  Five  Hundi^ed  Dollars,  on  or  before  March  1, 
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1939,  either  in  cash  or  by  mortgage  on  all  interests  in  the 
premises.   First  parties  paid  taxes,  permitted  second  party 
to  go  into  possession,  executed  and  deposited  a  deed  in  eacrow 
and  thus  fully  performed  their  duties  under  the  agreement; 
that  second  party  did  not  make  paynient,  hy  cash  or  mortgage 
or  otherwise,  on  or  before  March  1,  1939,  or  at  any  other 
time,  hut  instead  has  made  complete  default.   In  the  agree- 
ment it  was  expressly  provided  that  first  parties  should  not 
be  liable  for  any  expense  incurred  through  second  party's 
operations  in  altering,  remodelling,  repairing  or  rebuilding. 
The  agreement  is  not  an  agreement  upon  wiiich  a  claim  for 
mechanics'  lien  may  be  based.   Furthermore,  the  claim  filed 
by  second  party  on  Kay  28,  1942,  was  filed  long  after  the 
commencement  of  this  suit,  and  long  after  second  party  filed 
;   answer,  and  he  offered  no  proof  or  evidence  whatever  in  support 

I   of  his  claim.   An  individual  who  buys  real  estate  on  contract 

I 

|- 

I   makes  repairs  at  his  own  risk  and  expense  and  then  makes  de- 
fault in  the  terms  of  the  contract,  caiinot  maintain  a  claim 

I  j  for  mechanics'  lien  for  the  cost  of  such  repairs.   The  only 
proof  of  the  value  of  Allensworth' s  operations  is  that  siach 
\\  operations  did  not  increase  the  raarket  value  of  the  premises. 
His  inability  to  pay  cannot  be  construed  as  excusable  or  un- 
avoidable delay  under  the  terms  of  the  agreement.   Tlie  court 
should  find  and  order  that  Allensworth  has  made  a  complete 
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default  in  the  iDerfoi'mance  of  his  covenants  In  the  agreement 
for  deed  and  that  the  agreement  is  now  null  and  void  and  of 
no  force  or  effect,  and  that  first  parties  are  released  from  . 
duty  and  liability  thereunder;  and  the  Court  should  find  and 
order  that  Allensworth's  claim  for  lien  against  the  Dackens 
and  the  Jenkinses,  and.  against  their  interests  in  the  premises, 
is  of  no  force  or  effect  and  is  not  a  lien  on  the  preinises 
and  that  the  sarae  he  removed  as  a  cloud  upon  the  title;  and 
should  fvirther  order  that  the  deed,  delivered  in  escrow  as 
aforesaid,  be  cancelled  and  held  for  naught. " 

The  master  further  found,  "that  Abraham  L.  Weinberg 
ov.'ned  one-half  of  the  premises  and  Allensworth  had  contracted 
to  pixrchase  the  other  one-half  from  the  owners  thereof.   They 
entered  into  a  Joint  business  venture  for  the  improvement  of 
the  premises,  hoping  ultimately  to  make  a  profit.   To  this 
venture  Allensworth  contributed  time,  labor  and  some  money, 
while  Weinberg  contributed  a  much  larger  amount  of  money.   The 
excess  of  money  advanced  by  Weinberg  was  even  much  greater  than 
AllensTerorth's  unexplained,  unltemized  and  unproved  claim  of 
Five  Thousand  Dollars  for  "labor,  management,  control  and 
design. "  The  venture  proved  disastrous,  and  the  only  proof 
herein  of  the  value  of  the  proposed  improvement  is  that,  after 
the  use  of  the  time,  the  doing  of  the  labor  and  the  expenditure 
of  the  money  contributed,  the  market  value  of  the  premises  was 
less  when  the  work  of  impr^ovement  was  discontinued  than  when 
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it  was  begcin.   ATter  its  discontinuance,  Allensvforth  filed  a 
claira  on  Septenber  20,  1940,  for  mechanics'  lien  against  the 
Weinberg  Interest  in  the  sun  of  Ten  Thousand  Six  Hundred 
Seventy-One  and  33-100  Dollars.   The  best  proof  hei-ein  is  that 
Weinberg  had  advanced  over  Fourteen  Thousand  Dollars,  and  there 
is  no  proof  that  ho  had  misled  or  deceived  Allensworth  or  had 
failed  to  observe  any  promise  made  by  him  to  Allensv/orth,   Even 
if  AllensT&'orth  had  owned  in  fee  half  of  the  premises,  while 
Weinberg  owned  the  other  half,  and  if  they  had  entered  upon  an 
extensive  and  expensive  plan  of  rebuilding,  which  resulted  in 
loss  to  both,  then  Allensv/orth  could  no  more  have  maintained  a 
claim  for  mechanics'  lien  against  fJeinberg  than  v^Jeinberg  could 
have  maintained  such  a  claim  against  Allensworth,  nor  does  the 
fact  that  one  of  thesa  only  expected  later  to  become  a  ftill  half- 
owner  add  to  or  lessen  the  i'ight  of  either  to  mechanics'  lien. 
The  contract  relied  upon  by  Allensworth  is  not  svxfflcient  basis 
to  support  a  claim  for  lien.   There  is  no  proof  that  Weinberg 
ever  agreed,  expressly  or  impliedly,  to  pay  anything  to 
Allensworth.  They  entered  jointly  into  the  enterprise  and 
both  lost,  Weinberg  losing  far  more  than  Allensworth.   The 
Court  should  find  and  order  that  the  claiia  i'or  mechanics' 
lien  filed  by  Allensworth  on  September  20,  1940,  against  the 
Weinberg  interest,  is  of  no  force  or  effect,  and  that  Allensworth 
has  no  lien  on  such  interest  and  that  the  clain  for  lien  be 
removed  as  a  cloud  on  title. " 
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Trie  appellant  contends  that   the  master's  report   of 
testlnony  Is   Incorrect   in  raany  respects,   but  the  record  has 
been  certiflGd   to  us  as  beinr;   correct,    and  this  Court  will  so 
consider  it,   until  it  is  challenged  in  a  legal  manner.      From 
an  examination  of  the  record  in  this  case  it   is  our  conclusion 
that  the  master's   surrEiarj'  of   the   evidence   is  sustained  by  the 
record.      The  Court,    in  its  decree,   made  specific  findings  of 
fact  in  conformity  with  the  master's  report,    each   of  which, 
we  think,    is    sustained  by  the   evidence  in  the  case. 

The  decree  of   the  Cii»cuit  Court  of  Knox  County  is 
hereby  affirmed. 

Affirmed, 
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Plaint  if  |/g-Appellant  s 


vs. 

DICK  DUNCAN, 


eal  from 


Circui%^#€tt^Tt 


""x,. 


Clinton  County- 


defendant  s-Appellees.   ) 


BRISTOW, 


The  sole  question  for  determination  in  this  appeal  is 
v/hether  interest  should  be  allowed  from  the  date  of  a  decree 
entered  July  22,  1941;  or  from  the  date  of  the  final  decree 
entered  August  27,  1943. 

Appellants,  plaintiffs  below,  filed  their  complaint  to 
remove  clouds  upon  their  undivided  interest  in  a  certain  oil 
and  gas  lease,  for  an  accounting  against  Dick  Duncan,  Appellee, 
and  for  the  appointment  of  a  receiver.   Duncan  filed  his  cross- 
complaint  claiming  a  partnership  lien  as  a  mining  partner  vdth 
plaintiffs  and  also  claiming  a  statutory  oil  and  gas  lien 
against  the  interest  of  plaintiffs.  Duncan  filed  his  claim 
for  lien  of  record  and  gave  notice  to  Union  Pipe  Line  Company, 
which  was  receiving  oil  from  several  wells  of  the  mining 
partnership,  and  the  Union  Pipe  Line  Company  stopped  payments 
it  had  been  making.   Assignments  against  oil  had  been  made  by 
the  partners  to  First  United  Finance  Company,  which  had  advanc- 
ed large  sums  of  money  which  Duncan,  who  was  an  oil  driller, 
used  in  drilling  several  wells  on  the  oil  lease  property  of 
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+ 


this  partnership. 

Duncan  claimed  he  had  incurred  certain  debts  in  conduct- 
ing the  copartnership  business  and  that  against  the  interests 
of  plaintiffs,  his  partners,  he  should  have  a  lien  for 
$15, £00. 83  for  this  partnership  indebtedness.   He  claimed  this 
amount  as  a  lien  superior  and  prior  to  any  lien  and  claim  of 
First  United  Finance  Company  and  asked  for  foreclosure  on  his 
lien.   First  United  Finance  Company  filed  its  counter-claim 
alleging  that  its  rights  were  superior  to  both  Duncan  and 
plaintiffs. 

A  decree  was  entered  by  the  Chancellor  on  July  22,  1941, 
for  judgment  against  plaintiffs  in  favor  of  Duncan  for  certain 
amounts  and  for  interest  from  the  date  of  the  decree.  The 
plaintiffs,  who  are  also  appellants  here,  appealed  to  this 
court.  Dick  Duncan,  defendant,  also  filed  his  cross-appeal 
and  alleged  that  he  v/as  taking  appeal  from  the  entire  decree 
entered  by  the  Chancellor  in  the  Circuit  Court.  The  decree  was 
affirmed  in  part,  reversed  in  part  and  remanded  with  direc- 
tions, by  this  court.   Its  opinion  is  found  in  Kinne  vs. 
Duncan,  315  111.  App.  577.   ,       ,  ■■ 

On  further  appeal  by  appellants,  the  cause  was  reviewed 
by  the  Supreme  Court.   Its  decision  is  found  in  Kinne  vs. 
Duncan,  383  111.110.   The  Supreme  Court  affirmed,  in  most  part, 
the  decision  of  this  court.   It  reversed  the  decree  v/ith  re- 
spect to  certain  amounts  ordered  paid  direct  to  Duncan;  but 
in  that  particular  remanded  the  cause  vdth  directions  for  the 
Chancellor  to  determine  and  cause  payments  to  be  made  to  the 
creditors  of  the  partnership  because  of  whose  claims  Duncan 
asserted  his  mining  partnership  lien. 

Duncan  owned  a  one-half  undivided  interest  in  this  oil 
and  gas  lease.  Plaintiff  and  appellant,  Elnora  Horton,  owned 
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a  one-fourth  undivided  part  thereof.  Plaintiff  and  appellant 
Harry  C.  Kinne,  owned  a  one-eighth  undivided  part  thereof,  and 
Plaintiff  and  appellant,  Uella  Kinne,  ovmed  a  one-eighth  undi- 
vided part  thereof. 

As  a  result  of  these  appeals,  substantial  changes  were 
made  in  the  original  decree,  and  in  the  main  v/ere  adverse  to 
the  contention  made  by  Dick  Duncan. 

The  decree  of  the  Chancellor  adjudged  a  lien  against  Ap- 
pellants, Harry  C.  Kinne  and  Uella  Kinne,  jointly  as  ovraers  of 
an  undivided  one-fourth  of  this  lease.   This  court  adjudged  that 
the  Chancellor  should  not  have  held  them  each  liable  for  one- 
fourth  of  the  development  cost,  but  only  for  one-eighth  of 
such  costs. 

The  decree  of  the  Chancellor  fixed  the  amounts  of  |838.78 
due  Fox,  Rigg  and  Lumber  Company,  and  |580.00  due  Pure  Torpedo 
Company,  as  entitled  to  priority  payment  before  payments  due 
said  First  United  Finance  Company.  This  court  determined  that 
their  rights  were  inferior  and  subordinate  to  the  rights  or 
demand  of  the  First  United  Finance  Company  and  that  the  amounts 
due  these  two  creditors  should  be  included  with  that  of  other 
creditors  of  said  copartnership,  for  which  Dick  Duncan  claimed 
and  was  entitled  to,  a  partners  lien. 

Duncan  also  claimed  that  the  amount  due  under  his  lien 
from  plaintiffs'  share  of  proceeds  of  oil  runs,  was  superior 
and  prior  to  the  lien  and  right  or  demand  of  the  First  United 
Finance  Company.  This  court  adjudged  that  his  rights  were 
subordinate  to  such  rights  of  First  United  Finance  Company.  The 
Chancellor  denied  that  Duncan  was  entitled  to  the  amount  of 
$10,800.00  of  his  claim  for  partnership  lien  against  the  partner- 
ship assets.   It  found  that  that  amount  v.;as  the  amount  of  profit 
of  Duncan  and  denied  his  right  to  such  profit  from  his  copartners, 
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for  labor  and  material  furnished  by  him  in  the  development  of 
the  partnership  p-r-operty.  This  court  confirmed  such  holding. 

This  court  determined  that  Duncan  was  entitled  to  pay- 
ment from  Appellants  of  their  proportionate  share  of  the 
amounts  found  to  be  due  him  under  his  partnership  lien,  Tha 
Supreme  Court  modified  said  holding  of  this  court,  and  to 
protect  plaintiffs,  directed  that  the  decree  should  have  pro  ■ 
vided  such  money  should  be  disbursed  under  order  of  the  trial 
court  in  discharge  of  those  partnership  obligations,  incurred 
by  Duncan.   The  Chancellor's  decree  gave  Duncan  a  mining  par- 
tner's lien  against  the  respective  interests  of  plaintiffs  in 
the  leasehold  estate,  the  oil  produced  therefrom  and  the  pro- 
ceeds thereof.  This  court  adjudged  such  provision  too  broad 
and  restricted  it  to  oil  entering  the  pipe-line  and  proceeds 
therefrom  from  the  date  of  the  service  of  notice  of  the  lien 
of  Duncan. 

TOiile  these  appeals  were  pending,  there  accumulated  in 
the  hands  of  the  receiver  $16,527.60  of  undistributed  profits 
of  this  copartnership.  Had  the  part  of  plaintiffs  in  this 
amount  been  distributed  to  First  United  Finance  Company  and 
not  been  prevented  from  payment  by  the  claim  of  Duncan  to  be 
superior  to  that  of  First  United  Finance  Company,  accrual  of 
interest  would  have  been  prevented. 

It  is  contended, that ,  since  the  decree  of  July  22,  1941, 
contained  a  provision  for  interest  from  its  date  upon  amounts 
therein  stated,  and  since  the  reversal  and  remandment  orders  of 
the  Supreme  Court  and  of  this  court  made  no  mention  regarding 
interest,  that  the  trial  court  could  not  adjudge  interest  upon 
amounts  found  in  and  from  the  date  of  its  decree  entered  upon 
the  remandment  order.  Appellees  cite  and  rely  upon  Pritchard, 
et  al.  vs.  Arthur  V/.  Fruit,  et  al.,  214  111.  App.  340,  V/ashburn 
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&  Moen  Manufacturing  Company  vs.  Chicago  Galvanized  Wire  Fence 
Company,  119  111.  30,  Harding  vs.  Kuessner,  172  111.  125,  People 
vs.  Chicago  Park  District,  291  111.  App.  205,  33  Corpus  Ouris 
Par.  160,  and  30  Am.  Juris.  39. 

Appellants  admit  that  the  general  rule  is  thrri   a  trial 
court,  upon  remandment  with  directions,  must  follov/  the  n.irec- 
tions  given.  An  examination  of  the  cases  cited  by  App3-Llee3 
v;ill  disclose  that  in  those  cases  the  court  of  reviev.'  diu  not 
make  substantial  alterations  in  the  judgment  or  decree  of  the 
lower  court. 

In  the  Pritchard  case,  the  Appellate  Court  found  the 
amount  due  on  a  certain  mortgage  to  be  that  found  by  the 
trial  court. 

Upon  remandment,  the  trial  court  recalculated  at  a 
larger  rate  of  interest  and  changed  the  amount  in  its  second 
decree.   Such  change  was  not  authorized. 

In  Washburn  &  Moen  Manufacturing  Company,  the  court  said 
the  lower  court  was  not  authorized  to  include  anything  upon  re- 
mandment with  specific  directions,  which  v;as  not  actually  ex- 
pressed or  necessarily  implied  in  the  language  of  the  opinion 
directing  the  modification.   In  the  Harding  case,  a  remittitur 
on  a  judgment  had  reduced  its  amount  and  interest  was  allowed 
upon  the  reduced  amount.  The  Supreme  Court  said  that  whether 
the  amount  of  interest  was  excessive  was  a  question  of  fact 
which  that  court  did  not  consider.   In  People  vs.  Chicago  Park 
District  the  amount  of  the  judgraent  v/as  increased  on  appeal 
and  judgment  was  entered  in  the  Appellate  Court.   Defendant 
contended  that  he  was  not  liable  for  interest  from  the  date 
of  the  judgment  in  the  Superior  Court.   The  Appellate  Court 
held  that  he  was  liable. 

An  examination  of  the  foregoing  authorities  diacloses 
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that  the  judgment  of  the  lower  court  v/as  substantially  affirm- 
ed in  the  court  of  review  and  that  no  contentions  by  plaintiffs 
were  raised  preventing  payment  of  the  amounts  rightfully  due 
and  payable. 

As  pointed  out  in  certain  particulars  above,  we  are  of 
the  opinion  that  in  this  case  the  judgment  of  the  Chancellor 
was  not  substantially  affirmed  by  this  court  and  the  Supreme 
Court;  but  in  very  material  matters  was  overruled  and  directed 
to  be  changed. 

The  Cross-complaint  and  claims  set  up  by  Duncan  which 
were  adjudged  unfounded,  and  the  cross-appeal  by  him,  pressing 
for  review  of  many  of  said  substantial  claims,  v/hich  were  de- 
nied upon  review;  prevented  payments,  and  the  distribution  of 
the  accumulation  of  moneys  due  to  the  creditors  of  plaintiffs. 

The  notice  on  cross-appeal  of  Duncan  prayed  that  the  de- 
cree be  reversed,  that  this  court  enter  a  decree  directing  the 
Chancellor  to  enter  a  decree  pursuant  to  the  prayer  of  Duncan's 
counter-claim  and  deny  all  relief  to  plaintiffs.   These  sweep- 
ing requests  were  overruled  and  denied.  The  determination  of 
the  actual  amount  of  the  partnership  lien  of  Duncan  was  not  and 
could  not  have  been  determined  until  after  the  remandment  of 
the  cause  by  the  Supreme  Court,  and  the  names  and  amounts  due 
all  of  said  creditors  of  the  partnership  upon  which  claim 
Duncan's  lien  was  based,  could  be  determined  by  the  trial  court. 
That  required  the  taking  of  evidence 

We  do  not  think  that  it  was  implied  by  the  opinion  of  the 
Supreme  Court  that  interest  should  not  be  adjudged  to  run  from 
the  date  of  the  final  determination,  after  remandment,  of  the 
various  amoxints  due  the  various  creditors  and  the  total  amount 
of  same.  By  following  the  directions  upon  remandment,  it  is  to 
be  noted  that  the  persons  to  whom  the  payments  v/ere  directed  to 
be  made  were  changed,  and  priorities  of  demands  claimed  by 
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Duncan  were  denied  and  the  amount  to  be  paid  to  Duncan  himself 
was  almost  eliminated  by  the  decision  of  the  Supreme  Court  as 
shown  by  the  amount  to  creditors  determined  in  the  final  decree 
of  the  Chancellor.   Said  date  was  August  27,  1943,  and  the  date 
from  v/hich  interest  should  be  charged. 

The  partnership  lien  is  to  compel  pa.-tners  to  pay  their 
proportionate  share  of  partnership  debts.   There  is  no  proof  in 
the  record,  pointed  out  to  us,  that  any  interest  was  added  in 
the  amount  found  due,  and  directed  to  be  paid  to  these  partner- 
ship creditors.  Any  balance  of  the  share  otherwise  due  Duncan 
would  be  distributable  to  him.  He  could  not  profit  by  having 
such  balance  increased  by  interest  against  plaintiffs'  share  of 
liability  of  payment  of  the  partnership  creditors,  for  the  same 
reason  he  could  not  charge  profits  against  his  partners. 

Appellants  have  cited  a  number  of  authorities  supporting 
their  contention  that  interest  should  be  charged  from  the  date 
of  the  decree  rendered  after  the  cause  v/as  remanded.   Such 
authorities  relied  upon  are:   Hillmer,  et  al.  vs.  Block,  et  al. 
315  111.  App.  134,  McGowan  vs.  London  &  Lancashire  Ins.  Co.,  ^' 
237  111.  App.  561,  569,  33  Corpus  Juris  247,  par.  161,  Compton 
vs.  Hammond  Lumber  Co.,  61  Pac.  (2d)  1257,  1258,  State  ex  rel 
vs.  City  of  St.  Louis,  et  al.  115  S.W.  (2d)  513,  515,  516. 

In  the  full  opinion  of  Hillmer,  et  al.  vs.  Block,  et  al., 
v;hich  is  cited  in  the  report  as  a  syllabus  opinion,  appears  a 
situation  very  much  like  the  instant  case.   In  the  Hillmer  case 
th3  former  litigation  involved  claims  of  creditors  against  stock- 
holders of  a  bank.   In  that  opinion  the  court  said:   "The  several 
amounts  found  due  from  them  were  not  determined  until  the  opinion 
of  the  Supreme  Court  was  filed  and  a  rehearing  denied  February 
5th,  1941.  In  these  circumstances  we  think  it  would  be  inequi- 
table to  require  defendants  to  pay  interest  from  1938."  The 
date  of  the  decree  in  the  Superior  Court  was  September  17,  1938. 
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The  McGowan  case  was  in  regard  to  a  sui-c  against  a  surety 
on  a  bond.   The  trial  court  fixed  denages  at  S^189C^.C0,    the  Ap- 
pellate Court  at  $550.00,  without  interect.  '^he   court  said: 
"V/e  do  not  include  interest  on  that  enount  since  the  trial,  for 
the  fact  that  the  plaintiff  has  been  deprived  of  the  amount  of 
the  judgment  for  the  intervening  tine  is  nc  fault  of  the  de- 
fendant." 

The  author  in  33  Corpus  Juris  247,  recited  the  rule  to  be 
that  where  both  parties  appeal  from  a  judgment,  interest  will 
not  be  allowed  on  the  judgment  because  both  parties  are  respon- 
sible for  the  delay  in  the  payment  thereof.  The  same  principle 
was  announced  in  Milliken  vs.  Haner,  184  Ky.  594,  and  Compton 
vs.  Hammond  L^^mbe^  Company,  supra.   In  State,  ex  rel  vs.  City  of 
St.  Louis,  et  al.,  after  discussing  the  general  theory  of 
interest  as  being  compensation  for  improper  retaining  of  the 
creditors'  money,  the  court  pointed  out  the  distinction  where 
the  creditor  by  his  own  action  has  delayed  payment  until  the 
litigation,  in  part  caused  by  himself,  had  terminated.  The 
court  said:   "But  where  it  is  the  judgment  creditor  himself  who 
is  dissatisfied,  and  he  appeals  upon  the  ground  of  what  he  con- 
ceives to  be  the  inadequacy  of  the  judgment  ***  he  is  held  not 
to  be  entitled  to  interest  on  the  judgment  pending  the  disposi- 
tion of  the  appeal,  sinoe  it  was  by  his  own  act  that  the  pro- 
ceeding was  delayed  and  prolonged  ***  the  correctness  of  the 
judgment  finally  culminated  in  its  affirmance  by  the  Appellate 
Court  ***  When  it  is  the  judgment  creditor  himself  who  creates 
the  situation  whereby  the  judgment  may  not  be  satisfied  and  the 
judgment  debtor  discharged,  he  is  in  no  position  to  insist  that 
there  is  money  due  upon  the  judgment,  and  until  money  is  due 
upon  the  judgment,  there  is  no  authority  for  exacting  interest 
upon  the  theory  of  a  default  in  satisfaction  of  it." 

8. 


We  believe  these  decisions  are  sound  and  recite  rules  that 
are  applicable  to  this  case.   The  claims  made  by  Duncan  which 
were  later  determined  to  be  unfounded,  fully  justified  appeal 
by  plaintiffs.   The  claims  by  Duncan  in  his  counter-claim  and 
cross-appeal  likewise  prevented  payment  by  plaintiffs  or  from 
funds  in  the  hands  of  the  receiver.  Duncan  was  in  the  same  posi- 
tion as  had  he  directly  taken  the  appeal.   It  would  be  inequita- 
ble to  assess  interest  from  the  date  of  the  first  decree  which 
was  erroneous  in  so  many  important  particulars.   Interest  should 
begin  to  run  from  the  date  of  the  decree  rendered  after  the  re- 
mandment . 

This  cause  should  be  and  accordingly  is  reversed  and  re- 
manded with  directions  that  the  Chancellor  alter  the  decree  as 
to  the  date  when  interest  shall  begin  to  accrue,  as  being  the 
date  of  the  decree  rendered  by  the  Chancellor  after  said  cause 
v/as  remanded  to  him  by  said  judgment  of  the  Supreme  Court. 

REVERSED  AIID  REJAANDED  ¥/ITH  DIRECTIONS. 
Abstract 
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Appeal  from  the 
Circuit  Court  of 


Lawrence  County,' 


JOHN   BROvJl^',    IHOLIAS'-'CORRIE, 
MATTIE  HUl^'LEY,   LfARY  ADA 
PECK,   DORA  PET^S,   ALVUvf 
F.   PIIffiSTAFF/LIARY  3CAGGS , 
DORA  SHUTE^ALEXA1©ER 
STOLTZ,    HARRY  T.    WAIDROP, 
and  JESSE  WARREN,   all  De- 
ceased,  by  his   or  her 
personal  representative. 

Plaintiffs-Appellants , 
vs. 
THE  COUNTY  OF   LAVffiElNlCE, 

Defendant-Appellee. 

BRISTOW,   J. 

This  is  an  appeal  from  the  Circuit  Court  of  Lawrence 
County,  wherein  a  large  number  of  plaintiffs  by  their  personal 
representatives  have  sued  the  County  of  Lawrence  to  collect 
varied  amounts  due  them  as  blind  pensioners.   All  of  the  plain- 
tiffs were  regularly  and  duly  upon  the  Blind  Relief  rolls  and 
were  entitled  to  monthly  payments  from  the  County  of  Lawrence 
as  a  result  thereof.   Suit  was  instituted  by  a  number  of  blind 
pensioners,  some  of  whom  were  still  living  and  others  had  become 
deceased.   Judgment  v/as  entered  in  the  Court  below  for  those  who 
were  still  alive  and  judgment  vms  denied  those  v/ho  had  become 
deceased.   This  latter  class  has  appealed  to  this  Court,  asking 
that  said  judgment  be  reversed  on  the  theory  that  the  claims  of 
that  class  survive  and  that  the  right  to  collect  the  same  vested 
in  their  respective  representatives. 
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Recently,  this  identical  question  was  passed  upon  by 
our  Supreme  Court  in  the  case  of  Creighton,  et  al.,  etc.  vs. 
County  of  Pope,  386  111.  468,  which  held  that  the  unpaid 
installments  of  blind  relief  benefits  accruing  before  the 
death  of  a  beneficiary  do  not  survive  or  pass  to  his  personal 
representative. 

In  view  of  the  above  opinion,  this  court  has  constrained 
to  hold  that  the  Circuit  Court  was  correct  in  entering  judgment 
for  the  County  of  Lawrence  and  against  each  plaintiff  in  bar  of 
action  and  costs. 

JUDGlviENT  AFFIRIuED. 


Abstract 
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STATE  OF  ILLINOIS 
APPELLATE  COURT/ 
FOURTH  DIST^'CT 

May  Teria/^.  D.  1944 


Term  No. 430 2 2 


3  2  €>  i»A«  ±  3  6 

Agenda  24 


ARLIE  WOLFnJBARGER ,  OTTO  HICKS, 
E.  H.  BURRESS,  CLEVE  RICH  and  . 


B.  H.  CARTER, 


XV 


Petitioners  and 
Appellees 


vs. 


THE  COUNTY  CrURT  OF  VJILLIAMSON 
COUNTY,  ILLINOIS,  and  S.  E.  STORIVIE, 
COUNTY  CLERK  OF  THE  COUNTY  COURT 
OF  WILLIAI/ISON  COUNTY,  ILLINOIS 

Respondents, 

THE  COUNTY  COURT  OF  WILLIAMSON 
COUNiT,  ILLINOIS,  FRANK  LEDBETTER , 
FRED' PETERSON ,  WOODROW  W.  CHILDERS, 
•JOSEPH  TVffiDDLE  and  ELDON  COX, 

Appellants. 


N. 


Appeal  from  the 
Circuit  Court  of 
Williamson  County 
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STONE,  I.  ._,,~^-— —■ - 

This  is  an  appeal  prosecuted  by  the  County  Court  of  William- 
son County,  respondent,  and  the  interveners  hereinafter  named,   1 
from  a  judgment  entered  in  the  Circuit  Court  of  Williamson  County, 
in  a  common  law  certiorari  proceeding.  The  certiorari  proceeding 
was  instituted  to  attack  a  judgment  of  dismissal  entered  in  the 
County  Court  of  V/illiamson  County,  in  a  proceeding  to  contest  a 
local  option  referendum  held  in  the  City  of  Carterville. 

The  petition  for  the  writ  of  certiorari  was  filed  by  Arlie 
Wolfinbarger,  Otto  Hicks,  E.  H.  Burgess,  Cleve  Rich  and  B.  H. 
Carter.   Respondents  named  in  the  petition  were  the  County  Court 
of  Williamson  County,  and  S.  E.  Storme,  Clerk  of  the  County  Court 
of  Williamson  County. 

In  response  to  the  writ,  there  was  filed  in  the  Circuit 
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Court  a  transcript  of  the  proceedings  had  in  the  County  Court. 
The  hearing  in  the  Circuit  Court  was  had  on  the  allegations  of 
the  certiorari  petition,  a  motion  to  quash  the  writ  of  certiorari 
filed  by  the  interveners  and  the  aforesaid  transcript  of  proceed- 
ings in  the  County  court.   That  record  discloses  that  at  a  regu- 
lar election  for  city  officials  held  in  the  City  of  Carterville, 
on  April  20,  1943,  there  was  submitted  to  the  voters  the  proposi- 
tion, "Shall  the  sale  at  retail  of  alcoholic  liquors  be  prohibited 
in  this  city?"  A  canvass  of  the  votes  cast  u.;  on  "i.he  proposition 
disclosed  that  a  majority  of  such  votes  were  in  favor  of  the  pro- 
position. 

On  April  29,  1943,  the  above  named  petitioners  filed  in  the 
County  court  of  V/illiamson  County,  a  verified  petition  to  contest 
the  said  election.  With  said  petition  to  contest  the  election 
there  was  filed  a  purported  bond  for  costs,  which  instrument  was 
signed  by  the  five  petitioners  and  by  no  other  persons. 

On  May  1£,  1943,  Frank  Ledbetter,  Fred  Peterson,  Woodrov;  W. 
Childers,  Joseph  Tweddle  and  Eldon  Cox,  legal  voters  of  the  City 
of  Carterville,  were  granted  leave  to  intervene  in  defense  of 
the  validity  of  said  election.   Said  interveners  then  filed  a 
motion  to  dismiss  the  petition  to  contest  the  election,  alleging 
among  other  grounds  therefor,  that  the  purported  bond  for  costs 
had  no  sureties  thereon  that  it  did  not  meet  the  requirements  of 
the  statute  and  because  of  such  defect  the  court  had  no  jurisdic- 
tion to  entertain  the  contest  proceedings. 

Upon  a  hearing  the  County  Court  entered  an  order,  finding 
that  no  bond  for  costs  within  the  meaning  of  the  statute  had  been 
filed,  and  that  the  court  had  therefore  never  acquired  jurisdic- 
tion, and  dismissed  the  petition  to  contest  the  election. 

Thereafter  the  same  five  individuals  who  had  filed  the  contest 
petition  in  the  County  Court,  filed  the  petition  for  writ  of 
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certiorari  involved  in  this  appeal.   That  petition  alleged  that 
the  order  of  the  County  Court  v/as  erroneous  and  wrong,  and  that 
said  County  Court  in  rendering  said  order  proceeded  illegally  and 
did  not  correctly  apply  the  law  to  the  question  raised  by  the 
pleadings  as  to  the  bond  for  costs.   A  motion  to  quash  the  v/rit 
of  certiorari  was  filed  by  the  five  intervenors  and  upon  hearing 
this  motion,  the  Circuit  court  entered  an  order  overruling  the 
motion  to  quash  the  v/rit,  and  ordering  that  protion  of  the  record 
of  the  County  Court  in  which  said  court  held  that  it  did  not  have 
jurisdiction  of  said  cause  for  want  of  a  sufficient  bond  for 
costs,  be  quashed.   Said  order  further  remanded  the  cause  to  the 
County  Court  with  orders  to  proceed  therein  as  provided  by  law. 

It  is  alleged  as  error,  that  the  trial  court  erred  in  order- 
ing that  the  portion  of  the  record  of  the  County  Court,  in  which 
said  court  held  it  did  not  have  jurisdiction  of  said  cause  for 
want  of  a  sufficient  bond  for  costs,  be  quashed,  that  the  court 
further  erred  in  entering  the  order  remanding  said  cause  to  the 
County  Court,  with  orders  to  proceed  therein,  and  in  addition 
thereto,  that  the  court  erred  in  treating  said  certiorari  proceed- 
ing as  an  appeal  proceeding. 

The  common  law  writ  of  certiorari  may  issue  to  all  inferior 
tribunals  and  jurisdictions,  in  cases  v/here  they  exceed  their 
jurisdiction,  and  in  cases  where  they  proceed  illegally,  and 
there  is  no  appeal  or  other  mode  of  directly  reviev/ing  their 
proceeding.   Doolittle  vs.  Galena  and  Chicago  Union  Railroad 
Company  14,  111.  380.   The  issue  under  this  proceeding  is  not 
v;hether  the  inferior  court  committed  error,  but  whether  it  had 
jurisdiction  to  do  the  act  or  enter  the  order  complained  of. 
People  ex  rel  Meier  vs.  Jenner  214  111.  App.  321;   Scates  vs. 
Chicago  Sc  Northwestern  Railway  Co.  104  111,  93;   Doolittle  vs. 
Chicago  Union  Railroad  Company,  supra,  Baetunek  vs.  Lastovken, 
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350  111.  330;   Heppe  vs.  Mooberry,  350  111.  641. 

The  office  of  the  writ,  is  not  to  use  it  as  a  complete 
substitute  for  a  writ  of  error  or  an  appeal,  but  only  to  bring 
before  the  court  awarding  it,  the  record  of  the  proceeding  of 
the  inferior  tribunal,  and  the  judgment  must  either  be  that 
the  writ  be  quashed  and  a  procedendo  av/arded,  or  that  the  record 
of  the  proceedings  be  quashed.   Chicago  and  Rock  Island  Railroad 
Co.  vs.  Fell,  2£  111.  333;  Com'rs  of  Sonora  vs.  Supervisors  of 
Carthage,  27  id.  140.   The  court  awarding  the  writ  cannot  remand 
the  cause  to  the  inferior  tribunal  for  the  further  proceeding, 
as  such  action  would  be  that  of  an  appellate  tribunal  reviewing 
the  action  of  such  inferior  court.   People  vs.  Fisher,  373  111. 
228.   The  Circuit  Court  of  V/illiamson  County  erred  in  quashing 
a  portion  of  the  record  of  the  County  Court  of  V/illiamson  County 
and  remanding  the  cause  to  that  court  v;ith  orders  to  proceed 
therein  as  provided  by  law. 

In  alleging,  in  the  petition  for  the  writ  of  certiorari, 
that  the  order  of  the  County  Court  was  erroneous  and  wrong,  and 
that  said  court  in  rendering  said  order  proceeded  illegally, 
and  did  not  correctly  apply  the  law  to  the  question  raised  by 
the  pleadings  as  to  the  bond  for  costs,  the  petitioners  thereto 
evidently  proceeded  on  the  assumption  that  such  mrit   of  certior- 
ari may  be  used  as  a  substitute  for  a  writ  of  error  or  appeal. 
While  a  court  on  certiorari  may  inquire  whether  the  inferior 
court  proceeded  legally,  such  inquiry  is  limited  to  a  determina- 
tion of  whether  the  form  of  proceeding  legally  applicable  to  the  case 
was  followed,  and  the  superior  court  may  not  determine  the  cor- 
rectness of  rulings  of  the  inferior  court  on  the  law,  or  on  its 
application  to  the  facts.   Hamilton  vs.  Harwood,  113  111.  154; 
Scates  vs.  Chicago  and  Northwestern  Ry  Co.  supra,   In  the  case 
of  Hamilton  vs.  Harwood,  supra,  the  Supreme  Court  said; 
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"The  rulings  of  the  Court  upon  the  law  and  the 
evidence  in  the  progress  of  the  trial,  and  in 
the  application  of  the  law  to  the  facts  in  the 
rendition  of  judgment,  cannot  be  reviewed  in 
this  manner.   We  can  only  inquire,  v/hen  a  re- 
turn is  made  to  the  writ  bringing  the  record 
before  us,  whether  the  inferior  court  had  juris- 
diction and  proceeded  legally,  -  i.  e.  followed 
the  form  of  proceeding  legally  applicable  in 
such  cases  -  and  not  v/hether  it  correctly  de- 
cided the  questions  arising  upon  the  admission 
or  exclusion  of  evidence,  the  giving  and  refus- 
ing of  instructions,  and  other  like  questions, 
during  the  progress  of  the  trial  before  the 
court  and  jury,  and  in  the  overruling  of  motions 
for  new  trials  and  in  arrest  of  judgment,  and 
the  rendition  of  judgment  after  verdict,  etc. 
The  rulings  of  a  court  may  be  erroneous,  and 
yet  it  may  have  jurisdiction  and  proceed  legally." 
In  the  instant  case,  in  the  county  court,  the  "form  of  pro- 
ceedings legally  applicable  in  such  cases"  was  followed.   There 
a  motion  to  dismiss  the  contest  petition  was  filed,  wherein  the 
grounds  of  the  motion  were  specifically  set  forth.   Then,  in  the 
exercise  of  its  inherent  jurisdiction  to  dispose  of  proceedings 
filed  therein,  it  allovv^ed  the  motion.   In  the  exercise  of  its 
power,  the  County  Court  may  have  committed  error.   That  is  not 
for  this  court  to  pass  upon.  Nor  vms  it  the  province  of  the 
Circuit  Court  to  pass  upon  that  question,  for  the  certiorari  pro- 
ceeding did  not  involve  the  question  of  v/hether  error  was  commit- 
ted, but  only  the  question  as  to  whether  or  not  the  court  had 
the  power  or  jurisdiction  to  enter  the  order.   It  is  the  judgment 
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of  this  court,  that  the  Circuit  Court  of  Williamson  County  erred 
in  treating  the  certiorari  proceeding  as  a  proceeding  in  which  it 
could  correct  alleged  errors  of  law  committed  by  the  County  Court, 
and  the  judgment  of  the  lower  court  vdll  be  reversed  and  remanded, 
with  directions  to  quash  the  writ. 


REVERSED  MD   REIIAUDED  VilTH 
DIRECTIONS. 


Abstract 
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LEIIDEK  PREMIER  CAB  GOMPAFY, 
a  corporation. 

Appellee, 


V, 


CITIZENS  CASUALTY  COMPANY  OP 
NEW  YORK,  a  corporation. 

Appellant, 


APPEAL  PROM  CIRCUIT 
COURT,  COOK  COUNTY, 

MR,  PRESIDING  JU3TIGS  FRIESD  DELIVERS)  TIffl  OPINION  OP  TBS  COURT. 

Defendant  appeals  from  a  summary  judgment  entered  in 
favor  ef  plaintiff  for  $3#28l,98,  upon  the  pleadings,  affi- 
davits and  counteraffidavits  presented. 

It  appears  from  the  pleadings  that  Leyden  Premier  Gab 
Company  was  engaged  in  operating  taxicabs  at  Franklin  Park, 
Illinois,  and  in  surrounding  territories,  Defemant,  Citizens 
Casualty  Company  of  Hew  York,  is  a  Mew  York  corporation  author- 
ized to  do  business  in  this  state  and  to  issue  policies  ©f  in- 
surance within  the  provisions  of  sections  42a,  42b,  42©  and  42d 
of  the  Motor  Vehicle  Law  of  Illinois  (111,  Rev,  Stat,  1939, 
ch,  95-1/2,  pars,  59-62),  for  the  purpose  of  protecting  its 
assureds  from  liability  for  injuries  and  death,  and  of  paying 
and  satisfying  all  final  judgments  subject  to  the  company's 
limit  of  liability  as  set  forth  in  its  respective  policies, 
March  20,  1939  it  issued  to  plaintiff  its  motor  vehicle 
indeianity  policy  insuring  a  I937  Chevrolet  sedan.  Plaintiff 
paid  the  premiuia,  and  all  conditions  precedent,  terias  and 
provisions  of  the  policy  were  fully  complied  with.  May  26, 
1939,  while  the  policy  was  in  full  force  and  effect,  an  auto- 
mobile accident  occurred  in  which  the  taxicab  described  in  the 
policy  was  involved,  Charles  Linkenheld  received  personal 
injuries  as  a  result  of  the  accident,  from  which  he  died. 
Thereafter  his  widow,  as  administratrix,  instituted  suit 
against  Herbert  Miller  and  Leyden  Premier  Cab  Company,  v/hieh 
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was  reached  for  trial  in  February  1941.  Defendant  assumed  the 
defense  of  the  litigation.  The  verified  complaint  alleges  that 
during  the  course  of  the  trial  plaintiff  therein  agreed  to 
compromise  the  liability  for  the  sum  of  $1,000  but  that  the 
offer  was  rejected  by  the  insurance  company,  and  subsequently 
on  February  14  a  judgment  was  rendered  in  the  case  against 
Miller  and  the  cab  company  for  $7,500   and  costs.  The  insurane® 
company  took  an  appeal  from  the  Judgment  in  the  name  of  Leyden 
Premier  Cab  Company  but  failed  to  file  a  supersedeas  bond  to 
stay  the  execution  and  thereby  protect  plaintiff  in  this  cause 
during  the  pendency  of  the  appeal.  It  is  alleged  that  in 
August  1941  the  administratrix,  by  letter,  agreed  to  release 
plaintiff  from  further  liability  on  the  judgment  upon  immediate 
payment  of  the  sum  of  $2,500,  and  shortly  thereafter  plaintiff 
made  demand  on  the  insurance  company  to  pay  that  sum  to  protest 
plaintiff  from  further  liability,  but  the  insurance  company 
declined  so  to  do,  even  tiiough  warned  that  the  attorneys  for 
tb&   administratrix  threatened  to  levy  on  and  sell  plaintiff's 
assets  and  thus  prevent  it  from  carrying  on  its  business.  After 
th«  judgment  was  rendered  the  administratrix  caused  execution  to 
issu«  thereon  and  threatened  to  levy  on  plaintiff's  assets.  The 
eab  company  was  therefore  forced  to  pay  the  sum  of  $2,806,40 
($2,500  plus  interest  and  court  costs)  to  compromise  its  lia- 
bility so  as  to  prevent  a  levy  on  its  property  and  avoid  a 
revocation  of  the  licenses  of  its  taxicabs,  as  provided  in  the 
1941  Illinois  Revised  Statutes,  section  42—3  (par.  58c)  of 
chapter  95-1/2,  The  complaint  alleges  that  by  reason  of  the 
wrongful  refusal  of  defendant  to  pay  or  compromise  the  judgment 
for  the  sum  of  $2,500,  which  was  the  limit  of  liability,  or  less, 
and  its  failure  and  refusal  to  file  a  supersedeas  bond  pending 
the  appeal,  plaintiff,  in  order  to  protect  its  assets  against 
levy  and  to  prevent  the  revocation  of  its  licenses,  was  compelled 
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to  and  did  pay  the  sum  of  $2,8o6.40,  in  addition  to  $308.20 
for  attorneys'  fees  and  expenses  incurred  thereby^  that  not- 
withstanding demand  mde  on  defendant,  it  has  refused  to  pay 
the  sum  incurred  in  maidLng  settlement  with  the  administratrix; 
that  because  defendant's  refusal  was  vexatious  and  without 
reasonable  cause,  plaintiff  asks  the  allowance  of  reasonable 
attorneys'  fees,  as  provided  in  chapter  73,  article  IX,  sec, 
155  (par.  767),  Illinois  Revised  Statutes  1941,  and  seeks  judg- 
ment in  the  aggregate  amount  of  $3,114.6o,  and  costs,  attorneysl/ 
and  interest  ftom  October  10,  I94I,  when  the  settlement  was  made. 
Defendant's  motion  to  strike  the  complaint  and  dismiss  the 
cause  was  overruled,  and  thereupon  it  filed  a  verified  answer, 
denying  liability,  averring  that  it  was  at  all  times  ready,  able 
and  willing  to  file  a  supersedeas  bond  in  the  amount  of  $2,500 
but  that  plaintiff  failed  and  refused  to  file  a  supersedeas  bond 
in  the  amount  of  $5^000  to  stay  the  Judgment  and  thus  protect 
itself  and  defendant  during  the  pendency  of  the  appeal.  The 
answer  averred  that  pursuant  to  the  terms  of  the  policy  no  lia- 
bility was  incurred  by  defendant  because  no  final  judgment  had 
been  rendered  against  plaintiff  by  reason  of  the  pendency  ©f  the 
appeal  of  the  cause  to  the  Appellate  court. 

Subsequently  plaintiff  filed  its  motion  for  svanaiary  judg- 
ment, supported  by  affidavits,  to  v^hich  a  copy  of  the  policy  in 
suit,  and  various  letters  of  correspondence  were  attached.  On© 
of  the  affidavits  was  executed  by  Ralph  Gohrsch,  Jr.,  plaintiff's 
president,  alleging  in  substance  the  same  matters  as  appear  in 
the  eomplaint,  to  which  was  attached  a  letter  dated  August  6, 
1941,  addressed  t©  plaintiff  by  counsel  for  the  administratrix, 
offering  to  accept  $2,500  and  statlr*g  that  on  failure  to  pay, 
a  levy  of  execution  would  follow.  Another  letter  addressed  to 
plaintiff  threatened  a  complaint  to  the  secretary  of  state  t© 
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suspend  Plaintiffs  licenses  to  operate  cabs.  Another  affi- 
davit. Signed  by  Stuart  B.  Krohn,  attorney  for  the  adMnistra- 
trix,  alleged  that  on  October  10  the  cab  company  settled  the 
case  for  $2,806.40  and  that  on  October  16,  as  attorney  for  the 
ad^^stratrix,  his  zaotion  to  dismiss  the  appeal  was  allowed. 
TO  another  affida^t,  signed  by  Owen  Rail,  there  were  attached 
three  exhibits,  one  of  which  was  a  letter  addressed  to  the 
attorney  for  the  insurance  company,  .^feing  a  deznand  on  defendant 
to  pay  $2,500  by  August  8,  1941  and  stating  that  in  the  event 
the  payment  was  not  made  the  a^b  company  would  hold  defendant 
for  any  loss  suffered  by  it  on  account  of  its  failure  so  to  do, 
and  would  file  a  complaint  against  the  insurance  company  .ath 
the  appropriate  state  officials.  Exhibit  2  was  a  letter  dated 
August  13,  1941,  addressed  to  plaintiff's  attorney  by  liyatt 
Jacobs,  representing  defendant,  v.hich  stated  that  the  insurance 
company  had  fulfilled  its  contract  by  appealing  in  good  faith 
from  the  Judgment  rendered  and  by  offering  to  post  a  supersedeas 
bond  in  the  amount  of  $2,500.  Exhibit  3  was  a  letter  addressed 
to  defendant  by  plaintiff's  attorneys.  Informing  it  of  the  pay- 
aisnt  of  $2,806.40  and  demanding  that  sum,  plus  $308.20  for 
attorneys'  fees  and  expenses. 

Defendant  filed  a  motion  to  strike  the  motion  for  summary 
judgment,  which  was  subsequently  overruled  by  the  court,  and 
thereupon  it  filed  its  counteraffidavit,  sworn  to  by  i.yatt 
Jacobs,  attorney,  alleging  that  he  had  caused  the  depositions 
Of  Alvin  Kvistad,  Sari  Garrett  and  Stuart  B.  Krohn  to  be  taken 
and  attached  thereto^  that  the  alleged  payment  of  the  judgment 
was  made  by  a  check  for  $500  and  a  judgment  note  in  the  sum  of 
$2,306.40,  payable  in  90  days;  that  the  note  was  twice  extended 
for  periods  of  six  months  and  t©  date  had  not  been  paid;  that 
no  accounting  was  made  to  the  Probate  court  by  the  administra- 
trix, nor  had  she  received  the  approval  of  the  Probate  court  to 
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accept  the  payments  as  allededly  laadej  that  plaintiff  is  rainute 
books  contained  no  minutes  authorizing  plaintiff's  president 
to  issue  its  promissory  note;  that  the  law  firm  of  Krohn  and 
KacDonald  had  not  received  any  attorneys'  fees  for  the  portion 
of  the  judgment  allegedly  paid  by  the  judgment  notej  that  the 
insurance  company  believed  it  had  a  good  and  meritorious  defense 
to  th«  case  of  the  administratrix  against  Ililler  and  the  Leyden 
Premier  Cab  Company,  and  that  an  appeal  had  been  taken  from  the 
adverse  judgment  of  the  trial  courtj  that  the  brief  and  abstract 
on  behalf  of  the  cab  company  were  due  October  7,  1941  and  duly 
filedj  that  the  alleged  agreement  between  the  cab  company  and 
the  administratrix  was  consumiiiated  on  October  10,  1941,  and  the 
following  day  the  affidavit  of  the  firm  of  Krohn  and  MacDonald 
was  filed  to  dismiss  the  appeal  because  of  the  satisfaction  of 
judgment;  that  the  judgment  in  the  amount  of  $7,500  was  rendered 
on  February  14,  I94I  against  Miller  and  the  cab  company,  and 
even  though  Ililler  was  Insured  by  a  $10,Q00-$20,000  liability 
policy,  action  had  not  been  taken  against  him  although  no  appeal 
or  stay  of  judgment  had  been  prosecuted  prior  to  October  10, 
1941 J  that  one  of  the  attorneys  for  the  administratrix  ims  Alvin 
Kvistad,  who  was  personally  acquainted  with  the  officers  of  the 
cab  company,  and  prior  to  the  accident  on  May  26,  I939  represented 
the  cab  company  in  several  legal  mattersj  that  affiant  had  been 
diligently  attempting  to  take  the  deposition  of  the  administra- 
trix for  the  purpose  of  inquiring  into  the  alleged  payment  of  the 
judgment  and  that  she  knowingly  resisted  the  service  of  a  sub- 
poena therein;  that  the  alleged  payment  of  the  judgment  was  not 
made  in  good  faith  but  was  volxintarily  made  for  the  purpose  of 
causing  the  appeal  filed  on  behalf  of  the  cab  company  to  be  dis- 
missed and  as  a  pretext  for  forcing  the  defendant  to  pay  the 

judgment;  that  although  defendant  denied  that  the  judgment  had 
been  paid,  it  verily  believes  the  alleged  note  was  given,  not 
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in  good  faith,  but  in  an  attempt  to  defraud  the  defendant; 
that  there  was  no  final  judgment  up  to  the  time  payment  was 
made  and  that  no  action  can  be  brought  under  the  policy  because 
it  provides  that  only  the  owner  of  the  judgment  can  take  action. 

Plaintiff  then  filed  the  i\irther  affidavit  of  iialph 
Gohrsch,  Jr.,  and  Earl  Garrett,  as  president  and  secretary- 
treasurer,  respectively,  of  the  plaintiff  company.  Their  affi- 
davit alleged  in  substance  that  plaintiff  is  a  closed  corporation, 
that  during  the  course  of  the  years  more  than  50  notes  have  been 
executed  by  its  officers  without  any  minutes  ever  having  been 
made  authorizing  the  execution  of  such  notes,  although  author! tr 
was  given  by  the  board  of  directors  and  shareholders  so  to  doj 
that  the  minutes  of  only  three  of  the  meetings  had  been  reduced 
to  writing;  that  during  negotiations  with  the  administratrix 
they  had  been  informed  that  the  judgment  could  be  satisfied  by 
payment  of  $^00  cash  and  a  note  fop  $2,306,40;  that  a  special 
meeting  was  called,  attended  by  all  the  directors  and  sharehold- 
ers of  the  cab  company,  the  settlement  approved,  and  the  presi- 
dent authorized  to  execute  the  judgment  note;  that  no  written     \ 
minutes  of  the  meeting  were  kept;  that  the  note  and  check  were 
delivered;  that  Stuart  Krohn  stated  he  Y/ould  execute  a  satisfac- 
tion of  judgment;  that  the  note  is  the  absolute  obligation  ®f 
the  plaintiff  and  not  subject  to  any  conditions;  that  subse- 
quently plaintiff  received  notice  from  the  secretary  of  state 
that  its  license  was  suspended  on  account  of  the  existence  ©f 
the  judgment, 

Stuart  B.  Kpohn's  affidavit  further  stated  that  he  per- 
sonally knew  that  the  administratrix  had  on  about  October  10, 
194-1  accepted  the  sum  of  $7,8o6,40  in  fuU  payment  of  the  judg-    \ 
ment  rendered  and  that  she  did  so  with  the  consent  of  the  two 
children  who  survived  the  decedent  as  his  next  of  kin;  that  the 
judgment  was  paid  as  follows s  $5,000  in  cash  by  Miller,  $500 
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in  cash  by  the  cab  company,  $2,306.40  by  a  judgment  note  of 
the  cab  company  due  and  payable  90  days  after  date  of  issue, 
with  interest  at  5  per  cent  per  annum. 

Defendant  then  filed  the  counteraffidavit  of  Wyatt  Jacobs, 
its  counsel,  alleging  that  the  sum  of  $300  is  not  a  fair  and 
reasonable  charge  as  fees  for  services  rendered  by  plaintiff's 
attorneys  from  August  4,  1941  to  October  10,  1941,  and  that  the 
sum  of  $300  represents  fees  charged  for  services  rendered  prior 
to  August  1941,  as  well  as  for  services  rendered  subsequent 
thereto. 

It  is  the  settled  rule  in  this  state  that  if  there  is  a 
material  issue  of  fact  it  must  be  submitted  to  a  jury.  Gliwa  v 

•*  V  Mill     I  II       HHIMlJfc 

Washington. PoM.sh^eglLand_Mllding  Association,  310  111,  App^ 
*^^»  ^gQJMJU-gMgaaojBusiJaess  Men's  Raci^^  Assonigjjnr^  314 
111,  App,  336,  The  only  questions  of  fact  which  defendant 
claims  were  put  in  issue  by  the  pleadings  and  affidavits  pre- 
sented, were  the  payment  of  $2,8o6,40  to  the  administratrix 
and  the  reasonableness  of  $300  allowed  as  attorney's  fees. 
Defendant's  counteraffidavits  averred  in  general  terms  that 
the  payment  of  $2, 806, 40  by  the  cab  company  was  '»an  attempt  to 
defraud  the  defeMant,"  but  it  took  depositions  which  showed 
the  details  of  such  payment,  without  indicating  any  irregularity, 
except  by  intimation  on  the  part  of  the  defendant  that  the  pay- 
ment was  not  made  in  good  faith  and  that  it  was  voluntarily  made 
for  the  purpose  of  causing  the  appeal  to  be  dismissed  and  as  a 
pretext  for  compelling  defendant  to  pay  the  judgment,  The 
depositions  talcen  by  defendant  showed  that  the  cab  company  gave 
the  administratrix  a  check  for  $500  and  a  note  for  the  balance. 
Defendant  admits  the  demand  on  it  as  early  as  August  8,  I94I 
to  pay  on  the  $7,500  judgment  the  sum  of  $2,500,  which  the  judg- 
mat   creditor  was  willing  to  accept  in  full  payment  of  the  cah 
company's  liability.  V.yatt  Jacobs'  affidavit  and  the  attached 
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depositions  prove  that  the  payment  was  made  October  10,  1941, 
and  the  delay  in  payment  accounts  for  the  fact  that  it  amounted 
to  $2,806,40,  Instead  of  the  $2,500  which  the  administratrix  had 
previously  been  willing  to  accept.  Evidence  of  fraud  and  collusion 
would  not  have  been  admissible  on  trial  if  the  cause  had  been  sub- 
mitted to  the  jury,  without  specific  facts  to  support  the  charges, 
and  no  such  specific  facts  are  alleged  in  any  of  defendant's  affi- 
davits. Defendant's  answer  interposed  a  very  narrow  defense;  it 
merely  denied  liability,  averred  that  it  was  at  all  times  ready, 
able  and  willing  to  file  a  supersedeas  bond  in  the  amount  of 
$2,^00,  without  alleging  that  it  had  ever  offered  to  do  so,  and 
averred  that  pursuant  to  the  terms  of  the  policy,  no  liability 
was  incurred  by  defendant  because  no  final  judgment  had  been 
rendered  against  plaintiff  by  reason  of  the  pendency  ©f  the  appeal 
in  the  Appellate  court.  Under  the  settled  rule,  none  of  these 
averments  and  none  of  the  affidavits  supporting  th«  answer 
raised  any  triable  issue  of  fact. 

Considerable  discussion  arises  as  to  the  supersedeas  bond. 
Plaintiff  alleged  that  defendant  had  failed  to  stay  tlie  proceed- 
ings by  filing  such  a  bond.  Defendant's  answer  did  not  deny  that 
allegation  but  merely  averred  that  it  was  "ready,  able  and  willing 
to  file  a  supersedeas  bond  in  the  amount  of  $2,500,"  The  fact 
remains  that  it  did  not  file  a  bond  or  attempt  to  stay  the  judg- 
ment by  obtaining  a  supersedeas.  This  left  plaintiff  in  jeopardy 
of  a  threatened  levy  on  its  taxicabs,  which  would  have  made  it 
impossible  for  it  to  continue  in  business.  Flaintiff 's  affi- 
davits specifically  alleged  that  such  a  levy  was  threatened  by 
the  administratrix  unless  payment  was  made,  and  that  a  complaint 
would  be  lodged  with  the  secretary  of  state  to  revoke  its  li- 
censes.  In  that  situation  plaintiff  had  no  alternative  except 
to  pay  the  adminiatratrixi  it  could  not  abide  the  determination 
of  thi8  appeal,  unless  it  was  superseded,  without  irreparable  less. 
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satire  judgment  of  $7.^00  \  <,ir.A^ 

*/,5Ut.  .,  similar  question  arose  in  Hoth  v 

— £~S~.:iUEet£^.   (Hew  Jersey,  1929),  145  ^^i      ^^ 

wlierein  the  court  held  that  defendant  w.     .•   .  ' 

the  s«ti-i         .  ^e^^ndant  was  liable  notwithstanding 

^e  s  ttxe.ent  of  the  ,ud..ent  h.  ^Xaintiff,  and  ^a.  the  foUol 
ing  observation*      '"Ph«    4,,^         ^  -twj-xow- 

°"'       ^^®  judgments  procured  aealnc^i-  v,i™ 
f.^„^        ,  *-       uiwu  against  him  amounted  to 

ve  a.,  one-,.,,  ,^.  ,,,  ,„,,^^^  ^^^  ^^^^^^  ^^ 

:  ir.""'  to  3..e  a  ...  .  .....,„„.  ,,^  ^^  ^^  ^  " 

^ut  «.t  IS  a  «,,  ai«e.ent  question  rro.  the  on.  o.  .,,,^,, 

to  protect  the  assured  whn«  <<. 

for  Its  .   .  '""'"''  """  '"^'^^  litigation 

lor  its  own  benefit,  the  easn«n-,,  «« 

Tine  right  to  take  measures  to  P.5oar»*  *i, 

.  ,  ^'^  ^^'^^P®  *^®  resulting  disaster  to 

ftia,  except  under  penalty  of  forfeitlmr  fh«.    .  . 

-Loi-ieiting  the  protection,  so  far 

-  .t  went,  aworded  M„  b.  the  casualty  oo.pany.s  poU=r  » 

This  leads  to  a  consideration  of  the  principal  question 
in  the  case.  Vas  the  judement  rir.^i   . 

""  ''^'''  °^  *^"  ^^°*  that  an 
appeal  had  been  taken  in  plaintiffs  behalf  by  th.  1 
nar,^>  -^  ^  ,  o^nair  by  the  insurance  com-. 

Panr?  Defendant  argues  th«f  ^->,«      ^ 

argues  that  the  payment  by  plaintiff  was  -volun- 
tary and  that  up  to  the  tin,«  ^*- 

.....  ^*  ""^^   ^^^  t^«^^  '^^  no  final  judg. 

-^Within  the  meaning  of  the  policy.  .  similar  question  aros 

-  ^-^^^.-X.^^        1,3  ..3h.  11.  C34  P.  cad)  .35, 
called  to  our  attention  by  plaintiffs  counsel  since  this  cause  Z 
argued  orally,  m  that  case  a  garnishment  proceeding  was  brought 
to  attach  funds  in  support  of  a  judgment  for  ,2.,575.95,  growing 
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out  of  an  automobile  accident.  Subsequently  defendant  in  the 
main  action  appealed  from  ths  judgment.  The  appeal  was  pending 
at  the  time  the  garnishment  writ  was  issued.  Defendant  in  the 
main  action  filed  no  supersedeas  bond  upon  appeal,  although  at 
the  time  of  the  accident  there  was  in  full  force  and  effect  an 
insurance  policy  issued  by  appellant  "against  loss  and  expense 
by  reason  of  liability  imposed  by  law  upon  assured"  arising  out 
of  such  an  accident  as  was  the  foundation  of  the  judgment  in 
the  principal  case.  Appellant  answered  in  the  garnishment  pro- 
ceeding that  it  had  no  funds  belonging  to  the  defendant  in  the 
principal  action,  and  the  matter  then  proceeded  to  trial.  At 
the  trial  appellant  moved  for  a  continuance  until  the  appeal 
then  pending  in  the  main  action  could  be  determined,  which  was 
denied.  After  trial  the  court  rendered  a  memorandum  decision, 
holding  that  the  policy  was  a  liability  rather  than  an  indemnity 
policy,  and  entered  judgment  against  appellant,  holding  that  it 
was  indebted  to  the  assured  in  the  sum  of  $10,000,  Upon  the 
authority  of  Joi3M.on_y .  McGilchr i s t .  I74  Wash.  I78,  24  P»  (2d) 
607,  the  court  held  that  the  indebtedness  to  the  judgment  creditor 
accrued  by  reason  of  liability  imposed  by  law,  when  the  judgment 
in  the  principal  action  was  entered,  making  the  judgment  final, 
notwithstanding  the  pendency  of  the  appeal. 

It  appears  to  us  to  be  in  accordance  with  authority  aad 
reason  to  hold  that  the  insurance  company's  failure  to  stay  the 
judgment  by  supersedeas  left  plaintiff  no  alternative  except  to 
settle  the  cause,  and  that  to  all  practical  intents  and  purposes 
the  judgment  against  plaintiff  became  final  when  it  became 
obliged  to  pay  its  share  of  the  judgment  in  order  to  avoid  a  levy 
on  its  assets,  notwithstanding  the  pendancy  of  the  appeal. 

Defendant  relies  principally  upon  Roberts  v.  Central  Mutual 
Insurance  Co.  (4th  Dlst.,  I936),  285  111.  App,  408,  and  several 
decisions  wherein  the  Roberts  case  was  cited  with  approval,  in 
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support  of  its  contention  that  the  Judgment  herein  was  not  fin^,!, 
2^^  eobert^.s  case  involved  a  bond  conditioned  to  pay  final  judg- 
ments as  distinguished  from  an  insurance  against  liability  sucH 
as  we  have  in  the  instant  proceeding.  Moreover,  no  effect  was 
given  in  that  case  to  the  failure  of  the  defendant  in  the  main 
proceeding  to  file  a  supersedeas  bond  to  stay  the  operation  of 
the  original  judgment,  and  therefore  we  think  tiiat  decision 
presents  a  different  question. 

The  sum  of  $2,806.40  consisted  of  $2,500  agreed  upon 
between  the  administratrix  and  plaintiff  in  settlement  of  tha 
claim,  plus  interest  from  February  14,  I941  when  the  original 
judgment  was  entered,  and  court  costs  in  the  original  suit  ^^hich 
defendant  unsuccessfully  defended.  In  addition  to  the  foregoing 
amount  plaintiff  had  judgment  for  attorneys'  fees  and  miscel- 
laneous expenses  incurred  in  settling  the  judgment  after  defendant 
repudiated  its  obligation,  amounting  to  $308.20,  The  policy 
makes  no  provisions  for  the  assessment  of  attorneys'  fees,  and 
therefore  the  item  of  $308.20  should  have  been  disallowed.  Plain- 
tiff's counsel  say  "tiiat  if  any  error  arose  in  taxing  $308.20 
attorneys'  fees  as  damages^  it  should  be  held  to  be  harmless 
error  because  $^00  should  have  been  taxed  as  cost^  for  unreason- 
able and  vexatious  delay  of  payment.'*  The  case  presents  a  novel 
question,  and  that  contention  is  therefore  untenable. 

For  the  reasons  indicated  the  judgment  of  the  Circuit 
court  in  favor  of  plaintiff  is  affirmed  as  to  the  item  ©f 
$2,806,40  and  reversed  as  to  the  allowance  of  $308»20  fOr 
attorneys'  feos  and  miscellaneous  expenses, 

JTTDGMEHT  AFPIKMBD  IN  PART 
AHD  REVERSED  IN  PART. 

Seanlan  and  Sullivan,  JJ.,  concur. 
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WIXLIAM  WOLLSCHLABGEH  et  al,. 

Plaintiffs, 


ALVIM  ERDMAM  et  al.. 

Defendants* 


A.  G.  WIPPERMN, 

(Petitioner)  Appellant, 


ALVINA  ERmCAKH, 

(Respondent)  Appellee, 


APPEAL  FROM  CIRCUIT 
COURT  OF  COOK  COUNTY. 
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MR,  JUSTICE  SCANLAS  DELIVERED  THE  OPIiaON  OF  THE  COURT, 

An  appeal  by  A,  G#  Wlpperman  and  The  First  IfetionaX 
Bank  of  Chicago  from  an  order  denying  the  prayer  of  their 
amended  petition  that  an  order  that  had  been  entered  dis- 
continuing the  instant  action,  a  partition  suit,  be  set  aside, 
and  that  a  sale  of  the  premises  involved  be  had  in  accordance 
with  the  decree  of  sale  that  had  been  entered  in  the  cause,  3y 
an  order  entered  in  this  court  the  cause  proceeded  in  the  name 
of  A,  G,  Wipperman  as  sole  appellant, 

William  vvollschlaeger,  Edna  I£Lx  and  George  slollschlaeger, 
plaintiffs  and  cotenants  ©f  the  premises  in  question,  filed  tl^ir 
complaint  seeking  partition  of  the  premises,  located  at  the 
northwest  corner  of  Springfield  avenue  and  Augusta  boulevard, 
Chicago,  Cotenants  were  the  only  parties  made  defendants  and 
the  only  parties  against  whom  summonses  \vere  prayed,   ihile  the 
record  does  not  show  that  an  amended  complaint  was  filed,  it 
would  appear  from  the  briefs  that  one  was  filed  and  appellant 
states  that  he  was  made  a  defendaat  to  the  same.  The  record 
does  show  that  The  First  National  Bank  and  A,  G.  Wipperman  filed 
an  answer  "to  the  bill  of  complaint  as  amended,"  in  which  they 
allege  a  judipaent  in  their  favor  against  Anna  Herzog,  one  of 
the  cotenants,  and  claim  a  Uen  upon  her  interest  in  the  premises, 
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The  cause  was  referred  to  a  master  In  chancery,  who  made  a 
report  finding,  igter  aj^j,,  that  plaintiffs  were  entitled 
to  partition  and  also  finding  the  interests  of  the  cotenants 
in  the  premises.  On  March  6,  1936,  the  court  entered  a 
decree  that  approved  the  report  of  the  master  and  oade 
findings  in  accordance  with  the  report  and  decreed  that  the 
premises  be  partitioned,  and  coinmissioners  were  appointed  to 
make  the  partition.  The  commissioners  made  a  report,  in 
which  they  found  that  a  partition  could  not  be  made  vdthout 
laanifest  prejudice  to  the  parties  concerned,  and  a  decree 
was  then  entered  approving  the  report  of  the  commissioners 
and  ordering  that  the  premises  be  sold  at  public  vendue  by 
the  Blaster.  No  sale  of  the  premises  was  ever  laade.  On 
December  22,  1942,  Edna  T.  Mix,  one  of  the  cotenants,  filed  a 
petition  under  Section  42  of  the  Partition  Act,  in  .vhich  she 
alleges  that  all  of  the  parties  in  interest  have  sold  their 
interests  to  Alvina  Irdiaann,  one  of  the  cotenants,  and  that 
all  of  the  parties  that  have  any  interest  in  the  premises  are 
willing  that  the  suit  be  dismissed  at  plaintifftg  costs  and 
the  proceedings  stayed  under  Section  42  of  the  Partition  Aet, 
The  petitioner  asked  that  all  of  the  said  parties  be  ordered 
t©  plead  instanter  and  make  any  objection  to  the  dismissal 
of  the  cause  if  any  they  have  or  be  decreed  to  have  waived 
the  same,  and  that  all  proceedings  be  discontinued.  On 
December  22,  1942,  the  trial  court  entered  an  order  finding 
that  due  notice  of  the  proceeding  had  been  given  to  all  of  the 
parties  and  that  the  petitioner  is  given  leave  to  file  her 
verified  petition  instanter,  and  that  all  parties  are  ordered 
to  plead  thereto  instanter,  and  n©  parties  pleading  or  asking 
for  further  time  to  plead,  the  petition  is  taken  as  confessed 
by  all  parties  in  interests  "that  subsequent  to  the  Decree  of 
March  6,  I936,  all  of  the  parties  having  any  interest  in  said 
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property  referred  to  in  said  Decree  have  adjusted  th»l!p 
respective  rights  between  themselves,  or  that  further  proceed- 
ings looking  to  said  actual  division  have  become  unnecessary 
and  further  proceedings  in  said  case  are  hereby  discontinued 
and  are  hereby  ordered  discontinued."  On  September  15,  1943, 
the  First  National  Bank  and  A,  G.  Wipperman  filed  a  petitioa 
In  which  they  set  up  the  entry  of  the  decree  of  partition 
entered  in  the  cause;  also  the  report  of  the  commissioners 
and  the  decree  ©f  sale.  The  petition  alleges  that  the  peti- 
tioners had  m  notice  of  the  filing  of  the  petition  of  Edm  Mix 
or  of  the  hearing  thereunder,  or  of  the  order  of  discontimianee 
entered  on  December  22,  1942,  and  had  no  knowledge  of  said  matters 
until  September  9,   1943.  The  petition  prays  that  the  order  of    I 
December  22,  1942,  be  vacated  and  that  t2ie  master  in  chancery     \ 
be  directed  to  make  a  sale  ©f  the  premises  in  accordanee  with     ' 
the  decree  of  the  court  ©f  April  27,   I936.  Alvina  Erdmann       i 
filed  a  motion  to  dismiss  the  said  petition,  upon  the  following   | 
grounds: 

'  '  ! 

"1.  It  is  apparent  that  the  lien  ©f  petitioner's  judg-    | 

ment  in  the  amount  of  $6,698,5^  has  expired.  Said  judgment  was  ' 
entered  May  7,  I933  and,  thsugh  more  than  seven  yearj/elapsed,  \ 
said  petition  contains  no  allegation  that  the  lien  of  said  judg- 
ment was  ever  revived.  Therefore,  the  petitioners  have  no 
standing  in  court  and  have  no  interest  in  or  lien  upon  the  real 
estate  nor  did  they  have  any  interest  or  lien  upon  said  real 
estate  when  the  order  of  discontinuance  was  entered* 

♦♦2,  Petitioners  have  not  now  and  never  had  any  such 
interest  in  said  real  estate  as  would  entitle  them  to  demand  a 
sale  in  partition.  Petitioners'  claim  is  as  judgment  lienors 
who  have  no  right  to  force  partition. 

"3#  The  title  holders  had  the  right  to  discontinue  the 
said  suit  without  the  consent  of  petitioners  or  over  theip 
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objection.  The  right  to  file  a  partition  suit  is  in  the 
title  holders,  not  in  judgment  lienors.  The  right  to 
prosecute  said  suit  and  the  right  to  discontinue  is  under 
the  exclusive  control  of  the  title  holders  and  not  the 
lienors, 

"4.  The  Court  has  lost  jurisdiction  to  vacate  the 
order  of  December  22,  1942,  as  more  tiian  thirty  days  have 
elapsed  since  its  entry.  It  is  apparent  that  petitioners 
had  lost  their  lien  on  said  real  estate  more  than  two  and 
one-half  years  before  the  entry  of  said  order.  They,  there- 
fore, had  no  interest  in  said  real  estate  on  December  22, 
1942  and  are  not  entitled  to  notice  of  the  motion  for  said 
order," 

Upon  a  hearing  of  the  petition  of  The  First  National 
Bank  and  W'lpperman  and  th«  motion  ®f  klvlaa   Srdmann  to  dismiss 
the  same,  the  court  entered  an  order  denying  the  prayer  of 
the  petition.  The  petitioners*  notice  of  appeal  prays  that 
the  said  order  be  reversed  and  the  cause  remanded  "with 
directions  to  vacate  the  order  of  discontinuance  heretofore 
entered  in  this  cause  and  to  order  a  sale  of  the  premises 
herein* " 

In  our  view  of  this  appeal  the  only  point  necessary  for 
us  to  decide  Is,  Had  the  eo tenants  tl»  absolute  right  to  have 
the  order  of  discontinuance  of  the  proceedings  entered.  If 
that  order  was  a  proper  one,  no  sale  of  the  preiaises  could  take 
place,  and  the  petitioner  (appellant)  states  that  if  he  is  not 
entitled  to  a  sale  of  the  premises  he  would  gain  nothing  by 
having  the  order  discontinuing  the  proceedings  racated. 

Section  42  of  the  Partition  Act  (ch,  I06,  par.  41,  111^ 
Rev,  Stat.  1943)  reads  as  follows: 

"Adjustment  of  rights  after  decree  of  partition.]  Sec, 
42.  In  any  case  where,  after  decree  of  partition,  and  before 
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division  or  sale  is  had  (as  the  case  may  be),  the  parties  in 
interest  shall  hare  adjusted  the  respective  rights  among 
themselves  so  that  further  proceedings  looking  to  such  actual 
division  or  sale  become  unnecessary,  an  order  sMll  be  entered 
discontinlng  further  proceedings,  whereupon  the  decree  of 
partition  shall  remain  in  full  force  and  effect  to  determine 
the  rights  and  interests  of  the  parties  as  adjudicated  therein, 
and  there  shall  be  no  judicial  division  or  sale  of  the  premises, 
rights  ©r  interests  pursuant  to  such  decree." 

This  section  was  enacted  in  I937,  which  was  after  the 
partition  suit  was  commenced,  but  its  provisions  are  remedial 
and  therefore  apply  to  a  cause  pending  at  the  time  of  its  enact- 
'^®^**  ^S^^-^-^^^-»-l*-^^^«-^.i-Co^         192  111.  579^  580,  58I5 
geKWey  V.  McTntyre,  360  m.  382,  388.)   The  order  of  dis- 
continuance was  not  entered  until  December  22,  I942.  The  peti- 
tioner does  not  contend  that  Section  42  does  not  apply  to  the 
instant  case.  The  respondent  contends  tliat  Section  42,  by  its 
terms,  expressly  authorizes  discontinuance  by  the  cotenants  ~ 

"the  parties  in  interest"  -  after  decree  of  partition  and  before 
sale  is  had.  The  petitioner  concedes  that  the  cotenants  had  the 
absolute  right  to  dismiss  the  partition  suit  before  the  decree 
of  partition  was  entered  but  he  contends  that  when  the  decree  of 
partition,  which  recognized  the  lien  of  his  judgment  on  the  in- 
terest of  Anna  Herzog,  a  cotenant  of  the  property,  was  entered, 
he  became  "a  party  in  interest"  within  the  meaning  of  Section 
42,  and  therefore  the  order  of  discontinuance  could  not  be 
entered  without  his  consent.  After  a  careful  study  of  Section 
42  we  are  satisfied  that  the  cotenants  had  the  absolute  right 
under  that  section  to  have  the  order  discontinuing  further  pro- 
ceedings entered. 

A  number  of  points  raised  by  the  petitioner  and  the 
respondent  have  been  ably  and  exhaustively  argued,  but  we  are 
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not  called  upon  to  decide  them  upon  this  appeal^ 

The  judgment  order  of  the  Circuit  court  of  Cook  county 
is  affirmod. 

JUDGMBKT  ORDER  APPIIBSED* 
Friend,  P.  J,,  and  Sullivan,  J,,  concur* 
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COMPACT,  (Plaintiff) 

Appellee- 

FRAKK  HJmDY,  JK„  et  al.. 

Defendants, 

FRANK  imm.DY,   JE„. 
(Defendant)      ' 
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APPEAL  FROM  QJSiCUa 
COURT  0?  COOK  COUHTY, 


Appellant, 
«.  J.JSIICE  SOAHUK  DEUVERED  m  OWBION  OF  THE  OODRI 

^a«*  HUn^a,.  Jr..  defendant,  appeals  froa  the'follo^ 
l«g  order  entered  by  Jadge  Pl.ber.  in  the  cirmt  court  of 
Cook  county,  on  October  ay,  1943. 


i.i,.j>AHY,  a  corporation  et  al 

VSt 


Mo.  430  9109 
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<^' 


HUBK  BHBMDY,   JR.,   at  al 

"  0  a  2  E  a 

"On  .action  of  Pedon,  Ry.n  &  Andreas,  attorneys  f„ 
Plaintiff,  and  Wis  cause  coding  on  to  be  heard  upon  the  s^rn 
complaint  herein,  and  it  appearing  that  p-orsuant  to  due  personal 
notice  upon  the  defendant,  rVan.  .^yady.  Jr..  and  upon  the 
s»rn  ccpiaint.  which  alleges  «.t  the  said  ^an.  BUnyady,  Jr. 
had  failed  and  refused  to  deposit  .oneys  of  the  corporation  in 

the  Svanston  Trust  &  Savings  i!„»i,    ^  , 

u  I  «  savings  Bank,  and  alleges  that  said  Ptank 

'«-yady,  Jr.  collected  and  received  large  su.s,  in  excess  of 
mtoen  Thousand  Dollars,  which  he  failed  to  so  deposit 

and  has  retained  and  failed  to  account  for,  and  the  said 
sworn  complaint  further  alleging  that  the  said  i^ank 
HUnyady,  Jr.  has  possession  and  charge  of  books  as  „11  as 
original  records  of  business  done,  amount  of  money  taken  In 
an.  amount  of  money  paid  out,  from  which  original  records  , 
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;n  "'  ""^""^^  -*  -  --  -o^^  have  ..e.  set  up  ana 

and  further  alleging  th^t   h«  v,„^  ^wv-j-ng, 

ness  Of  said  corporation  said  original  ...r.  . 

^«4^  original  records  and  said  books  of 

said  corporation;  and, 

"It  appearing  that  on  .ugust  P^i  lay,-, 

-ugusi;  ^j,  1943,  an  order  was 

entered  upon  said  Frank  Hunyadv  t>    . 

deliver  to   .  '   '   ^""^  °*^"^^*  forthwith  to 

deliver  to  and  upon  the  premises  of  Th.  tr 

^  °*^  ^^®  JJome  Laundry  &  Drv 

:;;r  rr,  ^-^  *°  ^'  ---  -  --^  -  j„,  .l. 

cel^rer,  all  books,  records,  vouchers  and  t>,. 
©f  sfl-s^  .  'icners,  and  the  corporate  seal 

ef  said  corporation,  and  especially  that  th..  ^  . - 

voices  or  «.  •  ^  '^^^^^^^  ^li  in- 

voices or  agaries,  vouchers,  ch&evc,  v..,   . 

lists  ana  .eccas  o.  ou-toJ  ^    ^'''*^'  ™^*°''^" 

cards,  the  minute  booir  «*>  4-^.  -^     xu;.  er 

record   .  -rporatlon,  stoo,  oertiflcate 

It  further  appearing  thn-f  ^  «  ^.^^ 
was  serv^H  certified  oopy  ef  said  order 

served  upon  said  Prank  Honyady.  jr.,  and, 

re=e,   ""  '"*'"''  '"'"'"^  **"'  ^'^^"^*  *»  -  P-tltlon  of  the 
receiver  on  fjip  ho-««,-  ^^ 

.ugust  26    ll  '  '  '^^  *°  ^''•°"'  '^^"^^  -=  -*»^<^  » 

faTle     '  '  '^'"^^^  "^^  ^^^'  ^-  -  =--  -se  .or 

miur     to  C0.PX,  ,,«,  said  order  entered  on  .u.ust  ,,.  x,4, 
and  said  Prank  Hunyadv     t^     .      .  "' 

Court    bv      .  "    ""  ''"'"  *°  '"""■  =--'  -"^  this 

nit         '  ^"""'  °"  '""^*  ^^'  ^^^^'  '--^  ~  a  writ 
0.  attaoh^ent  a.alnst  said  ^ank  Hunyad..  j,..  .^  ,^,  ,,  ^/^ 

brought  into  oourt.  m  the  custody  of  th.  Sheriff  of  Co  k. 

on  September  27.  1943;  aM.  '  '""^  '°^*^' 

"It  further  appearing  to  the  Oourt    and  f^„     *^ 
,„  <.. ,  ^-ourc,  ana  from  the  records 

m  this  cause,  that  said  Prank  Hmyadv     T,.  =     . 

™nyaay,  Jr.,  on  September  27, 
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1943,  admitted  to  this  Court  to  having  tai.en  the  sum  of  Seven- 
teen amdped  Dollars  belonging  to  The  Home  Laundry  &  Dry  Clean- 
ing Company,  and  admitted  having  taken  the  same  after  August 
23#  1943  (the  date  when  the  receiver  herein  was  appointed),  and 
said  Frank  Hunyady,  Jr.  having  been,  by  order  entered  September 
27,  1943,  found  guilty  of  contempt  of  this  Court,  and  haying 
been  ordered  to  deliver  all  books,  records  and  property  of  said 
The  Hoiae  Laundry  &  Dry  Gleaning  Company  in  his  possession  to 
Oscar  Isberian,  the  receiver  herein;  and  Oscar  Isberian,  the 
receiver  herein,  having  been  engaged  in  attempting  to  carry  on 
and  liquidate  the  property  and  affairs  of  said  corporationj  and 
the  hearing  on  said  matter  having  been  continued  from  time  to 

time  to  this  date,  and  the  defendant,  i?rank  Hunyady,  Jr., 
being  present  in  open  court  and  represented  by  counsel,  and 
said  Prank  Hunyady,  Jr.  haviag  wilfully  failed  to  turn  over 
said  sum  of  Seventeen  Kindred  Dollars,  which  he  so  admitted 
having  ta^^en  and  to  have  possession  of,  to  said  receiver,  and 
he  having  turned  over  only  a  part  of  the  books  and  records  of 
said  corporation,  and  his  said  conduct  being  wili^ul  and  coi^ 
tumacious  and  its  consequences  having  resulted  in  interference 
with  the  processes  of  this  court,  and  said  7vahk  liunyady,  Jr. 
being  in  flagrant,  open  and  wilful  contempt  of  this  court,  and 
persisting  therein,  and  having  failed  to  purge  himself  by  comply- 
ing with  the  orders  heretofore  entered  upon  him; 

"It  I»  Ordered  that  the  Sheriff  ©f  this  county  take  the 
body  of  Frank  BUnyady,  Jr.  and  hia  safely  keep  in  custody  until 
said  Frank  Hunyady,  Jr.  shall  pay  and  turn  over  said  sum  of 
Seventeen  Hundred  Dollars  so  in  his  possession,  together  with 
all  books,  records  and  property  of  said  corporation  in  his 
possession,  to  the  said  Oscar  Isberian,  the  receiver  herein, 
or  until  he  shall  be  otherwise  discharged  by  processes  of  law; 
"To  which  order  Frank  Hunyady,  Jr#  excepts  and  prays 
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an  appeal,  and  It  Is  Ordered  that  the  appeal  bond  be,  and  It 
is  hereby,  fixed  at  the  sum  of  Fgmt   Thousand  Dollars,  with 
surety  to  be  approved  by  this  court."  (Italics  ours.) 

The   record  in  this  case  is  incomplete  and  the  abstract 
filed  by  defendant  (hereinafter  ealled  appellant)  is  neither 
complete  nor  correct^ 

There  is  no  iiierit  in  the  main  contention  ©f  appellant, 
that  "the  record  fails  to  disclose  that  there  was  sufficient 
opportunity  given  ti^e  defendant,  ]?tank  Hunyady,  to  purge  hiti- 
self  of  the  charge  of  contempt  and  ti^  defendant  was  not  accorded 
the  fullest  opportunity  to  defend  himself."  The  report  of  pro- 
ceedings in  the  record  gives  only  a  report  of  proceedings  before 
Judge  Fisher  on  October  25,   1943,  and  it  is  upon  this  report 
that  appellant  bases  his  contention  that  he  was  not  given  suffi- 
cient opportunity  to  purge  himself  of  the  che.rge  of  contempt  and 
was  not  accorded  the  fullest  opportunity  to  defend  hiiaself,  but, 
from  the  judgment  order  entered  on  that  day.  Indeed,  from  the 
said  report  of  proceedings,  it  clearly  appears  that  on  September 
27,  1943,  appellant  had  his  day  in  court  and  was  found  guilty  of 
contempt  on  that  day.  It  is  true  that  a  new  counsel  for  appellant, 
on  October  2^;,   stated  to  the  court  that  he  would  like  to  put  his 
client  on  the  stand  and  have  him  explain  matters  to  the  court,  but 
it  is  also  true  that  the  court  stated  tliat  he  had  found  appellant 
guilty  upon  a  prior  hearing  of  the  cause  and  tiiat  it  was  thea 
too  late  for  him  to  offer  evidence.  The  court  further  stated 
that  after  he  found  appellant  guilty  upon  the  prior  hearing  he 
offered  appellant  an  opportunity  to  purge  himself  but  that  appellant 
had  failed  to  take  advantage  of  the  offer;  that  upon  the  prior 
hearing  he  (the  trial  court)  had  stated  that  in  sentencing  appellant 
he  would  take  into  account  the  good  faith  he  demonstrated  in  enablii« 
the  court  to  determine  Just  what  the  situation  was,  but  that  it  was 
now  apparent  that  appellant  does  not  realize  what  good  faith  is* 
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Between  the  time  of  the  hearing  wherein  Judge  Fisher  found 
appellant  guilty  and  October  25,  twenty-eight  days  intervened. 
It  seems  clear  that  the  contempt  of  appellant  shown  in  the 
court's  orders  was  persistent  and  contumacious  and  that  Judge 
Miner  and  Judge  Fisher  were  over-patient  with  appellant.  It  Is 
significant  that  appellant  has  not  seen  fit  to  present  a  report 
of  the  proceedings  that  took  place  before  Judge  Fisher  when  he 
was  found  guilty  of  contempt. 

Appellant  contends  that  he  "has  been  placed  in  double 
jeopardy  in  that  the  entry  of  the  order  of  Judge  Miner  dated 
August  27,  1943  passes  upon  the   identical  subject  matter  and  is 
a  direct  comitment  to  the  custody  of  the  sheriff  of  this  county 
to  be  held  in  the  common  jail  ©f  Cook  county  and  any  subsequent 
hearings  thereafter  and  specifically  the  order  of  October  25, 
19*3,  is  double  jeopardy  and  is  a  nullity."  We  assume  from  the 
very  short  argument  made  in  support  of  the  above  contention  that 
appellant  seeks  to  raise  the  defense  of  former  jeopardy,  and  it 
is  sufficient  to  say  in  answer  thereto  that  the  record  falls  to 
show  that  such  a  defense  was  formlly  interposed  or  even  suggested 
in  the  proceedings  before  Judge  Fisher.  Such  a  defense,  if  not 
interposed  in  apt  time  in  the  trial  court,  is  waived;  a  fortiori^ 
It  cannot  be  raised  for  the  first  time  in  this  court.  From  what 
we  have  just  stated  it  must  not  be  inferred  that  we  are  of  the 
opinion  that  there  would  have  been  merit  in  the  said  defense  if 
It  had  been  interposed  in  apt  time.  We  have  considered  two  other 
contentions  raised  by  appellant  but  find  no  merit  in  either, 

A  motion  was  filed  in  this  court  by  plaintiff  and  the 
receiver  to  dismiss  the  instant  appeal  and  we  reserved  judgment 
upon  the  motion  until  the  final  hearing,   jhlle  the  motion  has 
considerable  merit,  we  have  concluded  to  deny  it. 

The  judgment  of  the  Circuit  court  of  Cook  county  should 

be  and  it  is  affirmed, 

JODGlffiKT  AFFIRMED, 
Friend,  P.  J,,  and  Sullivan,  J.,  concur. 
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fill  mm&n  nu-L^t  eowwR*^ 

sAJUst  I.,  avuHM  Mil  ^mmmmt      ^ 

MU  immcs  mu^vfi^M  srjt^v^ti^  f^  &fik14«  of  lii  ect?!»t, 

•d  aai  t^  Jury  r«tiirB»4  a  rerdict  fiiMiiu§  th»  is»\je«  lis  th*»lr 
fftvor.    Jf^fiimt  Dae  •ntci'ttdi  en  th«  v<^r4iet  «aA  pl&in%iff  ?pi.'«^ld* 

Tmi  amlldsr  &i^  Mli«afe«th  ^&ia  ^oil^^r  t©  »«car©  ft  |sarehj:.s«r  fe* 
Mvtr  *eF»«t,  rillaels,     P'L::latlff  :..vil>Mltt««  tifee  fspopeafty  to 

flM  ««w»rt  r#fus«5^si  -fete  a^ll  at  ttet  prie*  ^t  agrexRd  t©  3«11  ftsr 

S13,fc^&a,     'm  th^  sa^i  day,  -prll  ?9i,  1-M1»  d^f^is^at  ^>*iei«l  J, 

ttMiB^«4  ef  th«  c^ntfiist  tfe»r«^t©f©re  sign-^a  by  ^ 

thereon,        -ill 
A&f«v4i^Li-  U  -^vefel^  Initi-'^led.i  sa«h  slmag^/     -rhere      .,^ 

«fts  •vlteMHi  %l»t  fei.      ^fet  u»ii«vi«'r^    ^*hia,  aasentf.'t  tn  s;;<€ 

iOM^jMM*      IrfT^tKr  %k:^-''  f'       ---'>r>t7^ct  Tfi^S  slglMNl  Iky  tm  V^li  f 

(NSll4«r^.     In  «««f»ctieii  *ith  tJMi  «««>«'■■••'        if  %hn  ■iionts^ct 

(mA  parssftiit  to  Its  trntrnt  6ef«.a&aiit«  'i^-*i^'  "H.'  int-iff  a 

olMMk  feir  vfvv  |?«ty.-W«  to  lt»  ©par-  '-    ■         -*■  r-  -  -t  -wBey 

t«  !>•  »^ll«d  OB  tilt  ?»Tc&ft»«  :   ■     ■  ,  ftili..--:'-       -^^s^jag, 

if^iX  3^^,  1941,  yialJitiff  a«fo«it»d  the  chffck  in  tbsi    ;sil5ur!&&ja 


■.^:\-       '        '*ii' 


•■^§ 


b© 


Kk* 


!•/  3,  19^1,    oat  i«y  5,  1941  pl&tiitlfr  m*  »tlfl«<l  by  tiw 

isi  th»  «^i»@>r.     fh»  r«««r4  dlsttXoMs  •vldftiiM  wiiieii  nhmm  oir 
t»«as  to  ffHei*  tHAt  ^fi»3aa&%ji  ip«piidi«t«d  th»  ««Matrjiet  miA 
wronigftiiijr  Mfa8#4  to  ^r«lMiMi  liis  ^ep«rty. 

ruiftUff  !iF«41aiii»i  it«  milt  to  miat&in  thl«  seU«wj 

In  its  own  aaat  Ufon  tlMit  iw«l  wstftt®  sale  eautrsot  ftatdriNS 
iato  ^ctwa^n  th«  Van  ^aild«jrt  ut3A  ttee  ctefiauJants  -nd  op^  tin 

'*fJsia  eoafopaot  aM  «armat  aAany  «I»U  &#  iutM  in 

•«0fo«  ^y  Vftii  i/d»»  E«(»Xty  ior|».   '^a?  ti#  ssatd»l  b«]»»fit  of 

parties  hewto^  »M  aft«?  eoaistin'iiitl^s  tip*  eeae^Ua  ©©atyaet 

t«  a  r*^f^wd  ©f  mrrmnt  aaamf.  It  shall  1»  tppli«^  ^irst  t® 
^y»»jit  «r  ^xpmsmm»  ijmwtV9^  fmp  s»U«r  ay  mU  ^cu^.^c,  ^.rd 
Meoad  to  ptifimm  »f  «»ld  een»issi<3ii.  biilaaea,  t©  ^  uaid 

liw  r«e«NI  4o«s  aot  dl»ui©»«  apon  what  groaad  tlk@  fwr^^et 
«M  *ir«et«d  i9at  it  1«  •a^g«»t«?4  tlmt  t^  trial  e««yt  ^34  tiiait 
pl«isitlff  lm&  m  ^ixfi^  latflKreitt  l&  tiui  «iiifej««t  sublttx'  «»  «%titl@d 
it  to  ^^:<s0wmt  ffm  u<if*aiftjii|s.     If  i^iAiatiff  hatM  «  ai>«oi*J 
intersst  In  tl»  4NifiMi»t  aecMiy  ]p<»qttlr<04  to  ^  ^i<i  -aai«ir  tte 
eoatratt  timt  ft^titlts  it  t«  r»e©ir«f  «««»  ia  it«  i»m  rigM, 
tter«  «aa  l»«  no  ^tuestioa  ^t  tl:i»t  it  m&^  out  a  ptUm  tmUt 
o««?u  «•  t®  4«r«»a&at«»  wreBffttl  c«Qe®li&tl©!i  of  tJ»»  ti^eit, 
wMefe  tfe«y  ««liv«r«fi  in  pfcya^at  sf  th«  •ariMist  mu^f^ 

%m  40^mmlMijLm  t*>»  fr«Pfl«ty  ©f  tte^-^  tM^l  e©wrt»«  aetiea  la 
^ir#etiiig  tJa®  v^rtilet  Is  Kbetlwr  pl«iatlff,  «M«lk  w&b  »»t  a 
y*rty  to  tist  eofitrftsty  t»»  tl»  right  &«  tJift  r-aal  wstat^*  ts^rok^r 
ia  tlto  tnuKi«eUiiist  te  aeiAtaifi  tM«  «>jdt  in  it&  ©«&  aio^,    Jto 
e«M  let  ¥•«»  elt©S  ©»!  m  Imv  hnmn  «aal»l  >  t®  flM  om  iliKr© 
th«  Pl£ht  &t  K  r«iil  «»%at«  ¥r©jctr  to  pvttdiaato  &a  «aUoa  on  a 
r«ftl  ftstftt«  «®»tr«et  iwi«;-  «  fis«t«**l  sitwitlflii  eMfAnOil©  to 


A^   t]kL^i 
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tmm  %•  r«e<nptr  SMMftr  ot  lt»  ?ri«»i|Ma  »f  wM«?h  it  h&»  Imma 
4«fviv«&  by  t!^  w^gfsa  ft«i  of  «ft&«inp»  itaa  states  in  Its 
&ri«f  tjmt  "liXaiatiff  &»  s»Il«r«»  ag«&t»  apoa  r<»««ipt  ef  saeh 
wmy,  b««euBt  X1«'&1*  to  Mit  fi»  tt."     nsiistif"' ..  ,  viitism  la 
thlt  r«gar«  i»  not  t«aftU«  «ltter  tti3«l«r  tUs  Isw  «r  ^ft  f&«ti» 
It  «lid  89%  r«a®iFt  Ui@  •«f8#«t  m&mj  In  ««.sfe  rw:^  €14  It  9V<»  te«« 
it  tu  lt«  poss«8 Aloft*       It  did  p**c#i»«  iffftudiints*  o.*i»ck  in  jssjpw 
iMttt  ©f  tJa«  ^fejcamst  mmmf^  isiil«fe  it  wa«  ^lllgsnt  in  di*|*@sitiiifi. 
riftlBtlff  «ma4  not  potaiWy  %m  ^,U  ilm&l*  tef  %\m  **ll«rs  te«©&iaa« 
d«f«fiAtLiitt  »3P«iiffUUy  atopp<Ni  ftt|r»iftitt  or  the  el?*©.--,  ^lae^  it 
«««ept«4  it  ia  good  faith  in  ^yaMit  #f  tin  mkrm&t  'j&amf  aadl 
«M  illig«iit  la  d«f©»itlng  it  far  e»li«i#tt«a,  J  Ja  sttp^-ert  ©f  its 
i«»t«&t  e9at«aUoii  plftlaUff  «it«s  mit.,.ir.  ^«»f35i^l«Jjaa,  94  Eaas,  J4a, 
aaA  l^iigJci  y>  ?\ftgl«ffii|.  97  Minn.  1^7.    Zn  tim  ir^sg^  !^as«  aji  a^^at 
^■4  i*f8«iV9d  tt  s»n  ©f  aaa^  la  ssrH  bills  t^t  Ms  ppiis^ipax. 
a*  m«  trtMA^mntty  ijn^mm^  te  ©joiMti^  tiws  g#rMia^  bills  for  & 
flftr  d0ll«y  eo«rit«rf!»it  bill.      fh»p©  tlM»  a£«at  s»aa  tiw  f»rty 
i»h»  ^,d  d^fr^Mfkl  Mm  and  it  «%s  Iw^ld  i^t  p,  344i     *^t  msm^t  tidtm* 
f6f«  ^  »&ld  timt  tfai  i?l»liifciff  has  ae  ^ii#flei«l  iftt«i*«8t  la  tl» 
efias*  of  &@tlQa  &n  wMeh  tisl-s  salt  i«  feyought,     .:&  tbs  acaits-ajryj, 
it  pUialy  ftpp«itr8  ttet  I'ds  i-lght  t©  rncor©!'  In  tM»  ectloa  i»  tbs 
Miy  ■dd«  la  «lii«li  &•  Cj^  iiid«a»ify  bife«#lf  ag»ljn»t  Uj«  righUiil 
elMim  of  i%i«  «ii^Xdf>9r  f<»  tht  !&»»  ^amsed  by  his  &W»m  of  tiw 
authority  lat5m*t#4  t©  him.*    In  Um  Pmjt^  «a»^  &n  a^ent  had 
r«e«i»«d  aoasy  fiMw  Ma  ^j?i«slpal  tt&  M  asai  la  fsjrMint  6f 
sertala  grala  pupeiiaMa*    By  aistalcft  t^  ag^il  a^reyyaid  tlat 
aall«p  of  tilt  gp»la«  «^  r«fafto«i  to  r^t^ra  tfe«  ojcaajss  ipayaoa^t. 
fte  ac^mt  saod  t^  MUar«     7^  aos^t  ^itld  i.t  9.  15ft     «1lte 
plfclatiff»a  a^aso  of  ^otlaa  la  his  o«9i  j^igHt  «a»  tb,sn  «^i|>lot«« 
for  Im  had  a  «|»«ial  proparty  ia  Vm  mamf  by  r^it^^oa  of  hXB 
paaaao&ion  &ad  ^sfi  f&ot  tisst  !:»  hb»  Uafelo  ppla&rily  for  it 
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to  til*  f*ner*l  ohmt  tUnriKir,  wim  ms  net  hmmA  u  pmwm  tiw 
tl»  A.fM^nt."     F^ith^r  Of  timm  f  i«s  i,*,  «^  ^ppUmti^m  U. 
t^  e«»^  «t  to.     la  ,.<,tii  9am  the  ^^^iU  hmi  m^y  in  umir 
$mmBMlm  *.^rh  h^Ui^^A  to  tii.ir  pi-li^UmU  *«d  tl«y  p.rt«a 
»itfe  t^  P«<s*sa@ii  «wr«ef  itaa^r  saali  9irmmtUm»B  that  r«o4c*- 
•«  th»«.  Ua^U  ta  t!»4r  prlmi;^!..     It  m.  ,i*<.s*^iy  ,^X4  th«t 

t*»t  thay  tetf  a  ifi^n  te  sii«  for  Ita  retui-ii. 

FUlatlf f  furtiwr  eent«ads  i»  lt«  arlglml  terl*f  tltftt  I/' 
«a»«l^t  ^im  i.e<|»«ii.«s  «a  i«t«rw%  in  Um  m^i^-ct  wv  -  af  t«a 

«i««^  «*r  «»  t0  i^ot#ct  iU  UitoP#«t«  aaa  that  it  m.  ^  right 
t«»  »i«lmt«Ui  tint  aatlc^R  ia  Its  ,w«  ««  as  «   m.M  pm^tf  bemfi- 
cUi-y  «M«r  t^  a««ti»«t,     It  is  ^ee..»»*iry  tn  Umm^  thl* 

e.^«tr...tlo,a,  *ia«  plMinUft^B  h^mfUiMi  Hit#r«st  in  th«  a<mtr..ct 
-ss  ..^rvlj  lueltotal  «»i  II  e^nst<i«6  in  its  r«pl^  -^rUr  ti^t  it 
3*unot  ^^.latala  tki»  suit  as  «  third  ^rty  h^mfin&rr. 

fh^  ^ttly  ot}»r  e«9«  «it«4  fey  Fl*ijBtiff ,  «&!«&  it  ca^i^ 
««|jp©rt«  it.  to8iti0a  tli<.t  It  h&i  a  rfgiit  to  «ai«t*la  tM«  i^ctisii, 

of  4a«tio?»«rs  t®  ««•  ia  t^lr  »«»  maft,  f^^  ^  l^|«««it  that  « 
mrcimmr  or  f^&i  «»tf*te  at  suctiim  f^ii«4  aaS^  relHis^  t&  ^y. 
^^  w  .j?j>#ar«4  tmt  4^t«ir  tte  i^op^rty  had  b««a  ^oeimd  ^mi  t© 
^liy  «P«»ii  Ms  Mgli  bid  lit  th»  ^mtim  h0  sl&m^  u  written 
»@lEB«wl«tp»nt  oi"  iii»  j^«itoj»  as!^  m  m&  Rmn  imtrmmnt  %im 
«w«^  «*  ^«  pr»aia«s  •x«<ititiNl  wmi^  e«afir.*Uoa  ©f  tij©  ^i«, 
>:tta9i«HS  to  tftia  iai^tr^t^mt  ims  «  '-immm^m  ©f  t«f.ms  &M  esmdi- 
tiattti  of  »ai«,*^  «s^  fif  »M«J|  s«.s  tl»  i^t»ir««*att     -i^o  t©  b# 
P&i4  aim  let©  mt  haaas  ©r  th«  sa«ti«®i«r  to  MAd  the  fearfe-alfi, 
and  to  ten  foi.f«iU^  t©  tlM  tt»«  of  thu  »«ll«r  la  <i&a«  tht  pir« 
«i»sep  siiaii  fsil  t©  ©i^ply  ?.itii  tijfi  r«Aii|»i«  of  tl»  t«»M  of  tiM 
taU,  w  y^-fuBilflrti  te  Ma  la  e«»«  of  a  ®8t«rl*l  d#fe«t  ia  iM 
titU."    K«liy  dl<s  aot  haw  ^w  $am.  *ith  Mi&  te  pi&y  th«  mqulxmA 


% 
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4«po«lt  AtjA  it  m&B  $£r««4l  b«tit««a  hla  asd  tHw  9iim0tl^»sb»«r8  %3mt 

im  might  f©  t©  Ms  store  aai  f«t  It  uai  ^y  it  nimrtXy  thmp«ift«r. 

avio6toa«t3p«  smi  Mm  for  It.     llwr*  tis«  stwrt  sal*  la  its  ovtgimt 
©ijiaiea  At  »jp.  a^i  «uUt  297t     "But  w^n  t&«  t«nw  tf  lil«  iMipl«r* 

ffi«jii^  Afid  9f  t&«  i«utl&oris9il  9»I«y  e^%«i&|ilat«  tlw  ptywHUt  of  « 
d«f€Mit  iat©  2sls  imMM  at  tht  tia*  ©f  ^m  mistiem,  »M  b«for« 
til*  ««Bpi«tlfta  of  tli@  si£i«  %f  tim  4^liWTf  of  «li»  4««4y  m  stftatt, 
in  i^lAtiOA  te  &mh  iipetitf  in  t  :i«  sas*  j^titiea  at  h«  <io«^s  to 
tl^  ]iri««  of  perssai&l  prepirty  m&IA  and  d!»liv«P4»«  br  M^.    Si 
my  roofiivt  «jsi  r«o«ipt  for  tJ»  d^positi  hin  Uoe  fear  «»^4»sio»i 
viXl  AttseJi  to  it|  suB^  we  s«e  iio  reason  ishy  !%  ^aajr  i^t  s%h»  f^y  it 
i«  M«  owR  m^!»,  whei%»\r«r  an  astian  for  %h»  isifosit^  oopayrfilW  fiNM 
tlte  etlMMT  i»tfj*ehas«  aoatjr*  saoy  bftoene  soooss&ry*^    St^oimr^  ott 
fcUtioB  for  reirioir  (r<9li«^.rias)  ^a  a44iUe»Ai  ofiaii^i  «&.s  fix»4 
ia  11M.0&  %Sm  ttosri  nolA  At  f •  29f  1     nt  t^  i&«»a«r  h&4  imm  pol4 
to  tbi  *ittt^i(Mi«»s^  ^mf  mnXA  hoto  x>«o«iv»4  it  omI^  ao  ai^i«lo 
for  tiw  ooilor.     It  is  b^catiiso  th»r  g&i^«  er«4it  to  tiMi  ^titioiws' 
at  Ms  roqaostt  aM  T»liM  ilj^oa  M^  ftxjpo^oss  i^oniso  to  fiii^»  ttm 
OBOiu&t  iB  t^iar  leaiio  «t  mk  ooxtr    day*  ti^^t  t>ier  or*  «iititlo4  t» 
siftiatoia  tholv  aetioa  ai^iiist  Ma."    It  will  0«  aeto^  titet  Iq  its 
tUmX  oi4aloa  i&  timt  aaso  th#  ^ourt  ii^M  tl»t  tliM  «iotioaooro 
li»4  ao  rislit  to  JSftiatoia  oa  ooti^Bi  ofoiast  mmUj  «a  tim  vfittoa 
oeatjraot  botwoea  tlio  ewmr$  of  tlio  fropoytsr  oatt  tlio  d«f&iiiXUfli 
9aro^£Oir  but  tbot  tlar  o»]N»  oatltled  to  saaiateia  tJiolir  a<itioa 
agalast  Ma  ea  Ms  oxfross  oral  pres^aa  to  tliita  ^»t  Its  wmiUk 
fOjT  tho  Aofosit  if  tbtr  g&r^  Ma  saffloioat  tlao  to  go  to  Mi 
•toro  aa&  got  tte  $2d&»    Cortaliiljr  aeitlMi]*  iM  roaooaiag  of  tte 
ooart  ia  that  &&&•  nor  tbo  ooa43.tt»ioa  roaolMii  by  it  ia  oittiar  its 
«rlglaal  or  fiaal  deeisi«ii  o&ja  b6  8*14  to  2»o»  aiiQr  appXlo^ti^^  to 

wMJa  it  is  tru®  ti»t  pXaiatiff  oas  doj^vot  af  a  omheMk 


mi  c>^^  U 


•  XiOo 


■^a 


•ioa  wMoiJ  It  mmHA  ltAv«  b««n  <muti«i  to  r0««lm  if  %}>•  MtrjMst 
awiiy  Ittd  W«ii  jMld  AMI  tiM  SAl*  lift«|  l»Mai  «on»a!»!e&t#4,  tte  eea- 
tr«ot  mt  im4mg  •taevdiag  to  its  t«nit«  for  tlw  mtml  %«atfit 

<if  ti»  parU«8  y)«i>«t«  Had  ^ay  rigfet  ©f  i»eti«ii  tliat  ®«y  imf 
aceriwd  th«r«uad«r  )»M««t«  ©f  tfe«  «ll«i«4  vrs^fm  s^l^^yig  »f 
Pft3n*at  «tt  tli«  «%piW8t  aimMf  ©iseek  toy  a»f#i»iaiiit«  sal  tlwlr 

r«9ii&ltttl«a  ©f  tlMir  ««atr««t  tMii«4eie«d  «£$Xtt»i««ly  t©  ttot*^. 

K©  ai>«  ii^u«4  to  Jield  timt  flaintiff  tia4  n©  »a«ii 
lat«r«»t  i«  t^  £4i^|«et  »att©»  a©  «!ititl«4  4t  t&  m&im%$^i3Sk  Uil« 

«©tl^  &aA  tisM%  tbm  ©ottrt  pvepmeXy  41r^«tti  t&«  v©jf^t©t  is 

l*(t  %i»  r©«i»€aa«  stat©d  *j©»«ia  tia©  J^pi©at  ©f  tli© 
»iPirl©i?  «©ttrt  ©f  C©0k  ©©vaty  it  afflpss©^. 
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JAMES  J,  BAKBOUR,  ) 

Appellant.       )  „ 

)    APPML  FROM  fiRCUIT 

V.  ) 

)    COURT,  COOK  COUNTY 
TBE  WILLETT  COMPANY,  a         )      ^  ^  ^  t-  (^ 


corporation,  )     ^  >^ 

Appellee.      )     tJ  /W 

im.  JUSTIGB  SULLIVAN  DELIVERED  THE  OPINION  OF  THE  COURT, 

This  action  was  "brought  by  plaintiff,  James  J,  Barbour, 
to  recover  $10,000  from  The  Willett  Goinpany  on  an  alleged  implied 
agreement  of  defendant  to  pay  that  amount  as  rent  for  certain 
garage  storage  space  for  a  period  of  nine  raonths,  A  verdict 
was  returned  by  the  jury  finding  the  issues  against  defendant 
and  assessing  plaintiff's  damages  at  ip6o.   Plaintiff  appeals. 
The  complaint  alleged  substantially  that  plaintiff  paid 
.$^0  for  a  quit  claim  deed  to  the  premises  located  at  the  northwest 
corner  of  Vernon  Park  place  and  Desplaines  street,  GMcago,  Illi- 
nois; that  when  he  acquired  title  thereto,  a  receiver  theretofore 
appointed  by  the  Circuit  court  in  a  foreclosure  proceeding  then 
pending  therein  was  in  possession  of  the  premises j  that  said  pro- 
ceeding was  brought  to  foreclose  a  trust  deed  against  the  property 
and  same  was  sold  on  karch  19,  19^1  by  a  master  in  chancery  pur- 
suant to  a  decree  of  foreclosure  and  sale;  that  defendant  as  a 
tenant  of  the  receiver  occupied  a  portion  of  the  first  floor  of 
the  building  in  question;  that  plaintiff  redeemed  the  property 
on  March  l6,  1942  from  the  foreclosure  sale  by  the  payment  of 
$1,903,66,  which  Included  the  amount  for  which  the  property  had 
been  sold  by  the  master  and  interest  thereon;  that  the  redemption 
was  made  within  12  months  after  the  date  of  the  foreclosure  s&le; 
and  that  after  plaintiff  made  said  redemption  he  caused  to  be 
delivered  to  the  president  of  the  defendant  company  the  following 
notice : 
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-oiq  biiija  Ssuii    jgsajrrffeiq  '  :>--  nl  2*^x  n rr^r-^.^-t  nf;-r,ffc..: 

-  •!-..£  Y-:-:^u..rio  xii  -isc;  ;:    ^  j  ^^jog  g^,,^  g^^g  ^^^ 

.   siss  9iir3oIo9'i.ol   edcf  ufoil  l  .         ^   .£  rlei-^M  no 

■    -         •  ■        «.      '■.<,-. 
-  ^i^.v    v(:;yuajaj.  jsxXii   itio:.  -^j  oXoa  used 

i^'I  fiiiid'iw  -s&jb:}!  8BV/ 
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"April  9,  1942 
"To  The  railett  Company: 

"YOU  ARE  HEREBY  NOTIPTim  +v>^4-   t 
real  estate  situated  in  the  rftvnlVJ^  ^^  *^®  ^'^^^  of  ^ 
and  State  of  Illinois     dJ?^T^?iS  ^  Chicago,  County  of  Cook 
follows),  being  lo?atld«?S^?  ^t  ^^®P^  description 
Park  PlaJe  and^Des  llaines   St?eS?'   ?h^?\"°^"^^  °^  ^^^^«« 

thereto  by  deed  of  convl^anerj^Ln^J  I  acquired  title 
A.   D.   1942,   acloiowledgerSd  reoor^i*?^  H^^  ^^^  °f  ^^r«ii. 
Office  of  Cook  Oountv     Tn?nJ       f?®"^.^"  ^^®  Recorder's       ' 

March  iL  A.  D     Sp     reJLf  Jh^""^^  ^^^^  title  i  did, 'on 
closure  lale  whiS  g|d  Se^n  hell  f-^ii^^.T^'^'  ^^0=^  ^L  ?ore- 
suit  foriaerly  pending  in  the^i?r>nv^?  ^^^  ^^1  ^*  ^941,  in  the 
Illinois,   -Hf  and  caused  a   L^f^??^\^°^^  ®f  ^^0°^  Codnty, 
issued  by  JohnX  ctrllLi  ""^^  ^^^'°^^  °^  ^'^'^^  redemption' 
recorded  in  said  ReeoJI^I  Sffcf  "f ''  ^^  Chancery,   to  be 
I  am  informed  that  you  occud?  f  So.??«''^^^  ^'''  ^942  ^-^^-. 
claiming  a  right  to^so  eccuSv  tt^.l^^  °^  f"  ^^^^  ^^^^te* 
heretofore  apjointed  in  saifs^tr  ^®  Received 

"YOU  AHE  HSEEBY  IfOTIFIED  that   th^    0=4^,= 
power  or  authority  to  make  snv  J?!i  J?       fi^  Becelver  had  no 
would  extend  heyonathTiL^L         t  °^  ^^^^  premises  which 
Of  said  premises  and  i?  yoS  ?oJ??nf  "^  ""^^^^  ®^  possession 
said  premises  now  ocoipiJd  by  yoj  ?or^orr?F  ^^/^^^^^^^  ^f 
beyond  the  inception  of  my  rLh?  or  L^         J^""  ^^^^^^  '^^ys 
I  Will  treat  yoi  as  my  teLnt  for-  f  f^'^^^l^^'^  °^  "^^^  premises 
the  inception  of  my  sfid  ?i?ht^J       *®'''"  ?^  ^^"®  ^^o^^^is  from 
of  $10,000  for  the  sairi  «?i^       of  possession  and  at  a  rental 
If  you'desire  to  occuJy  Se  sa?d  nl^-^^°^'  ^^^^^^^  "^^  ^^nce, 
longer  period  of  tJ^^^^Jr  a?  f  differ ^f'  T."^^  ^^°^^*  f°^  ^ 
attorney,  Edward  >!    3     L?t-i«     „£  ^®^i  rental  you  may  see  ay 

Buildini;  10  iouth-L^SaUe  3?fe:t''Shi°ci^Jr  ^i%f^  ?°°^^  114oTtls 
probably  be  able  to  arranS-  te^^«%^?fol^°i   Illinois,  and  he  will 
however,   such  other  Srm«^L?     f  satisfactory  to  you.  Unless. 
before  Stated,  ^  "^""^  ^"^^  "^^^  *^^  ^^^^  '^Hl  ^e  as  herei^ 

James  J,  Barbour," 
The  complaint  further  alleged  that  defendant  "has  ever 
thereafter  remined  In  possession  of  said  first  floor  and  has 
never  paid  any  rent  therefor  to  plaintiff  nor  arranged  any  terms 
«lth  Plaintiff  for  occupancy  of  said  premises,   or  any  part  there- 
of other  than  the  terms  mentioned  in  said  notice,"  and  concluded 
with  a  prayer  for  judgment  against  the  defendant  for  "$lo,000, 
the  rent  specified  m  the  said  notice  f.r  the  nine  months  period 
nentloned  m  the  said  notice,  together  with  Interest  thereon." 

Defendant's  answer  denied  the  material  allegations  of  th. 
complaint. 
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Defendant  is  engaged  in  the  trucking  business  and  its 

main  gcirage  and  a  large  lot  used  in  connection  therewith  are 
directly  across  the  street  .frcaa  the  property  purchased  and 
redeemed  by  plaintiff.  This  property   i»  120  by  180  feet  and 
a  three  story  brick  building  had  been  erected  thereon  6o  or  70 
years  ago.  There  were  stores  on  the  first  floor  on  the 
Desplaines  street  side,  apartments  on  the  second  and  third 
floors  and  a  portion  ©f  the  first  floor  on  the  Vernon  Park 
place  side  was  formerly  used  as  a  barn  or  a  garage.  The  entire 
building,  including  the  garage  space,  was  stove-heated  and  in 
"very  poor  condition."  Photographs  in  evidence  show  tliat  the 
garage  was  in  a  very  delapidated  condition* 

On  April  5,  1942  defendant  arranged  with  the  receiver  to 
rent  the  garage  space,  about  50  foot  square,  for  $25  a  month  on 
a  month  to  month  basis.  It  paid  $2$  In  advance  on  said  date  for 
one^month's  rent  and  iismediately  moved  some  obsolete  and  junked 
trucks,  from  which  the  tires  had  been  removed,  into  said  garage 
space  from  its  own  lot.  V,'hen  defendant  received  plaintiff's 
notice  of  .kpril  9,  1942,  heretofore  set  forth,  it  iimBediately 
turned  same  over  to  the  receiver,  who  filed  a  petition  in  the 
foreclosure  proceeding  to  enjoin  plaintiff  from  interfering  -#ith 
said  receiver's  possession  of  the  property.  After  a  hearing  on 
the  receiver's  petition  and  plaintiff's  answer  thereto,  an  order 
was  entered  restraining  plaintiff  from  interfering  with  the 
receiver's  possession  of  the  property,  Upon  plaintiff's  appeal 
from  such  order  it  was  affirmed  by  the  Appellate  coui't.  The  order 
was  not  interlocutory  but,  after  affirmance,  it  was  a  final  deter- 
mination of  the  receiver's  right  to  the  possession  of  the  property 
during  the  period  of  his  receivership.  Defendant  made  further 
rental  payments  of  $25  a  month  in  advance  to  the  receiver  on  May 
5,  1942  and  June  5,  1942.  On  June  20,  1942  the  following  notice 
was  sent  by  the  receiver  to  all  of  the  occupants  of  the  building. 


ios  nl  bmii 


:'    {=.    bt: 


•J?  nlsrr 


ax 


aL.a    u^^J    WCiiC 


O^    •J^VJOf'ST    S: 


♦  fIGiCt 


c>.^(^r 


i   \1SiV 


,!  «' 


i         ?X    ^P    XlTqA    Jo    P,?t.tO!'r 


iia   all' 


evf-f 


i  «Et3-  1©  no,; 


'>!;;!■ 'J' 


on  13V  ^ 


.•oou  Siij  'lo  11 


ui;t  --^{f  ;tnos   saw 


including  defendant: 


"Chicago,  Illinois 
June  20  th,  194-2 


"To  all  occupants  of  the  building,  or  any  part 
thereof,  known  as  Numbers  612  to  622  South  ; 
Desplaines  Street  and  700  to  716  West  Vernen 
Park  Place,  and  garage  or  stable  in  the  reap 
thereof,  in  the  City  of  Chicago,  County  of 
Cook  and  State  of  Illinois: 

"YOU  ARE  H3REBY  NOTIFIED  that  on  June  19th, 
1942,  the  period  of  redemption  expired  and  any  right  to 
possession  as  Receiver  is  noTJ  at  an  end,  James  J.  Barboxur 
is  the  present  owner  of  said  premises  and  you  are  now  his 
tenant  subject  to  such  terms  as  you  and  he  can  agree  upon 
f©r  your  further  occupancy  of  the  premises. 

Frank  A.  Sloan. 
Receiver,  Chicago  Title  and 
Trust  Company  versus  Dollie  Lelteh 
Circuit  Court," 

According  to  the  undisputed  testimony  of  Raleigh  Baum, 

defendant's  traffic  manager,  plaintiff's  attorney,  Edward  H,,  S« 

Martin,  cane  to  his  office  in  June  or  July,  1942  and  requested 

$60  a  month  rent  if  defendant  desired  to  continue  to  occupy 

the  garage  space  and  he  (Baum)  offered  $35  a  month  rent,  which 

Martin  refused  to  accept.  On  July  5  or  6,  1942  defendant 

removed  all  of  its  property  from  plaintiff's  premises  to  its 

own  lot,  3aum  testified  that  Attorney  Martin  telephoned  him 

early  in  August|  tliat  "he  said  that  he  understood  that  we  were 

stiXl  in  the  property,  that  fie   had  some  stuff  there,  which  I 

didn't  know  anything  aboutj  and  all  he  said  at  that  time  was, 

•You  are  going  to  be  sued.'"  Robert  Anderson,  defendant's 

general  -manager,  testified  tliat  he  was  apprised  by  Baum  of 

Attorney  jiiartin's  telephone  call;  that  on  the  following 

morning,  August  7,  1942,  he  took  some  men  over  to  plaintiff's 

premises  to  remove  therefrom  defendant's  property,  which 

Attorney  Martin  had  complained  aboutj  that  the  garage  was 

locked  and  he  could  not  gain  entrance  thereto  until  one  Kemp, 

who  was  a  tenant  in  one  of  the  apartments  and  appeared  to  be 

plaintiff's  janitor,  produced  a  key  and  opened  the  lock  on  the 

garage  doorj  that  defendant's  employees  then  moved  7  or  8 
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Chicag*  Sun  wagons  from  said  garage.  It  appeared  that  the 
Chicago  Sun  wagons  had  been  moved  into  plaintiff's  garage  about 
July  22,  1942  by  oae  of  defendant's  employees  on  his  own  initia- 
tive and  without  being  authorized  to  do  so  by  any  of  his  super- 
iors and  without  their  loiowledge.  It  was  shown  by  undisputed 
evidence  that  the  reasonable  rental  value  of  the  garage  space 
in  question  was  not  in  excess  of  $25  a  month. 

Plaintiff's  claimed  right  to  recover  $10,000  from  defend- 
ant for  rent  of  the  garage  space  for  a  period  of  nine  months  is 
predicated  solely  on  his  notice  ittK^tssixsk  of  April  9,  1942 
and  his  offer  contained  therein.  That  notice  recited  his  ac- 
quisition of  the  title  to  the  premises  in  question  on  llarch  14,  : 
1942  and  his  redemption  of  the  property  on  karch  I6,  I942  from   ! 
the  foreclosure  sale,  which  was  had  on  iiarch  I9,  1941.  It 
clearly  appears  from  said  notice  that  plaintiff  represented  to 
defendant  therein  that  his  right  to  the  possession  of  the  propertj 
had  its  inception  on  the  day  he  redeemed  it,  which  was  just  a  few 
days  before  the  expiration  of  the  twelve  month  redemption  period. 
Ho  suggestion  is  made  in  the  notice  nor  is  any  reference  made 
therein  to  any  other  day,  date  or  time  when  his  right  to  posses- 
sion had  its  inception.  It  will  be  noted  that  the  notice  of 
April  9,  1942  advised  defendant  that  ''said  receiver  had  no  power 
or  authority  to  make  ai^  lease  of  said  premises  which  would 
extend  beyond  the  inception  of  my  right  ©f  possession  of  said 
premises  and  if  you  continue  to  occupy  the  portion  of  said 
premises  now  occupied  by  you  for  more  than  thirty  days  beyond 
the  inception  of  my  right  of  possession  of  said  premises  I  will 
treat  you  as  my  tenant  for  a  term  of  nine  months  from  the  incep- 
tion of  my  said  right  of  possession  and  at  a  rental  of  $10,000 
for  said  nine  months  period,  payable  in  advance,"  The  notice 
eannet  be  reasonably  construed  otherwise  tlian  that  it  meant 
just  what  it  said  as  to  when  plaintiff  claimed  his  right  to  the 
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possession  of  the  property  accrued  and  it  is  susceptible  of  no 
other  construction  than  that  the  inception  of  his  right  to 
possession  was  on  March  l6,   1942,  when  he  redeemed  it.  It  was 
solely  because  he  attempted  to  assert  his  right  to  possession 
as  of  that  date  that  the  receiver  instituted  the  injunction  pro- 
ceeding in  the  foreclosure  suit  that  resulted  in  the  order 
restraining  plaintiff  from  interfering  with  the  "peaceful  posses- 
sion of  the  receiver  during  the  Ume  he  snajl  continue  as  re- 
ceiver,"  The  effect  of  the  injunction  order  was  to  confirm  the 
receiver's  right  to  the  possession  and  control  of  the  property 
until  June  I9,  1942  and  to  deny  plaintiff's  right  to  the  posses- 
sion thereof  on  March  I6,  I942  or  at  any  time  thereafter  until 
June  20,  1942,  Plaintiff  having  no  right  to  the  possession  of 
the  property  when  he  served  the  notice  of  April  9,  1942  on  de- 
fendant, such  notice  was  wholly  ineffective  as  an  offer  of  rental 
predicated  on  his  right  of  possession  on  March  16,  I942,  when  he 
redeemed  the  property.  Plaintiff  sought  by  said  notice  to  contract 
for  the  rental  of  property  that  he  had  no  right  to  rent  at  that 
time. 

But  it  is  urged  in  effect  that  the  notice  was  so  artfully 
drawn  that  it  should  be  construed  as  refer ing  t©  plaintiff »s 
right  to  possession,  whenever  it  had  its  inception.  In  other 
words,  it  is  claimed  that  although  plaintiff  had  no  right  t© 
possession  until  JUne  20,  I942,  the  notice  of  April  9,  I942  and 
the  offer  contained  therein  shoiUd  be  held  to  have  continued  in 
effect  until  after  the  receiver  had  relinquished  control  and 
possession  of  the  property  at  the  expiration  of  the  fifteen^onth 
redemption  period  on  June  I9,  I942.  The  difficulty  with  plain- 
tiff »s  position  in  this  regard  is  that  the  notice  of  April  9,  1942 
related  solely  to  his  elaimed  right  to  possession  on  March  I6,  1942, 
when  he  redeemed  the  property,  and,  as  has  been  seen,  the  effect  of 
the  order  entered  in  the  foreclosure  proceeding  enjoining  plaintiff 
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from  interfering  with  the  right  of  possession  of  the  receiver 
was  to  extinguish  and  destroy  plaintiff's  notice  to  defendant 
Of  April  9,  1942  and  the  offer  contained  therein,  oince  plain- 
tiff's offer  to  rent  the  garage  space  tG  defendant  for  $10,000 
was  fer  a  period  of  nine  months  coimencing  "not  m©re  than  thirty 
days"  after  he  redeemed  the  property  on  March  l6,   1942  and  since 
it  was  made  at  a  time  when  bB   had  no  right  to  the  possession  of 
th«  property  or  to  rent  same,  there  could  not  have  been  a  valid 
acceptance. 

Even  though  it  be  assumed  tliat  plaintiff fs  notice  of 
AprU  9,  1942  continued  in  effect  and  constituted  a  valid  offer 
to  defendant  as  of  June  20,  1942,  when  his  right  to  the  posses- 
sion of  the  property  actually  did  accrue,  defendant  did  not 
"centime  to  occupy"  the  garage  space  "for_sore^MQ_fchlrtzjdaza 
beyond  the  inception  of  plaintiffs  right  of  possession.-' Defend- 
ant removed  all  of  its  property  from  the  premises  on  July  5  or 
6,  1942,  when  it  was  unable  to  agree  ^th  plaintiff  ts  attorney 
on  a  fair  rental  for  its  continued  occupancy.  Defendant  having 
removed  its  property  within  thirty  days  from  June  20,  I942, 
there  was  no  continued  occupancy  of  the  premises  by  it,  which 
could  possibly  be  considered  as  an  implied  acceptance  of  plains 
tiff ts  rental  offer  of  $10,000  for  a  nine-month  period.  To 
support  his  implied  acceptance  theory  plaintiff  must  then  rely 
solely  upon  the  fact  that  one  of  defendant's  employees,  on  his 
own  initiative,  moved  7  or  8  Chicago  Sun  wagons  from  its  lot 
into  plaintiff's  garago  on  July  22,  1942,  where  they  remained 
until  August  7,  1942,  when  Attorney  Martin  telephoned  defendant's 
traffic  manager  and  told  him  that  some  of  defendant's  property 
was  at  that  time  in  plaintiff's  garage  and  tiiat  defendant  was 
"going  to  be  sued."  The  Chicago  Sun  wagons  were  immediately 
removed  and  it  clearly  appears  that  defendant's  employee,  who 
placed  said  wagons  in  plaintiff's  garage,  did  so  without 
authorization  or  direction  from  any  of  his  superiors.  Even 
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if  plaintiff's  notice  and  offer  of  April  9#  194-2  had  subsist** 
during  the  sixteen  day  period  the  Chicago  Sun  wagons  were  in 
his  garage,  in  our  opinion  this  was  not  such  an  occaptincy  of 
the  premises  as  constituted  an  impUed  acceptaace  of  his  offer 
and  entitled  him  to  recov«r  $10,000  rent  froa  defendant* 

Since  the  only  offer  made  by  plaintiff  to  rent  the  garage 
to  defeadaat  for  $10,000  for  a  nine-month  period  was  contained 
in  his  notice  of  April  9,  1942  and  since  that  notice  was  extin- 
guished and  nullified  by  the  injunction  order  entered  in  the 
foreclosure  proceeding,  there  never  was  a  valid  offer  m&d®  by 
plaintiff  to  rent  the  garage  to  defendant  for  $10,000  for  a  aine- 
month  period  and  therefore  there  could  not  have  been  an  accept- 
ance by  ijaplication  or  otherwise* 

Plaintiff's  claim  viewed  in  any  light  is  entirely  lacking 
in  merit.  The  allowance  by  the  jury  of  $6o  damages  to  plaintiff 
undoubtedly  represented  what  it  considered  sufficient  compensation 
for  the  period  the  Chicago  Sun  wagons  were  in  his  gara^. 

For  the  reasons  stated  herein  the  judgment  of  the  Circuit 

court  of  Cook  county  is  affirmed, 

JQmMBM  kWIBMB^ 

Friend,  P,  J.,  and  Scanlan,  J,,  concur. 
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CHARLES,  PfflLIP  and 
GEORGE  MOULOPOULOS, 

Appellants, 

THE  NORTHERH  TRUST  COMPANY, 
a  corporation. 

Appellee, 

m.   JUSTICE  SULLIVAN  DELIVERED  THE  OPINION  OF  THE  COURT. 
This  action  was  brought  by  plaintiffs  Charles,  Philip 
and  George  Moulopoulos,  against  defendant.  The  Morthern  Trust 
Company.  On  defendant »s  motion  plaintiffs*  amended  complaint 
was  stricken  and  their  suit  dismissed.  Prom  such  order  of 
dismissal  plaintiffs  prosecuted  an  appeal  directly  to  the 
Supreme  court,  which  transferred  the  cause  to  this  court. 
In  transferring  the  cause  the  Supreme  court  filed  an  opinion 
(Moalg£oulos  V.  Northern  Trust  Co-j  384  111,  41  [Advance 
Sheets  No.  1]),  in  which  it  set  forth  the  nature  of  plain- 
tiffs* complaint,  the  proceedings  In  the  trial  court  and  the 
result  thereof  as  follows: 

"This  appeal  seeks  the  reversal  of  an  order  ©f  the 
circuit  court  of  Cook  county  striking  the  complaint  and 
dismissing  the  suit  of  appellants,  George  Moulopoulos. 
Charles  Moulopoulos  and  Philip  Moulopoulos,  against  defend- 
ant, the  Northern  Trust  Company,  of  Chicago,  The  complaint 
contained  no  designation  as  to  ^vhether  it  was  in  law  or 
equity,  but  the  cause  was  placed  on  the  chancery  docket. 
In  sustaining  a  motion  to  strike,  the  chancellor  entered 
an  order  finding  the  complaint  insufficient  as  to  the 
equitable  issues  and  gave  plaintiffs  leave  to  amend  within 
twenty  days  by  setting  forth  any  equitable  issues  in  separate 
counts.  In  the  same  order  the  law  issues  or  causes  of  ac^ioa 
were  by  the  court  transferred  to  the  law  side  for  disposition 
on  the  motion  to  dismiss,  A  motion  to  vacate  that  order  was 
denied  and  another  judge,  hearing  the  law  calendar,  sustained 
the  motion  as  to  all  law  issues  and  gave  plaintiffs  five  days 
to  amend.  On  the  failure  of  plaintiffs  to  meet  the  rule  an 
order  was  entered  dismissing  the  suit  at  their  costs, 

*****  Since  neither  party  gained  nor  lost  a  freehold 
as  a  necessary  result  of  the  order  appealed  from,  our  inquiry 
must  be  limited  to  the  question  whether  the  title  to  a  free- 
hold is  so  put  in  issue  by  the  pleadings  that  a  decision  of 
the  case  necessarily  involves  a  determination  of  such  issue, 
(Lederer  ▼,  Rosenston,  329  111.  89;  United  Electric  Coal  Cos. 
V.  Keefer  Coal  Co.j  338  lU.  288.)  In  order  to  arrive  at  a 
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solution  of  the  problem,  it  is  necessary  to  analyze  the  complainf 
which  contains  many  confusing  averments  and  a  prayer  for  relief 
that  does  not  aid  in  clarifying  the  pleadings. 

"Eliminating  excess  verbiage,  the  complaint  as  amended 
avers,  in  substance,  that  defendant,  as  executor  of  the  estate 
of  Edward  H,  Pitkin,  deceased,  and  as  such  clairrdng  to  be  the 
owner  of  a  $40,000  note  sacured  by  a  trust  deed  or  mortgage  on 
certain  Cook  coxmtj  real  estate  belonging  to  plaintiffs,  filed 
a  suit  to  foreclose,  which  resulted  in  the  appointment  of  a 
receiver  for  said  properties,  a  decree  for  the  sale  of  the 
premises,  the  purchase  thereof  by  The  Northern  Trust  Company 
and  a  deficiency  decree  for  ^$,523,77,     It  is  then  averred  that 
shortly  prior  to  the  institution  of  the  foreclosure  proceedings 
The  Northern  Trust  Company,  through  its  duly  authorized  officers, 
entered  into  an  oral  agreement  with  George  I.Ioulopoulos  and 
Charles  -loulopoulos,  who  had  acquired  the  interest  of  Philip 
Moulopoulos,  by  which  the  executor  agreed  that  upon  the  con- 
clusion of  the  foreclosure  proceedings  and  after  the  procurement 
©f  a  deed  to  the  premises,  the  purchaser  would  deliver  to  George 
Moulopoulos  a  contract  for  a  warranty  deed  thereto  for  a  sum 
equal  to  the  amouat  due  on  the  mortgage,  plus  interest,  taxes 
advanced  and  costs  of  suit,  less  rentals  and  other  Income 
collected  from  said  premises,  the  said  amount  to  be  paid  by 
George  Moulopoulos  in  monthly  or  quarterly  payments*  The 
complaint  then  contains  many  charges  of  misconduct  by  the  re- 
ceiver and  his  attorneys  who  were  also  attorneys  for  The  Northern 
Trust  Company,  after  which  it  is  alleged  that  The  Northern  Trust 
Company  and  its  attorneys  not  only  took  charge  of  the  foraclosur© 
proceedings,  but  of  tall  and  every  interest  and  absolutely  dicta- 
torial control  over  every  interest  of  defendants,  or  eouity 
owners,  ***  for  the  purpose  of  complying  with  and  living  up  to 
the  terms  of  the  agreement,'  and  that  after  the  deed  was 
delivered  by  the  master  to  the  said  executor  as  purchaser,  after 
the  expiration  of  th©  period  of  redemption,  the  said  purch&ser. 
The  Northern  Trust  Company,  has  persistently  and  consistently 
refused  to  comply  with  the  original  agreement  and  to  reconvey 
said  premises  to  the  'plaintiffs,'  in  accordance  with  said 
agreement.  Additional  averments  are,  that  the  receiver  reported 
and  had  the  court  approve  a  less  amoimt  of  rent  collected  than 
that  called  for  in  tw©  leases;  that  he  renewed  one  lease  five 
months  prior  to  its  expiration  date  for  a  reduction  in  rent,  so 
that  plaintiffs  lost  $3*066,  which  should  Imve  been  applied  on 
the  deficiency  decree  and  that  the  receiver  mad©  various  wrongful 
expenditures  which  aggregated  $2,l6©,99» 

«The  relief  prayed  is  tiiat  the  acts  and  doings  of  Th© 
JTorthern  Trust  Company,  representing  itself  to  be  the  owner  of 
the  note  and  trust  deed,  the  acts  and  dealings  of  the  receiver, 
the  representation,  inducements  and  promises  made  by  The 
Northern  Trust  Company,  which  prevented  representatives  of 
complainants  from  defending  vigorously  the  allegations  of  fraud 
and  deception,  the  motives  and  effects  thereof,  the  reduction 
of  rentals,  the  charges,  expenditures  and  allowance  of  fees 
and  'any  subsequent  acts  affecting  the  title  to  said  preiilses 
since  the  institution  of  the  original  proceedings,'  be  inquired 
into.  The  prayer  for  relief  concludes  with  the  request  that 
the  court  find  that  this  proceeding  is  not  an  attempt  to  review 
a  former  Judicial  proceeding  but  that  it  is  an  original  proceed- 
ing based  upon  fraud  by  The  Northern  Trust  Company  to  the  damage 
of  the  plaintiffs  in  the  sum  of  $200,000 ♦ 
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"The  grounds  set  forth  in  the  motion  to  strike  are: 
(a)  tliat  the  alleged  agreement  is  in  violation  of  the  statute 
of  frauds;  (b)  that  it  is  without  considerationj  (c)  that  the 
allegations  are  mere  conclusions j  (d)  that  the  nature  and 
extent  of  the  damages  are  not  stated;  (e)  that  the  decrees 
entered  in  the  foreclosure  proceedings  are  res  .judicata ;  Cf ) 
that  the  action  is  barred  by  limitation;  and,  (g)  that  ihe 
complaint  states  no  facts  entitling  plaintiffs  to  relief  in 
law  or  equity* 

"It  is  apparent  from  the  most  liberal  view  of  the 
pleadings  that  no  freehold  is  involved.  If  the  action  is  one 
for  damages  only,  as  the  final  prayer  for  relief  indicates, 
it  is  not  a  question  for  this  court.  It  is  true  plaintiffs 
allege  in  their  petition  that  The   Northern  Trust  Company, 
before  their  foreclosure  proceedings,  while  acting  as  trustee 
of  the  Edv/ard  H,  Pitkin  estate,  agreed  with  George  Ivloulopoulis, 
a  coplaintiff,  and  his  attorney,  to  foreclose  the  trust  deed 
and,  upon  receipt  of  a  master »s  deed,  to  deliver  to  George 
Moulopoulos  a  contract  for  a  warranty  deed  to  said  premises* 
However,  no  particulars  of  the  agreement  are  set  forth  alleging 
the  amount  to  be  paid  or  time  the  agreement  was  to  run,  Mo 
averments  are  made  that  George  Moulopoulos  ever  offered  to 
perform  or  was  able  to  carry  out  and  perform  this  alleged  oral 
agreement.  The  petition  does  not  pray  that  the  alleged  agree- 
ment be  enforced  or  that  appellee  be  decreed  to  convey  the 
premises  upon  the  payment  of  the  amount  due  on  the  mortgage. 
Neither  does  it  allege  that  any  offer  was  made  to  pay  such  sujn* 
The  suit  could  not  result  in  one  party  gaining  and  the  other 
losing  a  freehold  estate,  and  conceding  that  the  contract, 
as  alleged,  was  made,  appellants  would  only  become  entitled 
to  a  conveyance  upon  performance  on  their  part*  (Kesngr_v* 
Miesch.  204  111,  320.)  ***  It  is  true  that  the  Civil  PracTiice 
Act  shall  be  liberally  construed  to  the  end  that  controversies 
may  be  speedily  and  finally  determined  according  to  the  sul»«- 
stantive  rights  of  the  parties.  However,  we  must  not  loso 
sight  of  the  most  important  rule  and  one  which  should  always 
be  kept  in  mind  as  provided  by  the  Civil  Practice  Act,  that 
it  'shall  not  be  deemed  to  affect  in  any  way  the  substantial 
averments  of  fact  necessary  to  state  any  cause  of  action  either 
at  law  or  in  equity.'  Ill,  Rev,  Stat,  1941,  chap.  IIQ,  par, 
155,  sec,  31. 

"The  petition  is  replete  with  charges  of  fraudulent 
injuries  to  the  plaintiffs  and  of  fraudulent  acts  on  the  part 
of  the  defendant  but  such  fraudulent  acts  are  stated  in  general 
terms.  The  cause  of  action,  if  any,  by  such  allegations  as 
appear  therein  would  be  for  damages  for  alleged  fraudulent 
injuries  to  the  plaintiffs," 

Counsel,  who  drafted  and  filed  plaintiffs*  complaint 

and  the  amendment  thereto  and  who  prepared  and  filed  their 

brief  on  appeal,  no  longer  represents  them.  Counsel  who 

appeared  for  plaintiffs  on  the  oral  argument  of  the  case  im 

this  court  conceded  that  the  allegations  of  the  amended 

complaint  are  jumbled  and  incoherent  and  failed  to  state 

mm  facts  constituting  a  cause  of  action,  either  st  law 
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or  in  eqult7. 

The  amended  complaint  being  admittedly  insufficient  to 
afford  plaintiffs  either  the  relief  sought  therein  or  any 
other  relief.  It  follows  that  the  propriety  of  the  ®rder  of 
the  trial  court  striking  same  and  dismissing  the  suit  is 
likewise  admitted* 

The  order  of  the  Girouit  court  of  Gook  county  is 
affirmed, 

ORDER  AFFIHMED# 
Friend,  P.  J,,  and  Scanlan,  J,,  eoneurn, 
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«.  JisficK  smivAH  mumm  ras  opikios  of  the  cosstJ 

fMs  acUon  mas  broofht  hj  pUinUru,  Uujtim  Bm^my 
and  Virglau  llaii«.y,  to  recover  db«««,  for  personal  injurie. 
Claimed  to  ]»v«  been  sa«taliied  by  thea  as  tbe  result  of  having 
eaten  allegedly  uii«holeae«e  feod  at  a  drug  «tore  operated  by 
tho  defendant,  Walgreen  Coapany.    fhe  jury  rettttati  a  wdlet 
finding  the  defendant  guilty  as  to  plaintiff  i.«urie  Smny  and 
assessed  her  damages  at  $550.     there  was  also  a  guilty  verdict 
against  tefendaat  as  to  plaintiff  Virginia  Haloney  aad  te 
«««iiaa  mre  assessed  at  $4?0.    ^^pients  were  entared  on 
both  l%rdlots,  from  which  defendant  appeals,     S«fendant»s 
Motions  for  a  new  trial  and  for  m&muU  notwithstanding  the 
vordicts  «er«  overruled, 

PUmtlffs  were  both  21  ysars  old  and  in  good  l»alth 
whon  thsy  left  their  homes  on  the  morning  of  May  16,  1941^  Xbsy 
went  to  om  of  defendaafs  drug  storos  for  lamh  that  day,  after 
hftviag  spent  the  aiomiiig  touring  the  City  ffeli  of  Chlcag*  with 
a  number  of  fellow  students  of  the  social  science  class  of  the 
Chicago  Teacher's  College,     fhay  both  ordered  and  were  serv«4 
the  same  KUid  of  food  for  liwoht  er«mi  ahris^s  with  moshroo. 
aaaoo  on  teatt  aM  toa. 

lAttrie  SwMny  testified  tbat  she  ato  aU  th»  shrinps 
served  her,  that  thay  tftitod  aU  right  and  that  in  so  f^  as 
she  nouced,  ^tjr  eolor  so«»d  to  be  aU  rightj  that  when 
they  finished  their  lunch  skm  and  Miss  Kaloney  returned  to  the 
City  Ball  to  attend  a  lecture  in  tho  City  Council  Ghamberi  that 
after  they  had  listened  to  the  lecture  for  a  short  tiaie,  she 
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brok*  out  in  a  cold  porspipatloa  and  beeiuaMi  very  aervooa 
v»«k}  tint  9b»  Ia£%  Um  lector©  room,  wont  out  into  the  Isall 
and  tegan  vcaitlBSf  %lm,t  m»»  Maloney  followed  imv   oat  aad 
assisted  her  to  a  couch,  from  which  she  was  then  helped  to  a 
washroom,  where  she  vonited  agalni  that  two  doctors  were  ealled 
and  they  laid  her  out  on  a  table,  Instructed  ter  to  breathe 
deeply,  tried  to  get  her  to  relax  and  gave  ter  soae  hot  water 
to  drink;  that  she  continued  to  vomit  and  had  diarrhea  and 
severe  pains  in  her  abdomen;  that  she  was  carried  out  of  the 
City  Hfcil  oa  a  stretcher,  placed  in  a  patrol  car  am   taken  to 
her  hene  at  13310  Brandoa  avenG»|  that  her  mother  put  her  to 
bed  lanaediately  a^  called  their  faMly  physician  who  upon  his 
arrival  gave  her  a  hypoderade  Injectioni  that  the  doctor  osam 
to  her  hose  again  that  eveniag,  gave  her  another  hypodermic 
injection  ana  put  her  on  a  liquid  diet$  that  slie  was  kept  on 
isM»  liquid  diet  for  ten  days,  during  whieh  period  site  wae 
unable  to  eat  any  solid  foods  and  remained  in  a  very  weakened 
condltioni  that  she  was  unable  to  leave  her  bed  for  a  week  and 
h^  al»d<»en  continued  to  be  severely  sensitivei  that  she  re- 
taeemd   to  school  ten  days  after  the  occurrenee  Imt  was  unable 
to  give  any  piano  lessons  during  the  three  weeks  shs  i»s  under 
her  doc  tor  *s  earei  and  that  he  visited  her  five  times  at  hs«i 
and  she  m^  imf  visits  to  his  ©fflee.  She  furtliir  testified 
that  on  the  morning  of  the  day  in  question  she  ted  eaten  her 
breakfast  at  h««e  at  6j45  A^«|  that  it  consisted  ©f  fSresli 
orange  Juiee,  cereal  witb  cream,  a  fresh  egg,  soHl  toast  and 
a  cup  of  coffee I  and  that  she  did  not  eat  or  drink  anything 
from  the  tiise  she  had  her  breakfast  until  aha  had  her  Inasil 
at  defendant's  drug  store* 

Tirgittia  Haloney  testified  that  she  had  eaten  Iwr 
breakfSsst  at  heiae  about  7  A.M,  on  the  morning  of  May  16,  1941 
and  timt  it  consisted  of  fresh  orange  Juice,  eereal,  milk  and 
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a  cup  ©f  coff««j  that  she  did  not  eat  or  drink  anythUig  fr«« 
that  tin*  until  she  had  h«r  lonsh  «t  defaniant's  drug  store; 
that  ah»  oould  not  see  ths  shrimps  on  top  of  the  toast  when 
the  plate  was  set  ^f«re  Iwr  tieeaiase  they  were  covered  with 
ereaoed  satteej  that  she  ate  only  aboat  half  of  her  thriapa 
beoauae  she  tMn  noticed  that  they  tasted  *'aort  of  fcymyi" 
aad  that  they  ha4  a  '^peculiar  taste"  and  laaiwd  te  ^  '*3ort 
of  hrown,  tan  color,"     is  to  her  return  to  the  lecture  at  tte 
City  !fell  after  lunch  wl«i  Hiss  Sveasy  and  the  latter  »8  illnesa 
tuoA  the  aatiire  of  It^  her  testimony  was  substantially  the  saoe 
«s  mM  8iieaiiy's» 

Has  Mal<mey  further  testified  tlmt  mp  Kill liilH|i ill  ui 
Miss  Swmof  to  her  hone  ia  tlit  patrol  oar|  that  she  i^rself  did 
not  t09%  ill  tiatil  she  left  the  Sveai^  hflne  later  in  tte  after* 
no<MQi,  when  she  heea»e  nauseated  and  had  slight  pains  in  her 
ahdeemi  while  going  hone  on  a  street  earj  that  the  pains 
ftMoied  to  be  a  little  worse  after  she  arrived  hc^ei  that  ate 
ate  no  supper;  that  there  were  services  at  her  church  that 
•veningj,  which  she  attended  because  she  was  the  organiati  that 
shortly  after  8  P,M«  she  heeaBie  ill^  broke  out  in  cold  perspira^ 
tiott  aad  ted  severe  paina  in  her  ahdenani  that  her  father,  who 
was  at  the  church  service s,  drove  ter  hone  in  his  autooobilei 
that  she  voaited  whe&  ste  got  hfloi  ««l  «Mt  to  hed|  ttet  ter 
faidly  physician  was  ealisd  «»!  ht  fres«yi%sd  seas  iMdieiae 
which  she  took  and  he  ordered  her  to  bed|  that  she  had  pains 
continuously  for  tiiree  days  and  reaaiasd  in  bed  froa  Friday  to 
Svnday  durisf  ^i^eh  tine  she  had  only  tsa  and  liquids;  that  she 
stayed  teas  fr<»&  school  for  two  weeks  and  ttet  her  paias  con^ 
tinued  but  wevs  net  as  strong  as  they  were  during  tte  first  two 
d»ys|  ttet  wten  ste  returned  to  school  her  side  still  bothered 
ter  aat  ste  had  a  hard  tine  getting  up  and  down  tte  stairsf 
ttet  ter  doctor  continued  to  treat  ter  until  school  closed 
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.bout  th.  .^dae  or  J«„,  «.  that  at  th,  tl,.  of  «»  trUl  ter 

Br.  Joto  H.  Ke.l«n.  wbo  «.  «„  fcioneya  «tt.adl«g  phy- 
.Iclan.  t^tlfl,,,  ttat  wl»„  h.  ,«u.i«d  her  on  .ajr  16,  1941,  .,. 
«3  10  l»«    .M  had  pain.  i»a.«i,  «»itlng  and  diarrh.a,  that  h. 
,r.scrlb,d  for  her,  and  that  over  a  period  of  two  or  thre,  «,k, 
•i.  «.«.  fl«  or  alx  irlslts  to  his  office  becaa«  .f  a  pam  !» 
«»r  Xowr  right  aid..     Ihe  doctor  «.  ask«l  a  hypothetic!  ,„e,tio. 
whleh  embraced  e«,r,  «f  rial  fact  and  clroamatane.  teatlfled  to 
by  both  plaintiff.,     m,  dlr«t  exaMnatlon  then  proceeded  a, 
follows I 

certainty  as  to  wJtter  ^  «ofT°  *  ^f^f <»na'ole  degree  of laeSical 

to  you  ifi  the  h^LSLl  auJsUon  of^tL^^^^  ?^*  ^  ^«^^«d 
that  thoy  ato  foTluaS^hl^.J^f^^g?^  *^^^  S^*^"  ^  *^  ^^°^ 

**A,     Ytes,  I  do. 

"Q*  AaA  ^at  ii  that  opinioa.  Doctor? 


**«(. 


is  an  opinion,  ''"sa^ratanas.     it  is  not  his  diagiKJsis,     it 

"MB  GOOHTs     Your  opinion^ 
dae  to  fotd  pols^r  '^  ^P^'^^'^  *^«i^  ^^  «  gastroenteritis 
for  your'^inSS^^*     ^-     ^°*''^'  "^^^  y«**  S^ve  the  reasons 

differeat'^ho^sfSoS'SeJfJctly  SffarL^iS^J  1^'^  ^ 
•atiag  different  food  in  th^  mLSJii  ?f  «^  ^*  H®***  *««*  ^®t^ 

•C^SSth^S.r'iL^^Hf^  •  '^"  p.nSi*S't£.* 

B».  XMhan  testified  on  op9.M»»lBatl«m  Uiat  "gaatro- 
ententla  „ans  an  laflaa»tlon  of  th.  lining  of  the  stoaach  and 
*>o«l"  and  that  ,h.n  a  parson  suffrs  fro.  jaatro-afriti,  due 
to  food  It  »uia  that  suoh  person  has  ba.n  poi.oned  by  food. 
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Ihe   only  wltaiess  wlto  testified  m  defendant's  behalf 
m»  Its  dUtlelan.  Rose  O'DonwU.  She  stated  on  direct  exami- 
nation that  it  was  her  duty  to  oversee  the  preparation  of  all 
food  in  the  drug  store  of  defendant  .where  plaintiffs  had  their 
lunch;  that  the  slirlaps  served  there  on  May   16,  1941  were  boiled 
fop  twenty  adaates  at  a  temperature  of  210  and  then  shelledj 
ti»t  the  ttushrooias  used  on  that  day  were  fried  in  butter  and 
added  to  the  shrlapa  and  the  erean  sauce  was  aiade  of  flour  or 
•tarohaoi  boiled  ailkj  that  she  saw  and  inspected  the  shriaps 
^fore  and  after  they  were  boiled|  that  she  ate  sooe  of  thea 
darla«  her  inspection  that  ilr.  ifert,  the  oanager,  also  inspeoted 
ti«  siiriapsi  that  the  shriaps  arrived  at  the  store  about  8  AJi,, 
WW  placed  in  the  icebox,  were  cooked  about  10  A.M.  and  iminedlate- 
ly  prepared  for  serving)  and  timt  none  of  the  food  was  ever  kept 
outside  of  an  ice  box.  she  testified  on  oross-exaaimtion  that 
froa  eight  to  ten  gaUons  or  about  12?  pounds  of  shriaps  v«re 
served  on  the  day  in  quesUonj  that  the  shrimps  averaged  about  20 
to  the  pound!  that  her  Inspection  consisted  of  «8eelag  that  they 
are  properly  cooked,  that  they  are  clean; "  that  ordinarily  sim 
would  dip  her  hand  "down  into  a  container  and  slowly  pull  thwi  up 
aod  try  to  look  th«a  ovey  as  slowly  and  clearly  as  possible; «  that 
h»r   inspection  of  the  shplaps  took  about  twenty  jainutss;  that  she 
would  take  a  few  shriaps  out  of  each  container  and  see  how  they 
looked  a^  that  If  they  appeared  all  right  she  would  pass  the  rest 
•f  tiMai  and  that  she  had  "too  auch  food  there  to  sake  a  ainute 
inspection  of  every  pleoe  of  food." 

Defendant  first  contends  that  "there  was  no  proof  adduced 
at  the  trial  that  the  llln*?ss  of  the  plaintiffs  ms  due  to  the 
food  eaten  in  defendant's  store  or  to  any  iapurities  in  the  food" 
and  that  •♦th*  aedlcal  testimony  on  behalf  of  plaintiffs  was  based 
upon  a  aeie  guess,  suraise  or  conjecture."  It  is  then  argued  that 
"tl»  vw'dlcts  of  the  Jury  are  not  only  against  the  manifest  weight 
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of  th«  evidence  but  there  is  no  saibst&ntial  evidanoa  to  suttalA 
thft  vwdiots  and  judgments  for  plaintiffs, «♦ 

It  Is  coac«ded  that  th»  law  is  well  settled  thcit  ona  idM 
sells  food  for  immediate  consumption  impliedly  warrants  the  wholo- 
someness  of  such  food.  /.I though  defeudajat's  counsel  arguaa  to 
the  contrary,  the  evidence  ciasrly  shows  without  ceat»adietioii 
that  plaintiffs  suffered  from  food  poisoning  on  the  day  in  que^ 
tion,  Therefore  the  only  issue  of  fact  for  the  jury  to  detftr- 
Bdne,  in  so  fw?  as  d«fendi:nt's  liability  was  concerned,  was 
whether  or  not  the  food  plaintiffs  had  for  lunch  in  aal«reea»» 
tottg  store  was  the  proacinate  cause  of  their  poisoning. 

Defendant  asserts  that  Dr.  Keehan's  medical  testioony 
was  Imsed  on  a  tmv&   guess  tinA  it  predicates  its  assertion  oa 
^e  fact  that  at  one  point  in  his  testimony,  when  the  doctor 
was  asked  his  opinion  in  answer  to  the  hypothetioaJL  ^ooatiflA 
propounded  to  him  by  plaintiffs  •  attorney,  he  Wgaa  to  smmt 
¥y  stating,  "My  diagnosis  would  be  a  guess  — »"  When  ttai 
doctor  hed  proceeded  that  far  with  his  answer,  he  was  intemif* 
ted  fey  defeniAAt*s  attorney,  who  stated,  "I  don»t  mean  to  1»> 
terrupt,  tent  sayte  the  witness  mi sunders taads.  It  is  not  hla 
diagnosis.  It  is  an  opinion, «  It  will  be  noted  that  upon  ti» 
trial  defendant* 3  attorney  merely  eatoavered  to  aot  the  witness 
straight  as  t©  his  testimony  by  advising  him  that  tivs  qaestion 
required  an  answer  as  to  his  opinion  rathar  than  as  to  his  diag- 
nosis, m   signifioanee  was  attached  to  the  doctor's  tura  of  the 
word  "guess «  by  defendant's  attorney  upon  the  trial.  The  trial 
judge  then  told  the  witness  to  state  his  opinion,  which  hs  did 
wad  gave  his  reaseae  therefor,  as  heretofore  set  forth,  Il» 
doctor  clearly  stated  that  la  his  opinion  both  plaintiffs  ted 
been  poisoned  by  food  and  1StA\  ^trnvm  are  two  different  girls 
liTiag  in  different  hones,  both  perfectly  well  up  to  «iat  tiae, 
and  both  eating  different  food  in  the  aorning  at  seven,  Thsa 
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they  both  eat  the  s^m  food  for  luaoh  aod  wltMn  a  slMNPt  period 
of  tliHf  th«y  both  become  ill  with  aausea  and  voaitiag,  so  70a 
would  U«li0ve  that  that  would  be  what  would  cause  that."     Oefena- 
aat  eriticiaes  the  doctor's  stateffi«at  "th&fc  tiwt  would  h%  «hat 
would  eaa»»  that"  as  bei«g  a^re  aonj@«t«re.     ^Mle  the  witmss* 
testimony  in  this  regard  was  inaptly  phrased,  it  can  oiay  be 
fairly  comtrued  aa  ai«a«iiig  that  in  his  opinloa  based  m»n  a 
reasooabia  d^^^pee  «f  aedioal  certainty  th^re  might  or  eoiOd  havQ 
been  a  causal  peiationship  betwtan  Urn  food  the  girls  ate  at 
defendant's  drug  stora  and  their  subsequent  illness,     mt^mmt 
neither  objected  to  the  tesljiiBoi^  of  the  doctor  rur  ask^d  t^t 
It  be  strlekoxi^ 

It  is  uniiecessary  to  repeat  plaintiffs'   testimony  except 
to  point  out  a  few  of  the  significant  facts  and  circoEiatances 
contained  therein,     'ihmue  girls  caaje  from  different  iwaies.     jChey 
both  ate  their  breakfast  about  ?  A.M.     they  v«gra  in  good  health 
u-hen  they  left  home,     They  arrived  at  the  City  l^all  about  SlJ© 
A»H.  aM  put  in  a  busy  morning  visiting  the  various  ©ity  de^rt- 
menta  with  their  class,     fhey  were  in  good  health  «hen  they  went 
to  defendant's  drug  store  for  lunch  about  noon.     They  botk  ate 
the  saiae  lunch.     Miss  aweazQr  was  a  f&ater  eater  and  ate  aU  of 
her  lunch,     mss  Ifeloaey,  after  eating  half  of  her  lunch,  noticed 
that  the  ahrijnps  had  a  peculiar  taste  and  that  thoae  reiaainiag  m 
her  plate  were  "sort  of  brown,  tan  color"  and  she  ate  no  mope  of 
theo.     Use  Sweany,  wh©  ate  her  entire  aeal,  bacaia®  ill  first, 
within  a  short  time  after  she  had  finisl^d  her  lunch,     mse 
Maloaey,  who  ate  only  half  her  lunch,  became  ill  several  hmr» 
later,     Xhey  both  exhibited  the  same  symptoms  which  were  typical 
of  food  poisoniag.    wrm  the  tiiae  they  had  their  breakftwit  aeither 
of  the  girls  ate  or  drank  aaytMag,  «ceept  what  they  had  for  luoeli 
at  »al2reea*s,  until  they  becasae  ill, 

la  oar  opinion,  the  facta  and  oircuiastances  in  evidence 
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eatabUshed  &t  le&at  a  prima  facie  case  that  plaintifU*  l^oi 
poisoiilag  resulted  fvm  th®  unwholesome  quality  of  th«  food, 
whloh  they  mr^   served  and  which  they  consumed  m  defeadaat's 
drug  store,  and  it  we3  for  the  Jury  to  say  wh0th»r  such  prim 
facie  oas«  «as  mt   or  ovtrem  by  the  evidemo  iatpo<tuo©d  on 
bfthalf  of  defendant.  W«  ^nk  that  ths  verdicts  of  tbB   5ury 
wre  Justified  by  the  svid©ne«. 

a©  aiBount  of  the  d&isa«es  awaydeel  plaintiffs  is  not 
questioae<l  and  it  is  therefore  uaaecessai^  t©  consider  or 
discuss  the  mture  or  extent  of  the  injuries  suffered  by  thm 
as  the  result  of  their  food  poisoning, 

Beten&mt  «1«©  ttonteads  that  "the  court  ^fVM  la  glviag 
the  third  instraetlon  on  behalf  of  the  plaintiffs,  for  th» 
reason  that  said  instruction  did  not  liait  the  ^ury  to  ^ 
particular  aots  or  negllgenoe  alleged  in  the  complalnt|  aai 
the  inatruction  did  not  limit  the  ^m^y  to  the  evideaee  as  te 
feasls  for  fixing  the  cojapeasation  to  be  awarded,"  Xhe  i»- 
struction  cofflplaiaed  of  is  as  follows i 
««,T.^  1"^^   ?**^*  instructs  tl^  iory  that  the  law  oAkm^  ^hm 

Is  f  oof  2s*„M=w™?rj;  i*^  ^''^^^  "'«*"««  it  m«hSfi« 

,  ^  fr  ?  r^   •^alch  could  not  be  perceived  bv  th«  nifiinM«^« 
and  that  by  reasoa  of  ,rach  defect  the  !lalntiS  ^o2  iff lil- 

««»g«  they  suffered  by  reason  of  eating  the  said  fooS.« 

la  li«^i^aLJU.-Sslia£,  171  III,  n$   it  was  held  thAt 

t^  refusal  of  the  trial  court  to  give  a  practically  identical 

instruction  constituted  reversible  error,  The  fereceis^  ia. 

struotion  criticised  Sa  tte  Instaat  ease  •aibraoed  tte  iMterial 
AlleiftUoas  of  tte  «aig>laint,  the  deg]*«e  of  preof  required  to 
sustain  sKse  and,  in  our  opinion,  was  a  fair  and  complete  state- 
mnt  of  the  law  applicable  to  defendant's  liability  in  this 
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«^»«.     That  Plaintiffs  were  eiatlti^a  to  b« 
«I1  ol   tije  direct  am  ii©ae««*,^  ^ 

Of  eati..  .K  ^^''^•^ary  daaage  tHey  suffered  by  reaeoa 
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correct  state^^t  Of  the  law        e  f l«d       .     ^  ^^^^^^  ^«  ^ 
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STATE  OF  ILLINOl-6  ' 
APPEI^LATE  COURT 
FOURTH  DISTRICT 
ykaj   Term,  A.  D.  1944 


Term  No.  44F6 


SIGNAL  HILL  OIL  CORPORATION 
OF  ILLINOIS,  a  Corporation, 


Agenda  No.l. 


Plaintiff -Appellant 


vs. 


/io 


Appeal  from 
Circuit  Court 
Marion  County 


Honorable  F.R.Dove, 
Judge  Presiding 
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HAYNES-THOMAS  DRILLING  CORPO- 
RATION, a  corporation,  CHARLES 
BURKE,  and  fclANLEY  OIL  CORPO- 
RATION, a  corporation, 

Defendants, 

HAYNES-THOIvlAS  DRILLING  CORPO- 
RATION,   a  corporation,    and 
^  ^fiHARL^.F  ^URKE, 

Defendants-Appellees 

BRISTOV/,  J. 

Appellant,  Signal  Hill  Oil  Corporation  of  Illinois,  a 
corporation,  filed  its  complaint  for  accounting  against  Haynes- 
Tliomas  Drilling  Corporation,  a  corporation,  and  Charles  Burke, 
Appellees,  and  Manley  Oil  Corporation,  a  corporation.  A  judg- 
ment in  the  amount  of  |172.74  was  rendered  by  the  trial  court 
against  Appellees,  and  the  trial  court  assessed  one-half  of  the 
costs  against  plaintiff  and  one-half  against  defendants.   From 
this  judgment.  Plaintiff -Appellant  has  appealed  to  this  court. 

George  S.  Anderson,  J.  C.  Haynes,  A.  C.  Thomas,  and 
appellee  Charles  Burke  in  1938,  purchased  an  oil  lease  called 
Nathan  Lee  Lease  for  §2300.00,  v/hich  sum  was  advanced  by  Burke. 
Each  then  aimed   l/4th  of  this  lease.  Having  no  money  with  which 
to  develop  this  lease,  they  sold  to  one  Charles  Connelly  a  1/2 
interest  in  it  for  $8,000.00.   A  short  time  thereafter,  Burke 


purchased  from  Connelly  a  l/8th  interest  in  the  lease. 
Anderson,  Haynes  and  Thomas, each  one  ovmed  a  l/8th  interest, 
Burke  a  l/4tli  interest,  and  Connelly  a  3/8ths  interest.  Con- 
nelly's part  was  not  to  be  liable  for  any  operation  expenses. 

Anderson,  Haynes,  Thomas  and  Burke  then  purchased 
a. drilling  rig  for  #3000.00  which  was  paid  for  out  of  the 
|8,000.00.   Thereafter,  these  four  men  caused  to  be  incorporat- 
ed Appellee,  The  Haynes-Thomas  Drilling  Corporation,  a  corpo- 
ration, and  each  of  the  four  then  subscribed  for  6250  shares 
of  its  stock,  being  all  of  the  stock  authorized,  and  each 
agreed  to  pay  $6250.00  for  same.  Anderson,  Haynes  and  Thomas 
were  elected  officers  of  this  corporation.   The  drilling  rig 
was  then  turned  over  to  the  corporation,  and  later,  with  the 
knowledge  and  consent  of  all  of  these  four  incorporators,  the 
balance  of  the  #8,000.00  was  turned  over  to  Haynes-Thomas  Drill- 
ing Corporation  which  v/as  used  by  it  in  drilling  v/ells  and  in 
operating  said  lease  as  well  as  on  another  lease.   Arrangement 
was  made  whereby  the  corporation  was  to  drill  and  operate  this 
Nathan  Lee  lease  and  another  lease,  and  be  reimbursed  for  ex- 
penses of  drilling  and  operating  the  v/ells  from  proceeds  of  oil 
produced  and  sold.   It  was  so  reimbursed. 

In  October,  1938,  Anderson  and  one  G.  W.  Johnson 
organized  the  Signal  Hill  Oil  Corporation  of  Illinois,  a  cor- 
poration, the  present  Appellant.   One  half  of  Appellant's  stock 
was.  issued  to  and  ovmed  by  G.  V/.  Johnson  and  his  wife,  Georgia, 
and  the  other  half  to  Katherine  Anderson,  vdfe  of  said  George 
S.  Anderson.   Anderson  was  manager  of  Appellant,  and  transferred 
to  Appellant  his  l/8th  interest  in  the  Nathan  Lee  Lease,  for 
capital  stock  in  Appellant.   On  December  7,  1938,  a  written 
trust  agreement  was  executed  by  Irma  Connelly,  A.  C.  Thomas, 
J.  C.  Haynes,  Charles  Burke,  and  Appellant,  making  Charles 

2. 


tf- 


Burke  trustee.   By  its  terms  Burke  Vv'as  to  operate,  manage 
and  develop  said  lease,  to  pay  out  of  production  costs  and 
drilling  expenses  chargeable  against  said  lease  to  be  paid 
by  the  individaul  parties,  and  after  such  costs  and  charges 
had  been  paid,  to  distribute  the  balance  among  the  parties 
in  the  fractional  parts  as  owned  by  them.  At  and  before  that 
time,  oil  was  being  produced  and  sold  from  said  lease  by 
Haynes-Thomas  Drilling  Corporation. 

A  written  "order"  signed  by  Thomas,  Haynes,  Ander- 
son and  Appellant  was  executed  March  14,  1939.   It  recited 
the  execution  of  the  trust  agreement  which  was  attached,  and 
that  Haynes  and  Anderson  owed  $5835.85  each  and  Thomas  owed 
$5260.35  to  Appellee  Haynes-Thomas  Drilling  Corporation  for 
its  stock  subscribed  by  them.   It  recited  that  the  parties  de- 
sired and  directed  the  trustee  to  pay  any  sum  collected  for 
their  benefit  direct  to  Haynes-Thomas  Drilling  Corporation 
until  said  subscribed  shares  of  stock  of  each  party  had  been 
paid  in  full.   The  stock  subscribed  in  the  name  of  Anderson 
w^as  in  his  name  held  as  "nominee"  of  Appellant. 

The  trustee  did  apply  the  profits  from  oil  there- 
after produced  upon  the  balance  due  on  said  unpaid  stock  sub- 
scription as  directed. 

April  11,  1939,  Appellant  sold  to  Burke  its  interest 
in  this  lease  and  another  lease  for  a  consideration  of  $50,000.00 
to  be  paid  from  future  oil  productions,  which  amount  v/as  later 
•paid.  At  the  same  time  this  lease  interest  was  sold  by  Appellant, 
the  stock  subscription  of  Anderson  was  also  sold  to  Burke  for  a 
further  consideration  of  $5000.00  which  v/as  paid  Appellant. 

No  part  of  the  $8000.00  above  mentioned  was  credited 
upon  payment  of  the  balance  of  said  stock  subscriptions.  The 
chief  contention  in  this  case  is  that  the  trial  court  erred  in 

3. 


-!f*ft-^  -■ac^^gf*^.'^ — ^^-fH*"     -^*'?^-     ■»*=■** "i—*-    ei      ^^r■irtf*r^■     -a-»7>t--r  .i|K<*t>ii».*w-*  - 


not  giving  judgment  for  l/4tli  of  this  $8000.00  in  favor  of  Ap- 
pellant against  Appellees. 

April  12,  1939,  Anderson,  who  also  had  been  president 
of  Haynes-Thomas  Drilling  Corporation  since  its  organization, 
resigned.  On  April  24,  1939,  following  the  suggestion  of  a  re- 
port of  an  auditor  running  to  April  1,  1939  that  the  f 8000.60 
be  designated  as  "paid  in  surplus,"  the  directors  of  Haynes- 
Thomas  Drilling  Corporation  by  vote  credited  this  $8000.00  item 
on  its  books  to  a  heading  of  "Paid  in  Surplus".  There  was  testi- 
mony that  Anderson  saw  this  auditor's  report  and  that  a  copy  of 
it  was  given  to  Johnson,  president  of  Appellant. 

Appellant  contends  that  when  it  sold  its  l/8th  in- 
terest in  the  Nathan  Lee  lease  and  in  the  other  lease  called 
Fred  Lee  lease,  and  its  stock  which  was  in  the  name  of  Anderson 
as  its  "nominee",  that  said  sale  did  not  extinguish  any  liability 
to  it  of  Appellees  for  l/4th  of  the  fSOOO.OO.   There  is  also 
testimony  by  the  president  of  Appellant  that  he  had  never  learned 
of  this  $8000.00  item  until  evidence  developed  in  this  accounting 
suit.   Appellant  contends  that  Burke  v/as  negligent  as  a  trustee 
in  not  applying  l/4th  of  this  $8000.00  item  to  the  credit  of 
Appellant  on  satisfaction  of  stock  subscription  as  authorized  in 
said  "order."  Appellees  contend  that  Anderson  was  manager  of 
Appellant;  that  his  wife  owned  1/2  of  the  stock;  that  the  know- 
ledge of  Anderson  was  the  knowledge  of  Appellant;  and  that  Ap- 
pellant's president,  Johnson,  received  the  same  knowledge  by  a 
copy  of  the  auditor's  report. 

*         Appellant  cites  and  discusses  at  length  Chap.  32  Sect. 
157.2  (E)  of  the  Illinois  Revised  Statutes  which  defines  "paid 
in  surplus".   Giving  consideration  to  the  same,  the  $8000.00 
consisting  of  the  purchase  price  of  the  drilling  rig  and  balance 
in  money  v\ras  not  "paid  in  surplus"  under  the  legal  definition. 
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Appellant  argues  that  the  auditor  was  in  error  in  so  designating 
it  and  that  the  Board  of  Directors  of  Haynes-Thomas  Drilling 
Corporation  also  was  in  error  in  later  designating  it  on  its 
records  and  books  as  "paid  in  surplus." 

We  are  of  the  opinion  that  it  is  immaterial  v/hat  desig- 
nation by  the  auditor  may  have  been  ascribed  or  how  the  $3000.00 
may  have  been  carried  on  the  books.  This  statute  was  enacted  to 
protect  creditors  of  a  corporation,  but  no  creditors  are  involved 
in  this  litigation.  As  far  as  the  rights  of  the  parties  interest- 
ed are  concerned,  no  substantial  difference  is  indicated  except 
from  the  standpoint  of  bookkeeping  or  of  a  creditor  as  to 
whether  the  $8000.00  was  shown  as  an  asset  of  the  corporation 
or  was  removed  from  the  assets  as  a  bookkeeping  process  and  ap- 
peared as  capital.   If  it  was  carried  as  an  asset  of  the  corpo- 
ration, the  value  of  the  capital  stock  was  correspondingly  in- 
creased, and  a  purchaser  of  that  stock  vrould  enjoy  a  distribution 
of  his  proportionate  share  of  the  $8000  whichever  v/ay  it  appeared 
on  the  corporation  books. 

Appellant,  through  Anderson  who  v/as  one  of  its 
organizers,  its  general  manager,  husband  of  the  ovmer  of  one 
half  of  its  stock,  and  holder  of  this  stock  as  its  "nominee", 
knew  all  of  the  facts  regarding  the  purchase  of  the  rig  and  the 
transfer  of  it  and  the  balance  of  the  $8000.00.   Such  knowledge 
was  the  knowledge  of  Appellant.  Home  Savings  Bank  vs.  Wheeler, 
74  111.  App.  261,  271;  Hight  vs.  Farmers  Grain  Co.  214  Ill.App. 
195,  199;  Sherwin-Williams  Co.  vs.  V/atson,  361  111.  598,  605; 
Simmons  vs.  Roseland  Security  Co.,  331  111.  563,  574. 

Anderson  as  general  manager  of  Appellant  handled  the 
negotiations  of  the  sale  of  its  interest  in  this  lease  and  stock 
in  Haynes-Thomas  Drilling  Corporation  owned  by  Appellant,  to 
Burke.  When  the  conveyance  documents  v/ere  signed,  executed  and 
delivered,  there  were  present  in  the  attorney's  office  Anderson, 
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general  manager  of  Appellant,  and  his  wife,  Johnson,  president 
of  Appellant,  and  his  wife  -  all  ovmers  of  stock  and  officers 
of  Appellant.   Appellant  authorized  Anderson  to  convey  to  Burke 
its  stock  subscription  in  Haynes-Thomas  Drilling  Corporation. 
He  made  assignment  of  same,  and  Appellant  received  ^5000.00  for 
it.  We  find  no  proof  that  any  false  representations  were  made 
to  Appellant  by  Appellees.   Before  deciding  to  sell  its  stock, 
Appellant  had  the  right  to  secure  all  information  it  desired 
concerning  assets  and  liabilities  of  Haynes-Thomas  Drilling 
Corporation,  and  had  refusal  been  made,  Appellant  could  have 
refused  to  sell  the  stock  subscription  standing  in  the  name 
of  its  manager  as  its  "nominee".   Therefore,  when  the  Signal 
Hill  Oil  Corporation  sold  out  to  Burke,  it  divested  itself  of 
all  rights  and  claims  against  Haynes-Thomas  Corporation  or 
Burke.  Possibly  Anderson  did  have  some  sort  of  a  claim  against 
the  Haynes-Thomas  Corporation  for  |2000.   There  v/as  nothing, 
hov/ever,  in  writing  evidencing  his  right  to  that  sum,  and 
therefore  it  would  be  considered  in  the  nature  of  an  "open 
account".   This  was  never  assigned  to  the  Appellant  and  there- 
fore, the  Appellant  here  in  this  proceeding  is  not  entitled  to 
recover  the  same.   The  Master  heard  and  saw  the  witnesses  and 
heard  the  testimony.   There  was  evidence  fully  justifying  the 
judgment  entered  by  the  trial  court.  It  is  not  against  the 
manifest  weight  of  the  evidence,  and  should  be  affirmed. 

Complaint  is  made  that  all  costs  should  have  been  taxed 
against  Appellees.  Considering  the  fact  that  the  record  of  333 
pages  concerned  for  the  most  part,  matters  not  necessary  for  de- 
termining the  liability  for  the  amount  of  oil  in  the  line,  the 
value  of  which  said  judgment  in  said  araount  was  entered,  we  do 
not  feel  that  all  costs  should  have  been  assessed  against 
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Appellees,  but  that  the  division  by  the  trial  court  was 
proper.   There  was  no  error  in  assessing  the  costs. 

The  judgment  of  the  trial  court  should  be  and  the 
same  is  hereby  affirmed. 

JUDaiENT  AFFIRI^ffiD. 


Abstract 
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On  May  14,  19^  ti^«X  lbf^«s  ^9A9t  fil»a  a  ofKoplaiiit  i 
for  s^ante  aaintsfiaRot  in  tfee  Superior  Oatiirt  of  Qoek  Govmtf  sgalnst 
Hillary  f<«y  .7o8«0.     ^«  r«pr«««iit«a  that  ■&«  ««rrl#d  a«feii4»ttt  «t 
OKwm  ?9lnt,  iBdiana  ©n  ^tily  23,  1832  j  that  ai«y  1^      '       '       -     •      ' 
tegi»tii«r  until  U&reh  17,  1937;   that  tw©  chiiar«ii  w«r«  bom  to  tli«m, 
Hlllsry,  Jr.,  and  tthel,  four  and  threa  yaaipa  of  a^«,   r»si>#ctively; 
tiLst  a«f *n^snt,  ii^olly  rag&r&Xass  of  bis  aiarriag©  esirtaantii,  &n 
Karon  1?,  195?  wllf*aiy  a«sei*taa  aad  alssoataS  Mme^lf  f roai  H«r  without 
a$y  raaiK»iabl«  eauaf;  and  laiat  ha  r#ttts«?fi  to  contribute  ta  th«ir 
airport.     Sk«  prayaA  tiMit  tfaa  daf«ada^t  b«  raemlra?!  i  .?*  aaital>l9 

^     l»i*oTiaion  fai*  tl&«  a«pamta  saintnuum*  and  avipport  oi  herstlf  lyftd 
f      tha  eMiair«Ni.     Saf^nd^nt  ifa«  asrrad  p»r«onally  iritb  a  ««uiHBont  and 
I       irlth  a  notioa  th^t  on  Ifay  SS,  1937  a  noti&n  mjuld  be  mada  for  an 
03rd«r  *in  aeoordasAtf  witli  th«  ooB|»laint*|     flaintiff*8  attam«y  was 
Hi*.  Wiiiian  K.  HaaJKft,     On  Kay  S&,  19S7  tbe  eourt  ^nttr^d  an  oi^«r 
t&at  dafandant  pay  to  tii«  plaintiff  for  th«  i«^p©rt  of  th«ip  two 
•inor  alaildran  tlia  nin  of  tS.OO  f»ar  waak,  o&  tto«  1st  and  ISth  of 
•aoli  aontb,   tl3i«  first  payaant  to  t^a  aada  iluno  1,  1937;  ttuat  feia  pay 
liO.OO  for  stton»ay»«  faaoj  and  tliat  ha  havo  p^rmimion  to  visit 
tha  oMldr^i  at  r«a4ioaabla  hours,  panning  ^»  fttriai»i»  order  of  tha 
oaurt.     This  oi^sr  hero  on  its  faoa  tha  notations     "O.K.  -  Bniofiald 
*  Lavranoa,  Attomoys  for  dafmsdant".     On  July  13,  1937  plaintiff 
filad  a  Tftrifiad  patition  shmriag  that  daftndant  had  failod  and 
rafttaod  to  oei^ly  with  tha  ordar  and  that  thars  w»a  than  dua  tha  susi 
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of  mB.OO,  «ad  ft«ke4  tor  at  ral*  »»  ' 

h9  aJiouia  not  to©  f  o«aid  guilty  ©f  cont«»i^%  ^, 
Hotloe  of  tfe«  aotiOA  wa«  glvw  to  Mr.  Jorir  BiMiait*^ 
dofoB^ftat,     flio  oottipt  »iit€(i»«d  a  rale  that  4»f«aifi«at  filiq«r  >^ 
ho  oHould  aot  bo  &dj«idg«a  in  ooBtoflq^^t  for  refuting  to  obey  tao  Oi^ 
of  tho  eourt,     0»  Jeauary  11,  19*0,  ^©rsuant  to  »  pttltloB  niod  by 
plalBtiff ,   mo  eourt  «»ter«d  judgiaoBt  for  her  «»€  Ag*iKet  dof ma&nt 
In  the  «m  of  11,032.00  ond  ordorod  that  ©xeotttlon  l80U«,     ffeio 
JtftdgBimt  Who  for  tho  MMVOit  dho  imd«r  tue  eraer  for  ou^port  of  tho 
•Mldrea.     At  th§.%  tiao  d«f aadant  reoldod  In  w»«iila«t©a,  0.  0.     ^o 
notieo  to  dofoadant  ir&o  olgnod  fey  Mr.  Soorgo  i.  tavroaoo,  attoraoy 
for  plaintiff,  and  wao  addressod  to  and  eerved  ©n  Mr.  Jerry  BrmtieUi, 
attoraoy  for  dofehd&nt.     Ob  WovMihor  17,  1943  ijlaintlff  filod  a 
potltloB  stating  that  olneo  the  jiid«»«nt  of  tT^uary  11,  194©  tha 
furthor  »vm  of  11,800.0©  had  aooni«d,  aaltlng  the  total  momt  duo 
andor  tho  ordor  for  the  a^pport  ©f  th«  oMldr«B      ,   -2,00|  that  %m 
dofwidant  had  dopartod  «ho  JuriodlotioB  of  llliftols}  tJiat  h«  i»©stld 
ohortly  tea  in  th«»  Juri»diotion  attthding  th«  funeml  of  iiis  alst©!:', 
ahd  m«  fe«lt«d  for  a  writ  af  M  SX^S^  poaubliea  to  r««tmln  hla  f roa 
loaviag  th«  Juriodlotion  of  thft  eoart  whtil  th®  further  erdor  of  tho 
oourt.     Mr.  Jorry  M.  Srwafiold,  ao  a  notary  publie,  adffliniottr«d  tfc# 
oa1&  to  jslaiatiff  whoa  oho  vorif lod  h«r  potition  for  tho  vrit  of 
M  mn%  JSHBa^M.    ^  mr^^^r  l?,  1943  th«  oot»rt  ordorod  that  a 
writ  of  M  MSM^  ropiabliea  l««uo,  and  that  plaintiff  glY»  bond  la  »• 
•tai  of  1100.00  sad  dof «id«ait  glvo  bond  la  th«  sas  of  11,000,00,     Uador 
authority  of  tho  writ,  tho  ahffriff  toixod  tho  dofoadant.    On  Movoabor 
23,  1943  Mr.  ^wnd  |».  faylor  vao  oiOiatitii^tA  m  •MUmm  f or  j?l*iBtiff 
ia  plaoo  of  Mr.  WilUaa  K.  Booka.     On  BoYOObor  M,  1943  plaintiff  f ll#d 
hor  aaoadod  ooaplaint  for  aopamto  aaintenanoo*     Oa  KoYoabor  ^,  1943 
Mr.  Aaron  H,  l»ayao  «iter-»d  hi«  appoaraaoo  aa  attorney  for  tho  dofoadant, 
aad  on  Novoabor  30,  1943  ho  filod  an  mmt^r  d«tiyin«  tho  aarriago  and 
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•11  of  Vi»  mat«nftl  alli^atlofte  of  the  mtmMiH  wm^iXmint,     fkt  Vcemtb^r 
3«   1945  plaintiff  fil«d  a  pfftitloa  for  a  rul«  to  ctow  eausc  trtir  t^® 
4«ftft<l«at  idi9tdLd  »0t  ^  ]piniiAi«4  for  eoat«^pt  fs>x>  fallur«  to  oootply 
vXtk  tbo  oMor  for  •i^pipoi't  of  th«  ehil4j*«ii,  «»d  on  th«  »«•«  s«jr  tito 
oourt  found  tlut  tli«r«  tm»  th^n  du«>  un(!l«r  tho  ordor  for  tmiporArf 
M^port  of  tho  ehildron  and  for  t«mp9rmx7  attorney* »  f»««  th«  aun  of 
^» 762,00;  that  tbe  dof«iid«iit  wilfully  ffelloa  and  r«ftte®a  to  cboy  tht 
ordor  of  tha  aottrt  and  ooatinwed  to  so  refute;   tix*^t  lis  v&s  guilty  of 
vilful  eonttstj^t  ani  ooa»»ittad  bis  to  *»rr«  a  t#r«  of  not  ^x&?>^M, 
aonthfi  in  the  oounty  Jail,     fh*»  o»»«  we**  h^'-^^  by  t^*  ^^*y<^t  . 
6oo«abar  1*,  1®4S  a  dsoraa  vas  entspsd  fin 

iiarriad  at  Crown  i^olBt,   Indiana  on  July  ^3,   19S2j   tfef  t  two  eh. 
wire  bom  to  th#  partial,  aaaaly,  Siil&ry,  Jr.,   an  , 

alno  yesra,  r#(Bip'»«tlir«ly;  and  that  on  Ma,roh  1?,  1937  aef«?ndant  d«gert»d 
plaintiff  without  any  r«mfonabl9  ?su3»  or  f&ult  on  he  •     fho 

dooroo  allowod  olaintiff  tho  aun  of  I10#00  por  w«»k  for  th<^  j^t 

of  tho  ttinor  ehildr«A  of  tha  partif»a;  diraotod  that  dafr 
plaintiff  for  her  attora»y*«  faot  tha  eutt  of  tggO,00; 
oarOf  eustody  anS  aduostion  of  th^  <Uiildr«n;  dirootod  th»t  th 
M  «toat  rapiatoli^qt.   staying  tha  daf «idast  froa  departing  froa  tho 
larladiotioa  of  tha  oourt  without  l«av#«  b«  oontinuad  in  foroo;   t^t 
plaintiff* a  bond,   thar^toforo  approved,   stand*  an#  t  fea 

ro^airad  to  giv«  bond  with  good  and  aaffieiont  surety  in  tha  panal  ami 
«f  |4«000«00,  oonditioaad  a«  rtoairad  by  lav.     &«faadant  appoala  frMi 
tha  ordar  of  Saoaabar  8,  1943,  efiNanittlac  hla  for  eont<<raipt  of  oourt, 
fxtMa  the  ordart  dir#ating  the  iesaaAOO  of  the  writ  of  SA  JBSSftl  roftyhl|.i^a. 
fraa  tha  ordar  of  ilay  S5,  1937,  diraeting  hia  to  pay  swpport  money  for 
tha  ehildraa,  and  frea  tho  daor«<»  of  Q^emt^r  7,  1945* 

the  first  point  urged  by  defendant  is  that  an  order  to  pay 
allaoay  in  a  tireoaedinf  for  eeparate  aaintananoe  auet  alwaye  be  baaad 

W9«^  a  ahoving  of  ability  to  ^ay,   and  th&t  there  was  no     suoh  ehowing* 
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Th«  ordffr  of  Nay  25,  1937  r«c;ttired  hla  to  pay  I8«00  p«r  vef]c  for  tills 

Bttpport  of  hi*  two  oMldren,     Ma  doM  aet  deny  ti^t  tn^jr  ars  his 

•hlldr»ii«     Me  eontcnae  thst  h«  ktas  not  SftrHed  to  pl&lntiff  •     Ho 

toetiflod  th&t  In  1957  h»  nad*  $90.00  a  aonth  and  tips  wtien  wotiLlag. 

R«  voxicad  a>  a  dining  esr  w^aitar.     w«  find  that  the  av^port  aoney 

tha  dafffiadant  vas  iHKiuirad  to  pay  to  hii  vlfa  for  the  support  and 

aaint«naiiee  of  hie  tiro  ehlldren  wae  reasonahle,  and  that  he  «»•  at 

all  tiaae  able  to  pay  thie  sMoimt*     the  ten  dollars  a  vetk  ivhloh  the 

fihal  deeraa  requires  hia  to  pax  for  the  export  m&  auiintenanoe  of 

his  ehlldren  Is  r#asonahle,  and  the  erldenae  shows  that  he  is  irell 

ahle  to  pay  this  aaount,  but  thstt  he  wilfully  negleets  and  refuses  to 

do  so* 

%«  seoond  point  adrsi^ed  hy  defendant  Is  that  it  was 

neeessarr  ft>f'  plftiatiff  to  prove  by  a  preponderanoe  of  the  ©▼iieaae  tlamt 
aha  was  married  to  fh«  defendant,  fie  states  that  the  evidenee  shmtt 
that  the  oohAhitation  ^ae  seretrioloma  in  its  inoeption;  that  sueh 
•aretrloious  relatienaliip  will  be  presuned  to  oontinue;  that  the  burdsn 
was  OB  plaintiff  to  proira  that  the  parties  were  validly  «arriedj  that 
the  reeords  of  aarrlage  la  a  sister  state  anst  be  duly  atttheatioated 
and  that  an  order  for  aliaony  cannot  be  entered  unless  the  oarriage  is 
established,  fhe  parties  are  ia  asreeaent  that  on  July  14,  18S2  they 
drove  to  Orowm  Foiat,  ladiana  and  prooured  a  lieease  to  aarry.  Plain- 
tiff testified  that  they  returned  to  that  St&te  on  July  SS,  1882  i»d 
were  aarried  before  a  jastiee  of  the  peaoo,  ©efendant,  while  sdaittlag 
that  tha  aarriage  lioaase  was  proaared,  deaiaa  that  thay  returned  to 
€r«wa  ?oiat  and  were  aarried,  8e  testified  that  th«y  were  never 
aarried.  Plaintiff  Introdueed  a  oertified  eopy  of  a  aarriage  lle^tse, 
issued  by  the  olerk  of  the  Olrouit  Court  of  Lake  Oounty,  Indiana  oa 
July  14,  1932,  authorising  any  peraea  saipowered  by  law  to  eoleaaise 
aarriages,  to  aarry  Hillary  Ray  Jones  and  Bthel  lames,  ^thel  Bs^rR«» 
was  the  aaiden  naae  of  plaintiff,  fhe  return  oa  this  aarriage  lieense 
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eontalni  »  oertifioAtt  by  "O.  Celttilntt  Harper",  that  h«  awrlwd  the 
pax^let  nafflvd  in  the  lieenee  en  Juljr  23,  1938,  Pefendant  latrodueed 
a  photoft«tfo  «op7  of  the  oertifioate  of  aarrlage  ehowiiig  the  hand* 
vplting  of  oae  *0,   Ooltateo  MtiTpBr*,     He  aleo  Introaueod  a  pahlio 
record  fro«  Lake  Couaty,  Indiana  ahowlBg  that  the  plaee  of  aarrUge 
wae  Chloago  aad  that  the  marriage  was  ptrforaed  by  "C,  Celoabtte 
Xapper"  oa  July  S3,  193S.  A  elergysan  by  the  aaae  of  C,  Celtwbuo 
Sarper,  who  foraerly  vae  a  paetor  of  a  ohuroh  on  the  eouth  side  of 
Chleag^  and  who,  at  the  time  he  testified,  was  a  paator  of  a  ehttroh 
la  Texao,  stated  that  he  did  not  oarry  the  parties;  that  the  return 
purporting  to  bear  the  signature  of  *C.  ColiambuB  Harper*  was  not  his 
•If^tnre;  and  th»t  he  nev^r  perforaed  a  aarrlafe  in  CroimFolat, 
Indiana.  On  <7aniiary  15,  1933  Hillary,  Jr.  was  bora,  and  oa  Hereh  11, 
19S4  ^thel  was  bom.  I9ef«ndaat  does  not  dliKjute  the  pat«»rnlty  of  the 
ohlldren.  The  birth  reoords  designate  def««dant  as  the  father,  there 
w*s  oTldenoe  that  plaintiff  and  defendant  eohablted  as  husband  and 
wife  until  1937,  wh«s  he  left,  and  that  after  «ie  entry  of  the  order 
for  the  support  of  the  ohlldren  he  took  up  his  residence  In 
Wftsblneton,  D.  C,,  snd  later  in  the  State  of  Sew  lork.  After  the 
aoparatlon  the  defendant  never  sent  the  plaintiff  any  money.  Defendant 
had  been  isarrled  prior  to  his  narrl&ge  to  plaintiff.  His  first  wife 
diod.  On  January  9,  1940,  while  In  Washington,  C.  0,,  he  narrled 
l^lllah  Wright.  He  testified  th«t  this  marriage  was  subeefuently 
aaimlled  beoause  she  had  a  husband  froa  whoa  she  was  not  dlirorued. 
A  ehlld  was  bom  to  Mrs.  Wrli^t  pidor  to  defmdaat*s  aarrlags  to  her 
and  this  child  was  ealled  Mathaniel  Jones.  On  October  8,  1943  the 
defendant  married  Blanche  Calloway  at  ^ilaingtoa,  Delaware,  fhe 
defendant  returned  to  Ohlcngo  in  lioweaber,  1943  to  attead  his  sister's 
funeral,  at  whloh  time  he  was  apprehended  oa  the  writ  of  sSL  oxoet 
yfBtVI-lffit*  *a»cn  plaintiff  offered  In  ewldenoe  the  marriage  license 
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and  rstttm  tfe»i»»on,   tMrt  w««  only  *  g«i«J»l  ©tej»«n»a,     An  ol3j»otloii 
■tttt  be  Bpcoifle,  dr  U  is  iiieff«oUY0.     Tb«  eourt  did  not  «rr  la 
adaltting  this  exhlMt. 

Betb  partslM  ftiNi  in  «gi*««ai»Rtt  that  th#  ««rrlftg#  ifat  ««t 

p«rfOCTi«d  by  tli«  ;*«▼.  S,  Coltmbttu  Has<p«r,  vho  tettifi     »       oiie  ia  tii» 
•«iit  ^Afrndant  «»ot«  plaintiff  a  l«tt«r  addr«»e«d  ia  tad«uriag  t9i<sa, 
la  wfliaa  h«  ealla  *♦!»  hla  *iflfti*  hia  *d«af»  «lfa*  aad  Ilia  •daaj'  little 
vife".     l>»f«ndaat  waa  pr«eaat  at  tha  tiA«  tha  auppopt  9j*dar  ifaa 
Mitapad  aa  m^  tS,  1937,.   naiatiff  t#ttifl«d  met  h»  t®ia  her  km 
weald  aot  obay  1^«  ep{l«p.     %  hit  aabaaqatat  eaadaet  k«  aari*iad  tMa 
i^f>aat  iato  aff^ot*     fta  waat  aaet  aad  aada  aa  attaoiBt  ta  a^oort  Ms 
wlfa  ar  ehildraa,     it  fled  the  Japlsdictloa  of  t>»«  ©ous^.     tha  aourt 
was  f«aty  Jaatiflad  la  issaiag  tha  wHt  of  ai  52^at  .r?!?V^ll,^&  «ftd  ia 
raqmlriag  Mm  to  giva  a  aabataatlal  boad*     fh«  ahaaaallor  had  aa 
appartaaity  to  eaa  aad  h**!*  tha  wltaaasaa*     ^91^9  wsa  ©6ii©at<*at  tTid^ma 
to  aifespart  tha  fiadiag  of  tfe®  oaayt  that  th«r«  ?^«^s  a  valid  sa^ripia^a. 
Ihia  ayaa  haa  aa  iHigard  far  ^a  aaaatity  of  th«  aairiaga  ralatioa,     l*^ 
a&rrlad  plaiatlf  f  aad  abaad^ad  hay,  laaviag  bar  t©  aapjjort  their  two 
©hildi»aa«     He  thaa  aarriad  l>«lllah  Wright,  a  aarriad  waaaa,  aad  waa 
tha  f athar  of  a  ehild  by  hap.     la  at^  aa  that  this  aarrlaga  iraa  aaaallad 
T»9omvat«  aha  was  marrlad  tfid  aadiv93<ead.     A  a]»»rt  tiaa  pz^avloua  ta 
aaaiag  to  Ghiaago  to  attaad  hie  alstar*s  faaapal,  ha  aarriad  Slaaaha 
Salloiray,    Tvem.  this  r««ei>d  it  la  isaaif  aat  that  tha  ahaaaallor  waa 
right  la  aoaaittlag  Umi  Aaf Mdaat  to  tiio  ooaaty  Jail  fai*  «OBt«^t  of 
aeart,  ia  aatarlac  ^o  doaraa  for  a^ai^ta  saint  «>maaoa  aad  la  eoatlaniag 
ia  af foot  tha  writ  of  at  Jltti  JCfiU^HUftL* 

Bafaadaat  poiatt  oat  that  tha  opigiaal  aoi^laiBt  waa  fllad 
ia  bahalf  of  plaiatiff  by  attsraay  williaa  K.  ^okf  aad  that  at  tha 
tiaa  tha  ordar  of  May  28,  1937  waa  «itap?»d,  ha  vat  rapMtaatad  by 
N«a8ra«  Binmflald  and  Lavraaaa;  that  tha  aotlo«  uiteadiag  tha  ordar 

of  July  13,  1997,  baiag  tha  firet  rala  to  ahow  etiaaa,  waa  prmmAmei  by 
a  aotlea  to  Jarry  Brttmflald;   that  tha  atterai^  iilu»  ri^raa«itad  plaiatiff 
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in  Her  aotioa  for  tha  juApimt  i^ioH  w«s  «rit«rttA  m  Jamiary  11«  1940, 
wae  Mr,  <^ox%«  ¥.  Lcirr«iio«;  tliat  Mr.  l4kinr«ae«  1«  «n«  «a««  ptrson  «lu» 
VAC  «  ii«ab«r  of  th*  ttrm  of  Bnanflold  amd  L«irr«ne»;   ftud  tOui.^  tj&o 
potition  for  tli«  writ  of  S£.  jgSSfti  fi3.«<5  on  «ov«ib»r  X7,  1§43  w»« 
*iror»  to  before  Mr.  Jerry  Srvnflold.     While  the  ftotions  of  «bieee 
attomeye  are  ecmeirliitt  Irregular,  It  does  aot  tf^pear  tbst  defe&dant** 
ri^te  vere  ia  luay  vay  pr«Jvdioed.     %«  orders  entered  gfainst  kUi 
vere  nodenite.     1%i,ere  was  a  fall  hoarliig  e«  tJ&t  ««««  prl&r  t&  th«»  entf^ 
of  the  deoree  and  he  urns  re^reeeated  by  a  onEB^fftsiiBt  attonisy  of  hie 
ovn  e^ooslag,  1^0  had  net  been  in  the  9a«e  ^er^tofore.     the  attemeyt 
about  whom  he  eeaplaiiis  ar«  the  attorneys  of  his  teleotloa.     -^ar«ntly, 
they  BOttg^t  to  proteet  his  iatrrests. 

me  orders  of  Ifay  2e,  19Z7  and  9«esaL%«r  3,  1943  and  the 
doers  e  of  Oeooiber  ?,  1643  are  affimed. 
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OHAia.es  K.    GABTLt  anfl  rMNCIS  TXLKR  PI1S80S, 
Indivldttftlly  and  at  f^ecttt©!*  of  the 
Ittftte  of  Ltaey  Pi«r8«  Oattle,  doe«a««d, 

B«f9nSaat»» 

FiUSGIS  tUXER  PI1E801,  indlviaually  «nid  at 
Ixftoutop  of  the  ?stat»  of  L^«sy  Pl»pe« 
Clastic,   d«oe&s9d« 


iyppliiL  F!©i 


GJf?C0If  OO^ 


COOK  0oim 


Appall «e, 

MS.   JUSflGE  EILEX  U^xsm^xmii  tm  OPimm  W  THE  COimf. 
"^  Ifels  ie  a  chanoeiT  AOtion  gttklng  a  d«tamiiifttioa  of  pi       » 

tiff* 6  rights  arising  ottt  of  an  all«g®d  ojratl  eoatpactj   to  lapr 
eonatruetl've  trust  upon  ppoparty  be^waathed  to  o«rtaln  defendantai 
«na  for  an  acoountlngi 

On  motions  the  oourt  atruek  the  original,  the  first  and 
fleoond  aaended  eoaiplaintf  and  plaintiff  etood  by  the  latter  pleading 
and  h&B  appealed,     fhe  question  i«  leather,   ta3i:«i  ae  true,  the 
allegations  well  pleaded,   in  the  second  aiaanded  coajjlalnt,  state  a 
oause  of  aetlon, 

Plaintiff  all«^««  that  under  the  vlll  of  Oeerge     ,.  .ieroe, 
he,  as  ex««}tttor,   distributed  the  estate  aseng  $he  sole  heirs  in  tiie 
following  proportion:     Bertha  neroe,  widow  of  3eorsf«  ^»  ?!««»••  on*- 
third;  F.  T,  Pleree,   son,  one-third;  Laoy  Flerae  Oastle,  dau^ter, 
one-sixth,  to  plaintiff,  son,   one-sixth  and  to  Oeorge  C,  Pieree  and 
Alexander  t,  fierce,  grandehlldren  one-twelfth  eaoh;  that  a  Chieai^ 
leasehold  was  shaped  la  the  saae  proportion;  and  that  la  addition 
Bertha  neree  was  paid  160,868.86;  plaintiff,  tuey  Pierae  Castle 
and  r,  f,  Fieree  were  paid  125,490,68  ©aoh,  and  the  grandahildren 
112,748.40  eaah.     IPlalntlff  further  alleges  that  thereafter  Bertha 
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th«  grftiidohildren  $1,000  e«eii  and  to  pl&iatlff  ii«r  1/3  leaiebold 
inteMBt  and  r««ldtt«l  ••tate.  and  luuiftng  hlB  axsoutor;  that  thereaftw 
Ltiey  0»«U«  and  th«  dafeadantc  r,  T.  and  a«orge  0.  and  Alexaad»r  w. 
?l«re«  ni«d  a  suit  to  oontest  tfe«  will  of  Bartha  Pl«r«a  against  plain- 
tiff and  othflrsj   that  plaintiff  by  paying  theo    28,000  in  addition  to 
tfeair  lagaeifts,  ooaproadaed  the  suit  whieh  was  disaiaaad  and  "boiigbt* 
one-foupth  of  th»  money  and  all  «i«ir  interest  in  th«  "?     -^*^-^i 
dlatpibuted  to  thaa  undar  tiie  ««tat»s  of  aeopg«  W.  m4  i9?e®, 

satojact  to  th«  lif«  »«tate  of  «»aah  thereinj  and  that  th«  traasaotion 
vat  consuswaattd  by  plaintiff  BUfOtlng  payaant,  and  r«e9lpt  tn«r«of  by 
the  eallara.     H«  furth^^r  all^g«e  that  tHereafter  Lucy  Oaatl®  died 
plaintiff  b«e»««  entitled  to  t&e  on«-f ourtii  int»r«8t  be  purobaaed, 
but  that  in  h«  will  aha  boquoat^ad  to  F.  f .  ?i«re«  bar  leaaabold 
intereat  and  to  Qaorga  C»  and  Alawoidt       .       ,  -  "'    '■   s!i©y 

wall  knew  plaintiff •  a  rights  and  have  y^fiaa^d  to  sseount  and  sre 
oonatiwtiv«  trustees  for  hl«  b«n?f it  to  tha  extent  of  one-fourth  of 

«aoh  bequest. 

f.  f.  Fiewe,  individuality  and  as  eseoutor  of  Lucy  C&stleU 
will,  aoved  to  strilte  the  pleading  on  the  grounds  that  the  alleged 
agr««««nt  to  buy,  Tiolated  the  Statute  of  Frauds  beoause  it  was  not 
in  writing;  thst  thou#i  ?>laintiff  was  ex®outor  of  ^e  Watstes  of  Bertha 
and  George  W,  Fieree,  he  did  not  sneeify  i^at  property  Luoy  Castle 
reosived  froai  their  eetatss  other  than  the  leasehold  interest;  an€ 
that  plaintiff's  aetion  is  barred  by  reason  of  aeetlon  204  of  the 
Probate  Gourt  Aot  of  1®^  (S#»e.  366,  Chap.  S,.I11#  »«▼.  Stats,  1941), 
Mo  attack  was  aade  by  plaintiff  on  the  motion. 

Aa  analysis  of  the  pleading  shows  there  is  no  allegation 
that  the  money  received  by  defendants  as  bequests  from  Luoy  Gastle, 
is  aoney  she  reoeived  from  her  mother  or  father,  or  that  there  was 
not  auffieient  asaeta  in  her  eetate  other  than  the  be<|ueate  from 
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vhieh  plaintiff •«  «llffgea  olalit  oould  lBn»  paid.     M«  b«lltv«,   thtrefoM, 

th«r«  is  no  oat«  8tat#a  agalB»t  a«f«ad«iit«  a#orge  C,  ana  -^exandar 
W,  Plaree.     fhe  partia*  agree  t^t  tfe«  X»«»«feoia  intsraat  b«<i[tteathad 
hf  Lucy  Caatlt  to  F,  T,  Oaitl«  l«  p^r^&nmt  property.   It  la  also  an 
"Interest  In*  land  eoYered  by  seotlon  2  of  the  Statute  of  Fpaude. 
fhle&go  Attaahment  Co.  ▼.   D^vla.   et  al.  142  111.  1?2.     3lnoe  plaintiff 
relies  tt|»on  an  oral  eontraot  for  the  purchase  of  &  l»a«ifeold,  he 
was  required  to  allege  faots  ufaloh  would  exeapt  the  contif^et  fro« 
the  statute  and.   In  this  e<3|ultable  action,   to  show  the  basle  for 
exmptlon  by  allei^lng  faets  f ro«  iihieh  it  would  appear  that  he  had  eo 
ftkT  perfoyaed  the  contrast  that  its  repudiation  would  be  a  fraud  upon 
hlffi.     <^l&aif^lle  v,  Me^ole.   247  111.  34;  Mkmi  ▼•  f.^;^??!*   534  111.   43| 
H^Baaki  ¥.  Igpaok^.   S54  111,   SOS,     Mis  only  sll*?gatlon  tending  to 
make  that  ehemlng  Is  his  payment  of  the  #23,000  and  that  le  not 
enott^  to  reaoTe  the  oontraot  from  the  operation  of  the  statute 
sines  an  aotion  at  law  would  lie  for  the  recovery  of  the  payaent. 
laaiS  ▼•  Johnsoa^  71  111,  13;  aiadyllle  t,  isSalJU  ^47  111.  34; 
Bi^wne  on  itatute  of  Fjpauds,  4th. '^d,  Sec,  463,  p,  534.     .'«e  need  not 
eonslder  the  other  points  raleed,     fhe  second  eoaplaint  ^ae  Ineufflo- 
lent  and  wes  properly  strioken. 

For  the  reasons  given  ia»e  Jud^eat  Is  affiraied, 

mmE,  f.j.  ASS  Lirpf,  j.  ooiieim. 
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MAX  A,    J^HIH&KS  and  ttMA  M,    SFIUHaES,  j  0001  OOOJ* 


ssFSMoa  ooyjif 


P»tmiA&nt9  •  App«ii{ait8. 

OMeago  W9od  froSuets,  Xne.,  to  b«  applied  in  eatlsfaoti^n  ef  |»Xala^ 

tiff •«  Jiidipent.     the  aotian  was  aiiailsi«d  as  to  Fgol  S|>ri,ne©r 

ana  tht  A«ei>««,  ^©a  a  pitsert  ©f  a  Maft«r  in  Shaae«iT  w«i  for  plalntlftt 

and  against  Max  and  l*«aa  ^Pinger,  bi*  %flf«»  jointly  and  e«v«rally 

for  |S,181«7«  t«g«th«i»  witfe  mait<iP*«  f«M  a»a  ©oats.     ^  -  —  -*-  ^  -r- 

a|>p«aXaA. 

Ohloago  ^oeS  J^f^oduste^  Xne.  w«ta  o3*g®alz^4  in  19£&,  wiHi 
lax  and  ]«ana  %rlaf«r  •»«  Wawi»p  H.  Wall,  dir««tor8,  and  antil  It® 
diatoIutioB  in  1938,  Max  %»rlng«y  wa«  Fr««id«it,    %11,  Vi0«  fr^eident 
and  L«na  %ping»p,   s««r«t»ry  and  tj»«<B«tar«r,  with  all  tha  stook  eimad 
by  the  apring«p«,     Itt  buainaue  vat  aanuf&a taxing  and  wholosaling 
vood  produet*  and  until  19S6  was  looatad  «t  SS09-29  aaiwi*  %s^, 
61ii«a^,  111.     nalntlff  raaoTarad  a  J«d|^ffi%t  rab«i&ry  20,  1934  againtt 
th«  floraoration  in  th»  Kunioipal  Goart  ©f  Ohiaago  far  ll,461,l»  and 
oosts  aaraunting  t.:;;     "'-".IC.     ^'^iteeution  *.>^.«^«  /abruary  23  and  Juaa  22, 
1934,  and  |S,10  was  ooll(ict»d  by  plaintiff  on  tfea  Jndgaant.     »o  fut'ther 
oollaatione  hara  baaa  «ad«.     Max  Sprlngtr  taitif ltd  in  the  prooaadlng* 
whiah  lad  to  tha  Judgaant.     fho  Corpora tloa* a  ohaoking  sneount  vaa 
opaaad  at  tha  LaMia«l«  Stata  Bank  July  !?,,  1^^»  vl***  &  ae^iosit  of 
?S,001.6i.     Meiraabftr  SO,  19S3  an  aocetint  wma  op«a«d  in  tha  ^mf  %nk 
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undar  th«  ii«n«  of  PmUX  %f4]ig«F,  Si^ixm  ^»ii>-  ^  ^^^•-     --  ^  l*y«*»it», 

%&  tlga  ehMlui,     fh9  fli^t  deposit  in  th«  l&tt^r  aeeotmt,  Mov»»b»r  IS, 

ld33,  va«  th«  »vm  9t  |4,51II.05,  f*«^r0s«iiit«a  by  &  ehe  ^m  against 

tilt  Oorporation  &<$cotti}t  )loir^l>#r  lA,  ISSS,     B«B«ifo«y  30,  193^,   t'^* 
Odi^oration^e  ^&ltmo9  im«  lt.©1'.     It  i#«,»  kept  3i|,1t®  to  May  1,   X9S4  and, 
altli9«gl&  ele««  to  115,000  w^m  fii^o  sited  tiii^r-eia  f«>ra  day  to  day,   tii@ 
4l^«alt«  ir«j«  ifln«dl&tely  witMnwm  by  ©feeeks  them  deposit <!»d  %n  tla# 
Pattl  %s4iig«r  ftocowat  iia6  t^#  i«j»k  wae  aatfeoyl«-ti  ^Ir^et-'^  •    - 

ftg«iii8t  the  l.fttt»r  aeeeunt,  eitrt&iR  eh«®]Ee  cth^j^;  •argi&ablift  ---^ 

@(»i<¥>6jrjitti9a.    Pmtti  %riiig»P,  «©»  of  Max,  im«  S  yesre  of  sg«  v    n 
aeooKiit  m  hi  8  lUUM  Kr»»  ^«aM  «i»d  w&i^  b«  waa  de?'-"^.'-""   -, "  ■*•*'-   --1@ 
0va«r  0f  the  Ohiesgo  ^«0O4  f'reaaets.     ?Si«  B«nk,  •Igeo^srias  hie  Rg«, 

9&tt«»d  th©  ©loaihf  of  the  fteeottat  ®b  M&y  5,  1934.     fhe  bslano»  in  th^t 
aee-ount  ©f  ^,082. ®S  wae  thsm  a«^©eit«^  in  a  nw  aeeourji  .,.r.   ,,.•    -.,..,.:    sf 
0hie&se  ^©od  %-Proaoote,  with  euthority  to  M&x  %fin,gf^' 
S#ep«tary,  Aleitandtr,   tc  tjh««lt«,     5'Ms  aecj&aat  wss  «!►«»  tr^m  M^  5 

tss  &»o«ib«i»  SI,  19M  aiisA  -xtri^ely  aotlve,  i^^    ■  .  ..veipfegt  b&laii«« 

of  about  11,000.     immat^g  12,  IMS,  Al»iriifia«P  wi>ot«  m«  l^ajtii  that  te  Ha.i 
tP«»8f«rr»il  his  rights  m&  lnter«8t  in  the  C^©aso  «c     .      -Frodii«te 
t©  Lmm  %rf.afer  as  toX#  swier  of  th.«  ba«i.a»!?».  .    - 

»n  tfflftsTlt  that  ih«  ^ms  the  eele  owner  aM  ^a&t  she  alone  v^o«.i-s.  -. 
attthorited  to  sign  eheeha  ^rmm  a^inst  the  'f^eo^  Sy-fpodu®'te  eoeownt 
8mA  th&t  heiP  baeiaees  was  leoateS  at  ^009  w,  Qvrmt  M.,  IMeag^i. 
f eetlaohy  h«f ere  the  aaeter,  a  stipttlation  o*  the  parties  &»d  esshibite 
eetablleh  theee  faets  fou^a  by  the  teoree, 

Xh  their  pleatiag  ana  at  the  trial  defesdaiite  itigit  ^ 
fefttstelieh  thAt  the  noii^i  wXm<Smem  tnm  the  eoi^orate  a«eo*ait,  as  well 
as  iafflir  s^ipzvprlatioh  9t  m$&mmt9  reeelvable,  goodwill,  boaltc,  reoords, 
fttmllMi«,  f«miiehiiii(se  «i4  enmliMBeBt,  were  to  apf>ly  upoa  iadebtednese 
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tfwlac  to  them  by  th«  Oorperfition.     Tb>%f  eay  hsr^s  tiiat  if  %h«jr  w«r« 
•Btltlcd  to  th«  irithdf«w&l0  V9  itottld  not  be  iiiflu«iioo4  by  the  m&nivu* 
latioas  of  tiie  Boooonta*     In  their  adOieirer  theee  debts  were  stated  to 
lit  ISfSOO  salary  ana  9x^mM9n  to  Max}  ant  |3»0<K)  a&l&nr  «•  setretary 
lAd  atenographer  to  L4«a.     ^ilM*  the  oiro^natajaMiee  they  had  tht  iMivditL 
of  shoving  juetifieation  for  ta^e  wit!-;  '    »     Hit  testiaoay  wss 

that  he  aisplied  ^Amt  mm«f  mus  in  bsok  esl&ry  and 

loane  asoimtiiig;  to  Sll»8W,6».    'S?  -^:-*-:~-  -v.^  ......  ■.....-..  _.,,.,  --^^^i^j 

of  the  Oorpox'mtion  were  given  aimy  and  irere  not  available  to   aus*  .ort 
his  eleia.     At  the  trial  Corporate  Inooae  tax  etatesente  for  1931« 
vera  reeeived  by  the  aaster,   embjeot  to  plaintiff *s  objtetion,   ahd 
1^0  reeerd  does  not  ahov  that  the  object  Ion  >%e  ruled  opon.     '^e 
•b;}eetion  auat  be  eonsldered  ae  overruled,  '■■,   ^ec,  6,  Superior 

et,     ffaeae  statmenta  include  liablliti«»8,  debts,  v=         x  Springer 
|e,£34,0&,  1931  and  15,928,69,  1932,     there  was  no  eompetent  reliable 
•videnee  pi^dueed  by  defendant  to  aalntsin  their  borden,     fhe  oourt 

/protterly  found  that  there  was  no  proof  to  supoort  tfeie  oontwations  that 

/ 
/  at  the  tiae  the  withdrawal  and  a|»propriation  was  aade  the  Cozporation 

f 

•wed  the  defendants  the  debts  elalsed;  and  th^t  the  vsrioua  aecounts, 

d^osit^'  and  withdrawals  forsKkt  a  deliberate  and  fraudulent  atteapt 

on  the  part  of  Max  and  tena  %>nnger,  pnrsttant  to  their  •oni^imttf*   to 

defrand  and  deeeive  rilaintiff  and  prevent  its  oolleeting  the  ludfttont, 

OefeiUUtats  eontend  that  ednee  the  aeney  was  withdrawn  prior 

to  Jmdeseat,  and  i^  allegation  «ede  that  they  imew  of  the  suit,   there 

ean  be  no  finftl^  of  ttneaA  or  el«f|^  to  mn^port  it,     "The  record  does 

not  show  whon  suit  was  ooiuioaoed  or  ti^en  the  oaaae  of  action  arose, 

Xt  it  olear,  however,  that  the  original  withdi^wal  of  the  $4,519,0§ 

Xvao  Made  froa  the  oorporate  aeoouat  lAd  was  wrongful  sine 9,   so  f«r 
f 

as  the  reoord  wtunik,  neither  defcttdast  was  entitled  to  t&e  aoneys, 

Hie  eoaplaint  ohai^ee  &  fi^uduleat  sohflHie  to  oheat  and  defraud  plain- 
tiff and  prevent  its  eolleetlag  the  Jwdgaent,  and  it  speoifioally 
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■•t«  out  8<mi«  S9t&iXa  of  %h»  ««b«M«*     ^e  thiok  tli&t  th®  o'>l^     tloa* 
w»p«  safflei«nt  to  ft«e0!B«»a«tt  the  pr©ot  «fid  tli«  pw»f  tuff lai ant  to 
tuatftln  tli«  d«or««.     @»f •ndanta  »tftt»  in  tfewlj?  fepi«f  th»t  th'?  sole 
i«i*iu«  if  wlieth«^r  %rliig«i>  h«d  «h«  right  to  vithiiH»r  tha»  «K»a«f 
?«OT««b«F  18,  1932,       -  d«el4«  t&dt  l»««i«  b'  th«  finding  ©f 

tli«  ehAae«ller  that  no  ra«.h  rlfHt  vs«  piw^---^.       ■,:•■•:•.■-  -«?  v-t&b  not  #ntltl^ 
te  tlie  tdl1^bdi*«»r&lc   tUs  fftOt  th&t  it  pp«B$d9d  tihs  ju    ,       c  is  not 
l«i|»drtaAt,     Th«  a«vle9  unploiTAd  1^  t«f?»ndaBts  in  their  «tt«»r^t  to 
»r«Vi«it  plaintiff  fi^«  oollectting  its  jixSg^Bsnt  it  a  a«u«l  for®  of  frrjuS, 

aoneyt  witMjpaim  %r«r«  patrt  of  eh?*  eapitsl  stoek  ssf  tli«  eoi^arstlois. 
Otntral  Illinole  S«yyle#  6««aaiiy  ■',     -ws-rt?,      '      111,  108;  eons tl tat ©6, 
fr«8t  l^"«Bia*  for  the  paya<mt  of  the  «ojt>or«.te  dishtsj  ««€  In  th>^- 
j&t  stoefetolAnni  ar«  suhjuet  to  the  elaint  et  ereditors  oi    ..     seuipsoratloR, 

19  a,  J,  S.  »»o.  1360;  a»a  ll»t«h»p««  Oyclopedl*,  Corp orstlonfi,  ^ol. 

I     1^#    ^m,  7407, 

V 

«!!•«•  •0««i4«wiitloa8  dl«p©9©  af  tht  «|tt©stion«  Ti»h«thei» 
Aof^dantt  h«d  pfftf^wnwo  ovor  plaintiff  b©o«o««   ■:  -s  aue  or  i*03P« 

«ntitl»a  to  litsr®  prorata,  a&&  ^»r«  is  nothing  in  th«  r  to  ^SEksm 

that  thero  ar«  otii«r  oradltors  antitlaS  to  i^r«  with  pl^ntiff . 

flils  ault  *©««  not  eo«t  irlthin  th«  t^»o  y«»ar  lial tuition  of 
S#«.  «4,  Cojpporatiea  Act,  Tchap,  aai,  0^ia,  94,  111,  a«T,  itata^  fojp  tha 
jv^Hgnent  hAt^i^  m|»s  obtalaad  Wfera  tha  $9ri>oi%.tlo»  ime  iliaaolvad  aiiA 
this  prosft*?<iing  w««  against  tha  daf andante,  fraf^ttliHat  traftif«r«««  of 
oorporate  assets  bafora  dlseolution. 

For  tha  raaaona  givtm  tha  daoraft  l»  affiraa^ 
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KR.  JUSflCE  KILKt  SELlVs-ltiS  fHE  0J?I8iI0N  Of  f HI  SOUHT. 

liUt  oa«e  le  here  on   m  writ  of  error  to  review  the  jiwigment 
finding  O«npione  guilty  of  violation  of  the  9l«*otion  lavs  "as 
eharged**.  The  trial  vae  by  th«  court  without  0  jury  snd  Campioni? 
wae  eent«ncea  to  elx  months  in  the  County  Jail,  Kis  motion  for 
l>r9toatioa  w&a  denied, 

the  trial  waa  on  the  second  swiiended  criminal  Infojwation 
vhieh  eharged  thst  the  t^rf.nty-two  defendants,  including  SsMapione, 
"did  wilfully,  imoifinely  and  unlawfully,  nake,  write  and  pr^are 
certain  falee  and  f i^udulent  sheets  and  portions  of  sheet*  and 
falsify  Various  sheets  and  portions  of  aheets  of  the  noiin&ting 
petition  of  John  H«  ^ilp  for  his  nominj^tion  by  th*»  iieouhliogtn  i^strty 
for  Probate  Judge  of  Cook  County.*  Following  the  speoifio  oh&rges 
against  the  other  defendants,  it  was  charged  that  Canpione  did 
wilfully,  knowingly  and  unlawfully  notarise  sheets  1  to  100  and 
140  to  l&O  inclusive,  «vhen  In  truth  and  in  fact  *  *  *  he  knew  at 
the  time*  the  signatures  of  the  purported  elrculfttors  had  be«n 
forged  to  the  affidavits  on  the  aheets,  and  that  the  purported 
eircttlators  did  net  appear  before  hin  and  swear  to  the  slgnatur«s. 
©efendants  Jurgeaa,  Ousiaane,  Murphy,  Sonafede,  Oomerford,  Gauna, 
and  Sarriea^?dM  died  prior  to  the  trial,  are  ©harged  vith  forging 
tlgaatttres  of  purported  circulators  to  the  affidavits  of  she*ft8 
notarised  by  Gaarpione,  The  information  also  charged  generally  that 
QM^ione  wilfully,  fale*ly  and  fraudulently  affixed  hie  nana  as 
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notary  and  his  seal  to  the  d«Blgmtt«a  Rhe«t«  of  tfe«  nominating 
petition  and  laada  and  prepared  the  jurat  on  the  sheets,  knowint^ 
that  none  of  the  purported  oireulstore  ajentloned  In  the  sheets 
erer  apnesred  before  him  or  was  given  the  oath  toy  hi©  or  signed 
the  affidavit  on  the  sheets,  and  that  he  wilfully.  Mnevinglv, 
fraudtaently  and  unlasrfully  aade,  wrote  and  prepared  the  affidavit 
portion  of  the  designated  sheets*  all  in  violation  of  aeotion  77  of 
the  primary  law.  The  court  "believini-;  that  the  greatest  offender 
here  is  Joseph  Oaaipione*,  fined  all  other  defendants,  exeept  B&rrioa, 
tlOO,  the  aaximua  fine  provided  in  Section  77  (111.  Bev.  Stats,  1941, 
Cai^«  46,  Par,  441).  That  section  ino^r   29-32],  known  as  the  "cateh 
all  provision^  provides  that  "any  person  who  shall  oo^it  m^  aot 
prohiblt»^d,  or  refrain  froiB  doing  any  act  re*^uired,  eto." 

Pursuant  to  the  charge  in  the  information  the  St«te 
required  to  prove  that  Caapione  wrote  his  name  atid  affixed  his  seal 
«e  notary,  knowing  that  the  sigaatur«^s  of  the  persons  whose  nmm 
were  signed  to  the  affidavits  as  oirculatore  had  been  forged,  and 
that  the  persons  whose  oaths  he  was  taking,  were  not  the  personi 
whose  signatures  appesred  ag  eiroulators, 

•Ehe  ease  was  decided  upon  a  stipulation  of  the  testimony, 
and  exhibits,  fhe  stipulstion  was  limited  by  defPnaant'e  statement 
that  they  were  not  ^emitting  guj,lj,  ^-mj^ljate's  ease  pursuant  to 
the  stipulation  showed  the  reeeipt?of ' th^  petitions  by  the  bounty 
Clerk;  thet  the  signatures  of  the  purported  ciroulators  oa  sheets 
1  to  100  B.nd   140  to  150,  inclusive,  were  forgeries;  thi»t  the  hand- 
writing  of  defendants  Jurgens,  Geraoe,  %stein.  Suslmano,  Kerens, 
Brwa,  Riordan.  MoGormiok,  Romano,  Seery,  Boaafede,  Tlsdale, 
Ooaerford,  JPufahl,  riosi,  Gaapione,  ieardina  and  Montfortl  on  certain 
exhibits  were  j-enuine;  and  that  those  naaed  were  la  1942  employed 
m  various  public  offices  of  Cook  County  and  the  City  of  Ohica«o  and 
were  nembers  and  pclitloal  workers  in  the  42na  Ward  Hsgular  Ceaoeratic 
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0:^;^ijE«tlon;  that  th«9  forged  sh«»ts  Tper«  part  of  800  ordered  by 
l>tallp,  F#brttftry  &,   1942  «nd  d«liv«r«d  at>ou|  5  l»,M,  th«  saffl«  day; 
that  Jurgens,  Oasimano,  Bonaf ads,  Coasrford,  c^auna  and  Barrloa  in 
addition  to  other  unlawful  contrlbutlona  to  th*  fraudtai«at  p«tition, 
foi^9d  the  namas   of  th«  purported  olroulators  to  iheets  of  th« 
petition  notarised  by  Caapion^;  that  Oarapiotts  vrote  his  oim  aignatur® 

aa  notary  in  th$  jurats  at  th^  bottom  of  shaata  1  to  100  and  140 
to  150,  both  Inoluaivt;  th«t  XnT«stlgator  MeLaughlln  of  ths  Ohloago 
Board  of  i^lffotion  0<»a»ie8ion»rt,  in  aadltion  to  h«!aring  defendant 
ieardina  malcff  an  admission  as  to  forgprita  in  connection  with  th«» 
petition,  heard  Jurgene  aaaiit  foiling  the  nam«s  of  the  purported 
circulators  t^on  the  sheet*,  subject  of  the  charge  againat  him, 
aotarixed  by  Gaapione;  and  that  Police  Officer  tairlai  heard 
Saopione  in  thp  presence  of  Ageistant  State's  Attorney  Kinnally, 
%ecial  Attorney  Osehen,  and  deputy  County  OlerlE  Boian  admit  talting 
*the  aoknowledgaent*  of  the  circulators  of  sheets  1  to  100  and  140 
to  160  on  the  dates  written  in  "the  aoluiowledgfaent*  in  the  aubway 
Billiard  Parlor  at  1136  Korth  Clark  Street, and  that  eaeh  of  the 
oiroulstore  idioee  m^es  were  written  appeared  personally  before  hl« 
and  aoknowledged  their  signature*, 

the  only  testimony  offered  on  behalf  of  the  defendant, 
who  objected  to  the  eoapetenoy  and  relevancy  of  th«  stipulation 
outlined  hereinabove,  wsp  of  his  good  character. 

It  is  api^arent  that  only  the  «h«ets  notarised  by  Oanpione 
are,'ittvolv«»d  in  the  preeise  question  of  his  fraudulent  conduct, 
though  the  state  apparently  relies  upon  the  rest  of  tha  stipulation 
proving  forgeries  ana  fraud  against  other  defendant*  unon  other 
sheets  to  show  the  general  couplet e  fraud  as  tending  to  implicate 
Oaspione  therein  ana  show  his  guilty  knowledge.  While  it  is  charged 
he  prepared  the  Jurats  and  parts  of  the  affidavits,  the  only  writing 
proved  to  be  Caapioae's  is  that  of  his  signature  as  nectary  in  the 
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Jurats,     l!h«r*5  are  admlselont  by  ^cardinn,  ^urgttne  and  Coraerfoini, 
but  only  th«  adalassion  of  J^urgene  b«ar«  directly  on  tii<*  oJaarga 
against  Caapion(«« 

OaR^ion®  cont*»nae,   saiong  oth«r  things,   tJHat  the  prodf 
do-^s  not  show  that  h»  oo»»itt«»d  &  erine.     H«  rsf^re  t©  his  alleged 
admission  that  »aoh  of  th«  «lr©«lj»tor«  on  «h«ete  1  t©  100  and 
140  to  150  app#ar«d  pergonalXy  bwfor*  hi«  md  took  ealtb;  that  the 
signature  affl3r#€,   as  olr«ulstor,  wa©  th^t  of  each  p«rson.     the 
affidavit  end  Jurat  ar#  as  follovtS 

*SfAfS  OF  ILUN013.       )  ^. 
OGUHTT  OP  COOK,        •       )  ^^« 


I ,    , 

(Ineeyt  n&ma  of  nerson  eireulsting  thla* petition 
and  oaking  the  affidsvit) 


do  b«reby  c#rtify  that  I  am  upwarda  of  th^  ag#  of  21  y«»ars,   that  1 

reeide  at  No ,   in  th?? Oounty  of 

Zlt^  ^^  ^FP  ^^  Illinois.   &na  that  tl:5*»  elgnfttur^s  on  this  sh9^% 
li  Ul^Zf  i"  "^  pr usance  and  ar«?  genuin«,   ^nd  thr  t  to  th«  b«8t 
of  ay  knovledg©  and  belief  the  persons  so  signing  nere  gt  the 
tifflft  of   slplng  saia  petition  aualifl^ci  voters  of  th«  H«»oublica» 

?ir  LiL**"^     f^*^  °^.^^*^^  «**^  ^*«^t#  of  Illinois,   and  that  their 
r«so^ctiv»  r«Bidenc*  addresses  ar«  correctly  at&ted  as  above  aet 


(This  line  for  signatur*?  of 'person  circulating  thisVstitlon  ind 

making  this  affidavit) 


Sttte«orlb«d  and  svom  to  before  a«,  a  .    .   , 

ly^' in  the  County  of  Coolt  snd  3tst«  of  lliinoisj 

(SiJl)    •    •    •   «*y  «^ K    I>.    1942. 


(signature  ot  P#rson  Aamiiugt'^ring  Oath)* 
It  i«  plain.  d«8pit«  th^  Canfeion*  adaiiasion  of  taking  » acknowledgment  a  % 
that  thoa©  who  spp^sred  h^^f.rn  him  siror#  to  th«  »tat«»«nta  in  the 
affidavit,  and  that  Gaapion^  did  not  aeknovl«dg«,  as  a  notary  do«« 
in  the  usual  aoknowl«dgi8«nt8     of  lagal  inatrumenta,   thst  they  wera 
psraon&lly  known  by  him  to  ba  the  same  persona  whose  namea  ware 
aubscribftd  to  the  affldavtta. 
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Th<"  S^nte  points  out  that  tht  dat#«  written  In  the  Jurmt 
on  the  ftheAtt  Involvsa  In  the  eh&rg;9  against  Caaplon«  ranged  fro« 
Jsauary  27,  1942  to  fnlsmarj   6,  1942,  and  w«  ar*  aJLndful  of  th© 
Btlpulatlon  th£t  th«»8e  iih»«tfl  ir«r«  not  aelivered  tsitll  th«9  evening 
of  r«bru»ry  5th»  Gaspione  argues  thst  on  the  evldenee  he  oould 
hav*  heen  abaolutely  innocent,  or  aay  have  aade  an  Innocent  mistake, 
or  th.f.t  soae  of  the  persons  presenting  themselves  rwauested  a 
ohange  in  date  and  that  this  practlee  was  not  uncommon  sonong  lavyera. 
fh9   State  esys  he  is  not  charged  with  oareleasnees,  but  vith 
corruption  and  that  the  foi^erlea  and  the  false  dates  are  ''mighty 
strong  facta  and  oirot^ietaniees  over  which  one  cannot  fail  to  drstw 
the  inference"  that  Campione  had  guilty  knowledge,  especially  where 
it^re   is  no  denial.  Caaplone  argues  that  the  proof  falls  to  show 
that  he  Icnew  that  the  signatures  of  the  purported  circulators  ware 
false*  In  answer  the  State  points  to  the  uncontradicted  proof  of 
the  facts  that  the  signatures  of  the  purported  circulators  were 
forgeries;  of  Camplone's  adodseion  that  he  took  tiie  "acknowledgments*;  of 
the  discrepancies  in  the  dates  in  the  jurats,  and  proof  of  his 
signature;  and  of  proof  that  Jurgene,  Guslaano,  Bonafede,  Oomerford, 
Qauna  and  Barrlca  forged  the  signatures  of  the  purported  circulators. 
It  then  r-^f^rs  us  to  inf^r^noes  which  can  be  arawn  from  the  evidence 
that  all  the  defendants  were  aiwoibers  of  the  same  politloal  organization, 
and  holding  jobs  in  public  offices  in  the  City  and  County.  It 
argues  that  these  ooablned  facte  end  inferences  show  a  confederation 
and  conspiracy,  and  that  defendant  used  his  publie  official  seal  and 
position  to  give  the  fraudulent  petition  sufficient  legal  form  for 
its  filing  ana  thereby  completed  the  crime.   It  further  argues  that 
all  the  defendants  were  tried  Jointly,  and  the  acta  of  each  and  the 
facts  and  olretMastancps  eonnecteS  therewith  establish  a  conspiracy 
to  prepare  the  fraudulent  petition.  It  finally  says  the  law  will 
presume  from  the  evidence  that  Cai^lone  knew  that  soaie  of  its  co- 
defendants  forged  the  naaes  of  the  purported  circulators  and  knew 
that  the  object  of  all  defendants*  acta  was  the  preparation  and 
filing  of  the  false  oetitlon. 
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Thla  l8  a  erlfflinal  caa^  aot  «  eontimpt  proe«9ding« 
Oasspione  anst  b«  pr«»ttB«a  innocent  until  «v«»ry  el'»fa»nt  of  th« 
eharg«  laiA  Rgalnst  hi«  has  tK*"^!!  proven  beyond  a  iH9a.sonabl«  doubt, 
R^f ereiio»  to  th«  ehax^ds  fe(»r©inb«for«,   plainly  atioi^e  that  ®n 
«9Sf»ntlal  «lem«»nt  to  b#  ao  pirovwn  is  his  fills»g®d  guilty  fcnovl«dg« 
of  th«»  foyg«»ri«¥8  of  the  eignatup*>»  of  th*  cupoort*?d  oinnsulstors 
and  tile  eons*?r!u»nt  falsity  of  the  oaths  a<3alnl«t«r«d.     He  is 
charged  with  knowing  that  the  parsons  whosfl  naasfts  irer*?  signad  a« 
ciretilators  nw^r  ft^pesr<9d  b«for«  him  snd  n«tvf»r  signsd  their 
n&mme  in  hie  pres3*»noe  and,    therefore,   that  those  who  aopeered  and 
slgn#d  ver-?  forg«r«,     This  1«  the  nub  of  th«?  o&s<»,   for  if  @affiploa« 
did  not  kno^^  the  paraona  who  appeared  before  hl»,  or  did  not  knov 
the  persons  whos*^  na«e«  were  signed  aa  t>ui^©rted  clroulators,   then, 
the  eharge  cannot  be  sustained,     i^ithout  a  shoving  of  hia  guilty 
knowledge  beyond  a  reasonable  doubt,   the  presumption  of  Cji.Bit)ione'8 
Innooene®  prevails  and  requires  that  the  reasonable  inferences  be 
drawn  in  hie  favor, 

©le  Jurat  resda,   *  Subscribed  and  ewom  to  before  ae  *  *  *,* 

the  record  showe  that  Caaplone  notarized  IIQ  sheets,     Hia  adaleeion 

la  thstt  he  notarised  thera  at  1136  North  Olai*  3^re<?t,  while  the  olaoe 

of  Jurgens*  forgeries  is  set  by  the  latter* s  admission,   at  745  tiorth 

^tate  St,     ^hlle  lit  Csaapione^e  adaiseion  was  that  he  took  "acknowle 

actually 
it  l9  evident  froa  what  we  have  said  sst  that/no  aoknowledgraents  were 

taken.     There  are  eontr»diotions  arising  froa  hie  admission  that  he 

took  "aoknowledgmente*  on  the  datea  stated  in  "the  acknowledgajenta" 

aRd  dates  written  in  the  Jurats,     We  Iwive  pointed  out  tbet  there  is 

no  evidence  th^t  he  filled  out  the  Jurat «,     there  is  no  claia  that 

Cai^ione  knew  the  purported  oij^oulatore,     fhere  ie  no  evidence  that 

J^ux^ens,  Cueiaano,  Murphy,  Bonafede,  Goaerford,  aauna  and  Barrioa 

knew  Caatoione,  or  that  he  taaiew  then  or  that  he  knew  of  the  forgeries* 
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Tbe  stipulation  la  «ll«nt  on  th»BO  polnt0.     Son©  of  tli«  adaisslon* 
m  any  v©y  oonn«ot  tip  Casrplon«  with,  or  «*»pply  that  proof.     Jurgent, 
for  instance,   by  a<amlttlng  hXe  forgeries,   in  no  wy  Infers  that 
Oaapionft  Iraww  hla  at  tht  tl««  or  knew  of  th#  forg^ri^s,  nor  i«  th«re 
any  dlrtot  proof  that  Jttrgwnt  or  sny  oth«r  defenaaunts  appsari^d 
b«for^  Oaoplon*  to  iw«ar  to  th«  forgtd  flga&tur*>s. 

If  in  ▼!*»  of  th*»««  eonsideratlons  and  th<?  whole  proof, 
r«?>8onable  ini'«r«^no'»«  of  Ga«plon«*s  innoc«no!»  o«n  e©n«l«t<»ntly 
be  drsun,   th?  judgisflnt  against  hla  oust  b«  r«irer»ed  fcr  lao|i  of 
proof  of  th«  #8Sftnti*l  nls'w^nt  of  ^ilty  ltnoi?l«idg».     That  »l««#at 
\  a»t«nBin««  whethsr  0s«plon«  le  guilty  of  a  orla#  or  of  c*rel!»«sn«s«, 
fhu«  the  Question  wh«th«r  h^  Jtn«w  Jurg^ns,   and  th®  others  connected 
with  the  ih^et*  he  Botaria*»d,   Is  the  vital  element.     The  State  eaye 
this  eleaent  ie  proven  by  the  fact  of  hie  eo-mwfiberehlp  with  them 
in  the  sard  Organization,     IChlo  is  not  one  of  several  elrcttsast&ncee 
offered  &b  the  baels  f^r  th?  infprenoe  •  it  l»  the  only  cirouatetance, 
Froa  thst  oircuaatanee  we.  are  asked  by  the  &t«t«  to  preauae  the 
vital  element. 

It  is  not  denied  that  after  the  State  refused  to  stipulate 
to  0ai8plone*g  good  chAractsr,   it  wste  fumlsh*?d  with  e  list  of  the 
proposed  cheraeter  vitnessea  and  that  the  esse  ««s,    thereupon, 

oon tinned  for  thre^*  days  before  those  witnesses  testified,     fheir 
imlnpeaohed  teetiaony  proved  hla  eh?.raeter  and  repatfitlon  as  a  lew 
abiding  ©lti«en  of  the  comaitinlty.     Considering  the  entire  proof  and 
the  slr««fflstaaee  relied  upon  by  the  Stete^for  proof  of  OMqplone's 
guilty  knowledge,   in  tb*  ll^t  of  the  eharaei«r  evidence  and  giving 
hlffi  his  due  legal  protection  as  a  defendant  la  a  criminal  case,    the 
Inference  that  he  did  not  know  Jfui^ens,   Suslsano,  Murphy,  Bonafede, 
Oomerford,  &auiiia  aad  Barrlca,  say  as  conslatcBtly  be  di^wn  as  the 
Inference  that  he  knew  thtm,     ^«e  hold  therefore  th&t  there  Is  a 
failure  of  proof  of  the  essential  element  of  GaBploae'a  guilty 
Icnowledgt,     We  believe  that  to  hold  otherwise  would  require  utter 
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dXeregsrd  of  fimdaoBtatal  Amftrlean  prlnolpl^a  of  l&if,     Th©  Judgment 
i8«   accordingly,   r«v«r9*»d, 
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BmtwLQu  mms 


mmt  Ltm^  indlTldu&lly  and  s8  frttc«««^«    ) 

of  Tm»t  Aipp#ea«Bt  of  Sh  — • -"^n-Ajpgyi*         J  i>r   wuK  COUMtX. 

Iot«l  Qompa»f  siM  gs  dl  s  of  ) 

Sherldfen-Argyle  Hotel  "  ,   a  ooPs>ors»  ) 

tion,  mfmium*    '  -  "^       *  ,.v  ...-■'"•  '-'t,  & 


u%  Mmim  imt  mtirmm  fi»  opissom  op  fm,  0oy«f, 

trust  9«rtlfl««t9  ««i$«^nuBliig  th»  ««poiilt  of  fift®?9«     "     ^       - 
eommcn  etools;  of  tfe«  iS^hsrldfta-Argyle  Hotel  Oo«o*ny#     ths  camp^iuy 
vee  incorporated  pttreusnt  te  th«  proirisiona  of  a  plan  of  reorgsalajsi- 
tlon  approvea  In  proo««ainga  fllea  in  the  United  ^tateg  IMftrlot 
Sottrt  under  seetion  TfmM  Qt  the  eia&n&«d  i«nl£ruptoy  ^t,   snS  eubeecfuefit 
to  its  incorporation  aiit  in  ^urtuanc*  of  the  plan  of  reorganisation 
the  prooerty  involved  h»r«in  known  ae  the  Oopslaad  Hot       .     «r  3o«««»aet 
*^otel)  v-es  conveyed  to  the  ^»m93Bi$%^ 

%•  plan  of  r«of^ani station  further  providtd  t4i«t  persons 
holding  snd  evning  bonds  e^cured  fey  &  trust  d»«d  is^ion  said  prtmisw 
should  r«c«iv9  trust  c«rtifloat0e  which  r«pr«sented  shstrse  of  stock 
of  the  hotel  oomsany  and  which  ehar«8  of  stoeic  ir^r®  to  b«  held  and 
ovned  by  the  trusteee  wind*»!r  the  t««i«  of  the  trust  agre^sient  dated 
June  Zl,   19S?,    fnr  the  uee  snd  bf»n??flt  of  n«>T»ffinn«  to  ibim  tVKih  trust 
certificates  were   -  ■■  m -d,     .By  the  xier'sas  of   -fcaft  trust  agf*»i«i#Bt  the 
certificate  holders  Gould  vlthdi^w  fpcwi  the  trust  at  &nf  time  and 
uoon  surrender  of  their  trust  certifies  tee  obtein  etook  of  the  hotel 
ccMt^»aii|r  in  the  aaraunt  eet  v^  in  the  tr'^^^  -•'"•^tifioe.tea  ^urrende^"'^.. 
The  eeid  truat  e^reesmiit  further  provided  that  during  the  eontlnusunoe 
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of  %h«  trust  th«  trttat«»«  shottld  li©ve  th*  full  Iftfesl  title  to  all  tlie 
capital  ttoek  h«ld  by  thwa  under  th»  tcrraa  of  ttoo  tmiit  agp««H«9nts 
thst  they  had  th«  pcmw  to  exerelss  all  right*  of  atetolutt  ownsrt 
of  tho  Qftpltstl  atoek  of  ttao  eojraoratloa  held  toy  thwi,   including  th« 
right  to  vote  thertoo  &ndi  to  t«k«  p^rt  in  end  eons^nt  to  m^  «oii>or«tt 
or  8har«ihoia«rf  ft«tion  of  any  kind  i#ii»l!»o«verj   that  the  holders  of 
tho  trust  eertifiostss  should  not  havs  aay  rlg^t  in  r««p««t  of  any 
stook  hisld  hy  the  trsstess  to  tsk«  p*rt  in  ov  consent  to  or  i»  say 
way  eontrol  or  tiait  «iy  corporate  or  «h«r«holder«*  action  in  the 
hotel  eoaipanyj   that  the  trustees  ad^t  vote  for  «leetlon  of  trust 
or  direetors  of  the  corporations  and  that  th#  jsctlon  or  proceeding 
whieh  the  trustees  irere  authorlted  to  »et  upon  inoladsd  the  leasing 
of  all  or  any  part  of  the  property  of  the  hotel  eosspany. 

Said  trust  agreeaent  by  its  teras  will  expire  on  June  21, 
1947,     fhe  agreement  oontains  a  provision  that  the  nme  a»y  be 
teralnated  at  the  end  of  each  two-year  period  after  its  date  upon  th® 
▼ote  of  a  a»4orlty  «t  a  referendUB  or  meeting  of  the  eertifleate 
holders.     Out  of  the  7?75  outstanding  shares  of  the  hotel  eoiBpafty 
stock,   the  trustees  held  tmi  »har««  thereof.       fhe  defendant ^ 
J,  Mumighan,  Harry  w,  Soloasn,   and  Frank  Lynn  %rere  designated  «s 
trustees  under  said  trust  agreeaent  and  enteynjd  upon  their  duties  o« 
July  2,  19S7.     ^  July  !?•  19S7,  being  the  first  aieetlng  of  the  share- 
holders, the  defcRflante  elected  theaseltes  as  direotors,  and  as  sueh, 
at  a  following  meetin^^  tiected  theastlres  officers  of  «ald  hotel 
Msrpany.     «icy  have  been  re-elected  at  each  succeeding  annual  meeting 
and  have  re»«ilned  es  the  only  v^r.*»nfe^^fl  pnf^  nffloers  of  ^aid  oMipany 
VK)  to  the  present  tlaie.     Defendants  aanagea  said  hctel  cosipany  until 
January  1,  1«41,  irtien  the  def.»nd«nt  a^orge  E.  aoldherg  took  oossession 
and  mansge«ent  of  the  same,  under  the  terais  of  a  ten-year  net  lease, 
which  is  ine  subject  sf  controversy  in  this  proceeding. 
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tor 
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i-^^  4^' 


ff  '.   T  5      ??.' 


flftlntlff  fll«a  his  «o«plalnt  In  maltf  as  %h9  hol4»*  »f 
a  tmst  ewtlfloftt*  »»4  1ft  *»!•  oo«pX&lnt  r«<|u«st»d  tn»  court  Avqtw 
at  followei  (a)   ttrnt  th»  tmst  a«y0«i«at  w*«  p«piig«*nt  to  anfi  prohibitad 
by  ««otlQ»  3  of  ftt^lele  li  of  ^e  Illinois  oortaUtution,  and  th«refop« 
oid;   (to)  «iat  ssaa  tru«t  a«pttMi«at  wa«  contrary  to  piibllo  ooliey  »n4, 
t'^r9for«,  void!   (c)   that  th«  statutei^y  rmuivmm%9  for  affimatlva 
vote  to  mmke  a  l»a«e  not  in  tli«  ttsuul  eour««  of  buelnes?'  T^«r«  awwidstopy, 
nd  fsllttr«  to  ©o«?>ly  tlwwfwltli  p«id#r«>d  the  l«es«  voiaj   (a)  that 
,h9  lwi««  for  ton  rmn  w»»  te«ro««  «i«  pwbatel®  duration  of  th®  tr.- 
na  that  th«  trtt»t«««  had  no  povor  to  »x«©«tt  a  l»a«e  beyond  s«oh 
probabla  duration  and,  thtrefor«.  it  ihouXa  b«  dooUT«4  voids  and,   Ce) 
that  the  trttttt««  w«r»  guilty  of  alaoonauet  In  th»  mnmmmt  of  the 
property  and  In  «a3tlng  tha  l«a««  inthout  aolioltlng  othi^r  bids  mA 
without  co»«.mloatlng  with  th«  MMora  in  ord«r  to  obtain  higher  Ma«. 
ana  therefore  «hottl3  ba  held  liable  for  suoh  dam  ^p*  «»««^*^ 

hy  aueh  alseonduet* 

A  hearlAir  w««  to«d  before  the  fliM»i»3.T-«* '    '  ^ '■''""     '*''" 

evldenet  vas  taken,     A  final  deoree  -sfas  entered  alnt 

for  vant  of  equity* 

Plaintiff,  ol«iain«  a  eonetlttttldaia  «!ttestlon  w&s  involved, 
^erfeated  an  aooeal  direeted  to  the  Su^reiae  Oourt,  ai»a  th»t  oourt  in 
Ite  opinio  (miiJSaSm  ^.  laiaiato.  SSl  in.  2^^  transferred  the 
eaaee  to  thle  court.     In  Its  opinion  the  eourt  eit«d  ia^aaii  v. 
r^^^jf^^  ^iiw.Ys  Oo«»any.   38&  Hi.   16.   ««*  »ft*r  quoting  fro«  said 
eaee  and  dletlngtilsMng  klSitt  ▼•  ^ilit.  ^"^  ^^1-  '^'^'  ^'»'»  ^^^  plaintiff 
reUet  to  eiK^^ort  hie  eonolusion  «iat  the  trust  agr««««Rt  l«  repwi^nt 
to  the  oonetlttttlon  and  contrary  to  sublla  polley,  the  oourt  said 
(p.  275)1     *We  feel  that  the  eonetltutional  qaestlon  rsleed  by 
i^pellant  has  b«en  fttlly  deoided  aarere ely  to  hie  contention  in 

mm^  ^>  mnnrf  m\mm  ^mmx.  ms^*'   the  opinion  of  the 

•«l»rea«  Court  is  eonoluelve  of  the  contentions  raleed  by  plaintiff. 
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tHat  th«  trttft  mgr9mmt  It  r«pu»B«»t  to  the  oonBtltatisn  «i»d  oontrary 

to  publie  policy, 

fh«  aoBts'ntlon  iraf  ralsea  by  plaintiff  that  the  statutory 
r«C!ttlreB«»te  for  afflroittlve  vot«  to  aafce  ft  !*»««  not  In  th«  usml 
course  of  o»f.ln««9    w«r«  woitatory  ana  fallup*  to  ooi^ply  tli«r«witfe 
r«Mer«€  ti»e  i©n«year  B»t  !«*«•  to  a^feadant  &oldb«rg  void.     Altlxough 
tht  Si;^r«flio  Ooupt  m  this  0aE«  aia  not  «p«eific&iiy  pft««  ««>o»  that 
«!tt0Stl0n,   it  did,  during  the  coursa  of  its  opinion  8t«t«  m  foUovs: 

^tfe*  ^larse  of  stock  in  the  tinist  v«re  iestt«d  to  th^  trnistef^s  upon 
th«  fowsatloB  of  the  coroorRtion  m&  the  bentfieiarl^s  h»j«  n«v*p 
baft  title,   oimsrehlp,  or  ?jOi«««»loB  of  tht  »har«s.     Ip.  k73,; 

•In  th«  or«®ent  cf.s«  tfe«  hsXaers  of  th«  trust  eertifl 
w»re  sher«hoia«r8  of  the  coraoratlsn,  ana  th«r^tore  t 
separation  of  the  irotlng  pwsr  f ro«  th«  owa»r»ttl|>  of 
(pp.   274-276.) 

•K«r«  th«  truPt  «gr«««»nt  pro^xam  that  th«  truete«»  i^i£i  ?*T**S 
lnt«r«at  in  the  oapitaX  stock  and  that  during  tm  ^5?®*,*^f^*«»f  *»f 
powsr  of  the  trust«»«  to  aot  th«r«un<l«r  is  tow«vocafel»."  Ip.  2^».> 

Oa  an  ei?iailn«tloB  of  toetioa  1  of  article  III  of  tho 

twwt  *gr»*Ment  v»  find  the  following  ^rovlslonsS     "fes  rl(#it  of  tkk^ 

trustee  to  Tot*  shall  Includo  the  right  t©  Toto  f»r  election  of 

dllreetors  smd  subject  to  restrletions  hereinafter  provided,   in  fawr 

of  or  in  opposition  to  any  resolution  or  prooosed  aotlon  of  any 

oliaraoter  i^atsower  lAlel*  «ay  be  presented  at  any  aeetlng  or  require 

the  consent  of  ebarsiieiaeri  of  the  corporation  ♦  ♦  «.     ^^Ithout  by 

•mmftratlon  limiting  eueh  general  rights  It  it  understood  that 

aald  aotlon  or  prooeedlng  mf  Include  the  Mortgaflng  or  olMglng  or 

selling  or  1  easing  of  all  or  any  part  of  the  i»r©p«rty  of  the  oor|>or- 

at Ion. * 

It  la  further  provided  by  said  trust  egreeaont  «iat 

the  trustees  shall  not  vote  for  the  sale  or  nortgsglnf  of  all  or 
a  Mjor  portion  of  the  proi>erty  and  assets  of  the  ooroorr,tlon  unless 
the  t»r«i«  of  ^ale  or  mort^^ge  shall  b«  rlv«»  t&  the  regl8t«r»d  holders 
of  certlfleates  not  less  ^lan  fifteen  days  prior  to  the  neetlag  at 
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vhloh  It  If  propoasd  t©  vet«?  thereon,  nor  shjBttld  any  ■i?&lB  mr  mtrtfgii^ 
b«  attthoriz«d  if  ortor  to  th«  dat*  of  sitia  weetlng  tii«  holder©  of 
33»l/3  p*fr  c«nt  or  »op#  of  th«  ag^i^at*  n«a!b«r  of  shares  of  the 
cspitsl  stock  of  th«  oorporstlon  r«pr«««?nted  toy  the  trust  e&rtifiOAt«« 
th«a  outAt^snding  should  in  i^rltlng  «Svis«  the  trttst«e«  cf  thslr 
sbjftotlon  and  dissent  therffto." 

W«  find  fro«  an  «auftiafttlOB  of  tht  t«TMSi  of  the  trust 
«ISf«9i«i«nt  that  th«  liMtgtion  iispo8«d  relate*  »«>I«ly  to  t  e  or 

•ortgaglng  of  lAl  or  »  ««Jor  rvorti-an  sf  th«  orop^jpt;  ''ts  of 

th»  GOf^oratlon.     Th<srif  Xe  no  ILsRltatloa  or  r^stplotlon  i....;,-.:.e^-:a.  upoa 
tb«  trtt«te9«  «•  to  leasing  all  or  say  p«rt  of  the  pro^»rty  of  th« 
«drpor6!.tloB.     fh$i  ^onr^r  to  l«»s«,,la  deflaitely  o©af«!rr©fi  withottt  uny 
limltsttlon  or  restrletlon  a«  ie  i«po8«d  In  eeeit  of  «a1«  or  aortt,-. .-,•;, 

Xiid  th»  plaintiff  bsen  a  ateckholder  of  th«  cortjoratlon 
he  night  elain  atnd  «3e«i*©1««  a  dtrlfstlv©  ri^t  of  ft^tion  thro«^ 

the  eot^-oration,     ^icaRaey  Y.   ^U^y  ,lti^^lll^?  ^^P  ^.^^^l^nBia.^^^MI*    . 

2«9  Si,   A,   Sups.  499.     la  th«  oa8«  of  Oay^g,!^  v.  IU.i«t^>  ^^4  Mloh. 

i42^   th#  0Ottrt  aald  at  |»etg«  ZbBl 

*In  s  etoe)chold4»ra*   suit  they  do  not  sue  In  their  own  rl^ht  b«t  in 
thst  of  th«  ooroorstlon,     f^«  oRua«  of  aetlon  is  tm  aeset  of  tai« 
aojrporsfc  tion,  * 

In  this  OAS«,  th«rftfor«,  plaintiff.  If  m  iiili4iold«r,  would  Hava 

had  to  t»k«   th«  position  that  h«  wa«  ffulng  lA  a  derivative  sotlon 

for  the  to«ieflt  of  the  wrp^mtian.     Plaintiff,  not  h«in«  a  «toolt- 

holder,  could  not  exerela*  «i«  Tight  of  saing  in  a  derivative  aotion 

for  and  on  b^^jlf  of  the  oort>or?-tlon,     I'lain  iff  therefore  must  olala 

iolely  under  the  provlalons  of  the  truet  agrweairot,     i^en  hie  elaia 

la  eerutlaised  froa  th^t  reaaenlx^  he  virtually  eaya  thigt  his  agents 

(the  trt»»t<*e»  under  the  trttat  agreeaiffiEtt)  exerelaed  th»  vi.^t  and  poirer 

of  leasing  conferred  \»>on  th«  tru^terrs,  hut  that  the  exeroiee  of  thia 

>0w#r  ^me  t»erfor«ed  In  an  Inforwal  an<!S  l«»rot>ftr  or  unla'wfttl  inanner* 
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111*  trtt«t«»9  owmH  mrti  than  tw-thiMs  of  th#  outstfentlng  Klbarea  «f 

th«  et>i^or&tlon»»  eteeit,  at  tht  tl«i«  of  aaklng  tb«  least  to  a«ldb«rg, 
Gft  Hovsaber  S7,  1940,  at  a  m<*»tlng  heia  anfl  attendM  by  all  the 
traBt.«?9s,  a  **e«oltttloii  was  unatiimouitly  ado^ttd  aathorlxlng  tlia  board 
and  Its  offlcars  to  «3raowte  th«  leaisa  in  ctutstion,     Ott  &«©««bar  31,  1940, 
tlia  tr««t«e8  voted  in  favor  of  said  lea««  and  awthorised  its  »x»autioa» 
rroa  Uovmh^T  1,  1940  to  »«e««b«p  31^  1940,  on  lOiloli  &&%%  tia®  ©ol 
l»aaa  waa  «lgnod»   th»  trust #?^8  h»ld  8««8  tftiaraa  ®f  -     '*   "-     t^aefe 
andar  th«  teraa  of  tht  truot  air««m»nt5  141S  aHar  a?ia  by  other 

sfearaheldara.     Oottld  tiiara  ba  any  <jtt«»«tlon  %M%  the  trustees  %r»?»«  in 
a  position  to  ealt  a  stooltfeoldara*  «a»ting  and  vote  th«  sbaree  «   .- 
by  th«i  in  favor  of  the  sifeetttion  of  «  l«s8S,  wfean  tbe  Dutetandin 
w«r«  not  aiifflolent  in  amount  to  ^fsfmt  any  rf'eolutlon  proposed  by 
th«  trust«<s«  aa  «iiar«*old«ra  to  authorlr.*  eaid  Itaeet     W«  tMak  i!Mt« 
The  record  thoirs  tfeat  ^Idbare  iiad  «nt®r«d  into  -Qosmmim 
una«r  tfea  ter««  of  tiia  laaee  at  tJia  tlaia  of  tft«  he®,ring  baft  ,^ 

obanoallor  l»  January,  X©4t,  at  %*loii  tiiat  Ooldbarg  iiad  alr^^sci  Med 

nore  than  #41,000  In  rahabilitatlftg  the  hotal*     Pindar  thas®  cirouii      ..^as 
we  ara  eonttrainad  to  hold  that  this  lease  oannot  be  held  to  fee  void  sn 
the  ground  th*t  no  fonaal  etockholders*  meeting  ^a«  held  to  authorise 
the  making  of  said  lease,  and  it  Is  doubtful  if  the  infomality  eo«plalfted 
of  could  be  teJten  advantage  of  in  a  derivatlv#  tult,   eape©l«lly  ainoa 
no  aotual  etockholder  has  tslten  any  aetion  up  to  the  present  time,     ma 
paaaage  of  tl«e  infer*  aoeui««e«nee  «nd  ratlflostion  both  on  the  p&rt 
of  etockholdere  and  the  eorpor? tioa.     hovever,  %&^  |>laihtiff  l«  In  m 
position  to  ralee  the  ouestion  of  this  Infomallty,  beeauae  he  is  not  a 
fttoakholdflr  of  the  eorporation,  aM  he  has  no  right  to  inetitute  a 
tterlvfti^lve  sotlon  an  b«aiaXf  of  theec^— tlon  without  being  a  etoeto- 
holder,  and  he  cannot  eesf^laln  with  ref  er^nae  to  the  taanner  in  which 
tha  truateee  eaueed  tha  leasing  of  tha  property  a»  long  ae  the  trusteee 
vr9  authorized  under  the  trust  agretsaent  to  csuie  euoh  a  lease  to 
Ika  aada  by  tha  eorpor«tion« 
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JPlalAtlff  a«itt  dontsndii  tliat  thm  leaeft  for  t«n  ysars  la 
tftftyond  the  prolMtbl«  durstioa  of  th«  trunt  ajna  thtit;  th«  timtte^s  h&d 
no  pofr^r  to  e^eotatff  a  X«ftse  bsyend  cuotn  prol»»l»l«  dup&tion  itnd  8&i4 
l9£S#  sJwuld  bo  d«olap«d  void* 

«•  luivs  mirendy  h«ld  in  eff«ct  s«ia  iesi«#  inimot  be 

«»t  neidii  lay  t.ii«  eorporatlon,     ffe»  le>  fey  the  oorporation 

and  not  hf  th«  tnt«t««««     fM  trtt«t«#£^  :^     .  IjT  voted  teit  y&9  a«Mag 
of  th«  l9ag«,     fh»  ©ialntlff  I0  In  no  b«tt«p  ooiltion  I©  args  %hmt 
the  leK-8«!  by  the  eort>op*<tlon  'c»  8»t  asld«  b»oe'Uj»e  It  Is  for  t»n  yeairg 
tHan  h«  la  to  urg#  t^t  t&«  X««s«  im«  void  bsoaua*  not  voted  for  at 
a  >ft»ting  of  th<»  0toekheid«ie*«  of  tli«  (ftOir«porati«i,     fh«  i^oint  thun 
it«d«  fey  plaintiff  must  b»  t«k»n  fwja  the  oosltion  thst  th-*  trur 
had  no  authority  to  vot«  for  a   r.M|qre»r  !*««»  end  In  «o  ^oln 
In  a  fflanner  a«trlm«ntal  to  th»  lBt»i(*t»t  of  th«  oertifie-:r^'^  ''nlders, 
fht  only  olala  of  laia  pl-elntiff  under  this  piiAS«  of  th©  ease  ' 

b«  for  a«iB«f:«a  agalnet  th«  trustaea  for  aeting  In  an  «n.?»eRSonebl« 
ttanner  aM  not  for  tHe  batt  intartate  of  laia  ©artlfi  .     wa 

ffiuat,  tharofor*,  eontldar  thli  olaln  vlth  plaintiff* a  laat  oontantian 
that  the  truateaa  verB  guilty  of  alaoonduat  in  the  aanagwaeat  of 
the  property  and  in  »alULns  said  Xm»»^ 

fartalning  to  tli#  Question  of  tha  iiMMSllng  of  tha  property 
and  th»  making  of  the  la«ga  In  ouaation,   ttia  9^r«itte  Oourt  had  aat 
forth  th«  facta  (pp.  W9,  2?1)» 

*f!h»  trustaaa  »anag«d  the  hotel  f ro«  1937  to  1941,     fha 
property  waa  In  «xtr«a©  naad  of  r«imblllt&tlen,  not  having  baan  ra» 
habilitated  in  aiic  or  savan  y^ara.     Aeonwulatad  taatas  and  paaaltlaa, 
at  the  tl«a  th*  trttste^s  took  ovar,  saowtad  to  Il«0,ie3,84,     Tha 
truataaa*  first  yo^&r  of  oi>ar.i?tlon  ghowad  an  Inor^^aa  of  116,000  over 
the  laet  ya&r  of  iPadaral  eourt  trust <?*»8hi0,  tm&  in  thw  second  year 
vaa  123,000  over  the  laet  year  of  the  federal  cotirt  tru  tesahlp'a 
MOMngement.     In  1940  r«v«snia  bagiA  to  clrop,   atj^arently  due  to  th« 
>adr  pjbyaieal  eenditlon  of  the  isro^erty* 

^rior  to  the  fall  of  1940  tisi?  truet««6  at  several  tlmaa 
aoneldered  leafing  the  entire  prc»?>erty  but  had  deoiae«  against  thla 
aeasttra.     louring  thle  ti«e  the  hotel  oonalated  «aialy  of  ape^^     nta 
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wliloh  were  r«iit«4  ©ttt  <m  «  yea3[*-to-yeaP  b&iit.     8iirl»g  the  fall  of 
1940,   braRtt9t  of  the  ar)j3ap«fnt  ^1t»op  lis  r«if«iiu«,   ths  trustees  ^eoid«d 
to  l»a«9  th«  «iitlr«  property  to  a  tenant  i^o  irouia  ffxtentlTtly  J*«- 
habllitftt*  th«  tiot9l^     Other  hotels  In  thB  <ll strict  ha*  b«®n  recalling 
«xt«ntlT9  i*^i«bllltstlans,   amking  It  n®e«saai*y  in  ord^v  to  eoapete 
with  th«8«  hotels  that  the  So|s«l«tta  ii@on«r«et)  batel  llltawiss  be  re- 
hfthilitat«d. 

On  the  triml  tas  -olaintiff  stipalateS.  that  It  wes  to  th« 
bett  lnt9F«8t  of  thit  ©o»ars*tl0n  and  shar«holde.r«-  and  th«  .hol4«rs  of 
th«  truat  oertlfleates  %h«:%  s  least  of  the  hotel  pi^perty  hf*  ©x®out«4 
on  P«©«ttb«p  SI,   IS^.     On  li@^«(iib®r  ®,   1940,   th«  tmstt^a  -    -       'd  e 
r«eolution  ftuthoz^stlng  tfc«  •oUelts.tion  of  bids  to  least  i-,,.-  .-wt©l 
property,  providing  in  the  r^solwtlon  that  all  bl4e  wer©  to  b*?  sttbajitted 
not  lat»r  than  »«v««b»r  27,     1%  m  hi«5p«»n»d  thst  dofeniant  Qeorg©  ^, 
&oldbOf«  sulmittod  a  bia  on  th«  -or^vmrtj,  ■srhlch  bia  wss  d«tea  Octoe^r 
2X,  1940  nM  »»•  mmSim  after  th«  trust  «»g  had  alp«ady  had  two  g«n®ral 
dicoiiseions  f?flatlt9  to  th«  -s^^fisablUty  of  lsa,sii3^  tha  property.     Only 
foup  bids  i?«re  metlvod,  all  of  i^iloh  ^er«  dlaousset  on  Koiraiabdi?  8?, 
1940,     "fha  highaat  ana  b«-st  tela  -/?s@  that  ©f  r.«©pge  S.  aoXdbWf  for  a 
raatal  toxw  of  ten  y^sar*  at   ^' '','■"')  p«r  y%ar  mlni»«ai,  'with  an  additions! 
rantal  of  SS-l/3  oer  cent  of   ...  ■  ,,.r^osg  Ln  «xe«s&  of  Sisa.oao  s.  yega*, 
an<S  40  nti"  o«nt  in  9xe9^n  of  t?14SI,000,  8.ttao.hlng  thar^to  &  deposit  of 
Il0,0'-0^and  agpofting  to  s  ,- ^  ^    '  '" " "  ^tion  n^i^rsm  «satlsfaotoi?y  to  th« 
©f  fie  ere  of  th«  ooi^any  nr*^  ^9t»     *fh®  t^«tl«©ny  showM  th«t 

6oiab«?rg  ^m»  «n  abl«,   f^y  a^.  atieo useful  hotel  op^rTstor,  which 

was  s:<3fflltt»d  by  tb.*f  ol??,.-    '        .  " :----.«  obtained  t*fo  Q.r®dAt 

reports  on  him  and  aiso  ■  5y  h.«  op»rat#d. 

*H«tolutlone  ^»»r#  R^oot«d,  a©<s«ppting  th»  aol*-)hei^  off«r      ■  ^ 
RUthorixing  the  board  of  <iir«»etore  -sn^  offlears  t©  <5xesut«  «.  1p--'- 
with  hia  on  s.ahalf  of  th®  oor3or?.tion,     M«»t.lng#  ^#»r»  ha^  fro» 
27  to  D#e«»b«r  06  a«  oftan  as  three  tla®«  or  more  s  -.f'^'^fe.     m«  le.&s.e 
^as  virsft^d  and  rmdt^ft^d  sn^  on  th«»  somlng  of  Ptosmber  85  ??aoh  of 
th«  dlreotora  p«««lf«4.  a  latter  throwgh  theiail  tvtm  ^  l«^«f  nanaet 
Maxwell  .^^wbin,   submitting  an  offar  on  'a<?!h4*lf  of  'J  '    '  -'^  f^^r  35 

laaea  ^^f  tn*»  hotel  for  ten  y«»r»  at  a  silnlasi®  of      ..»  "-ar. 

Stein's  Qff«»r  r>ff«r«d  a  i^Q,0(:'0  .J«?}©8lt  whieh  ^ms  not  mer.  t!?a  with 

the  offer,  an4  ale©  $tt9V&  ^g,     "    -'>r  rehabiUtat:!  -  ^ 

1X8-000  wa«  to  ba  eirpsnae«  In  ti:  -<%  y^sar,     m#    '   .        . 

that  one  of  th«  tr^Mtmn  had  bm€  «xperi©n©«  with  fe;-ti?ifi  xn  %t,v  operation 
of  th«  Fine  Lodge  Eotal,  whleh  %?«#  far  fro*  satldfaetOT*-  ---   that 
th«  trustee©  dlaeuaaed  the  Stein  offar,  ©oalng  t©  the  .si on  that 

th.e  a©ldbe«K  offer  w&a  a  acre  s^tiafsotory  sff^r-  tsns  tai  ..  i.i   t..h«y 
artmp^ the  loldberg  lease,  whloh  was  alaoet  eo«nletely  oerfeetiea,  m^ 
©enaldered  the  Stela  Xoaee  fttrth#«,  th«t  the  tnsffitases  .possibly 
would  end  ms  without  any  l*«i»t  at  all.   it  being  3«slred  thst  a^*«o»tt* 
be  liad  by  January  X,  194X,     ^m  truste^fs  also  Set^rainea  thiit  Goldberg 
wae  a  better  OB«r^tor  than  stela  and  m&t  the  additional  p®re en t&ge 
In  the  OoXdberg  offer  waa  »ere  aetlnable  than  the  leeeer  peyeentag* 

in  th®  Btsln  offer,  ^  ^         ,,   *     ^^     v«  «- 

*0a  tJeoeaber  31,   1940,   at  a  aeetlng  duly  ©allefi,   the  boara 
©f  direotore  adapted  a  resolution  jBUthorlfing  the  iprealdwBt  sad 
•eoretargr  of  the  eoosssny  to  ^x©ettt«  a  lease  with  Ooldberg  ^©n  the 
terotf  anbaltted  and  ^roirldlag  that  the  leeeee  ^Epend  the  aggregate 
sm  of  not  1«S8  than  «61,000  for  r<4i«blllt«tlon  durlag  the  entire 
tein  and  that  1X0,000  be  deposited  to  ©ecure  the  faithful  perforaianoe 
of  the  lea«e,     the  leate  wa«  on  the  s«it  ^f  approved  ana  by  the 
oartles  exeonted.     Soldberg  went  lat©  ooeeeteloa  Jaauary  1,  1941.     On 
February  11,  1941,   the  dlreetors  an«  ts^swtee©  mailed  s  letter  to  ell 
ef  the  truat-eertlf leate  holders  an4  sharehoiaer©  advising  them  of 
the  eiteeutloB  of  the  lease  aad  the  terms  thereof.* 
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flit  s^p«««  Om^rt  03ia»  «t^t^«^  m  its  ot^Snlon  (mt  p^.  Vfk,  S78)J 

•M  th«  tl««  of  th»  ?  in  the  «^?er  —  '-    '  ""^f  J*  Hl!l 

a  year  «ftw  ti-e   93r*fc..,...-..£i  of  tilt  1«jss«,  •-  ■■**'*f  «P«»J 

aore  tlian  Hl.OOO  In  r«MMlltsting  th?^  hotel.     ^*  rent  |J  to 

6att«  «n4  it  ws«  aorr.r*»«t   thrt   a  percrotsge  rental  wuid  ■^"-■-^- J®.  *^« 
eomeration.  po«eitoly  ift  the  ^.moimt  ot    -.^.C'-,  ««kl*ig  a  totsil  J-«nt&l 
r««»iT«ei  by  th#  ooroors^tlom  fer  the  y^ar  1?  .    -^^ 

?p«ar^«SS.  ^  .      t^li  95  to  9?  per  um%.     Una»r  t^.  l^tae 

ftol«b«3rg  ira»  oblige t«a  to  expend  siily^^f*  ta 

rtthaMlitf'tion.     tlna*r  tJi«  t^Pffls  of  tut  le,:  ^   "» 

t©  «D©ly  th«  txeefs  of  th«  waouat  exp^dsft  Ik  U«ii  ©f  rehstsllltfetlon 
fof  any  other  y«ar.     Shortly  after  the  e^wmtloia  of  tj«»  le*     .    "ns 
tru8t«(>s  «ppr0|)n«ted  ^460-0  to  thmfi^lvm  as  s^l&tj  wbieii.   •  i. 

faa  trtt»te?e  all9g«  was?  »j5prev#a  \>y  a  ii«»tliir  of  th«  8^f«» 
and  eertlflent*  hold«r«  lonjk  '  to  thm  unfmutxm  of  the  --;^-^. 

fhia  ffloney  wme  paia  to  m«  tr..,- . :  s  fpo«.  tlie  general  eorporatisn 
aocount  lato  imieh  tfa®  I10»000  dt^oslt  by  Ooldfeerg,   m  ?@surlty  for 
th«  p«rfor!»«siie«  sf  iii«  !?*»««,  wae  olao**. 

"At  the  ii«*riiif  in  th«  cotirt  s^elo'w,   the  -.laintif.    ai^  n®t 
or#»«nt  any  ^Umw^  as  ta  th»  faets  Iravol^*'^  othar  than  sailing 
ena  of  tha  tr««t«««,   binder  section  80  of  ^*/^^^^^Jf^''^^^^,^^^^ 
d#f«n<a*ntt  «ttb«lttad  in  th«ir  proaf  tha  t^etitiiijnyj^f  th®  thrte  t^«ta»» 
and  Soldbc^rg.    together  with  foar  r^al-«fft#t»  -rina  het«l  w«n  to  ?-u»el.'mvl- 
ata  thet  tea  ranted  of   ?3S,,000  vse  3.  fair  rantel  for  th^  ptmt^^B  ant 
aera  than  an  aporaiisl  a&Se  lay  soae  of  tli««. 

It  waa  «ti^«aftt«d  toy  ttea  plaintiff  «jMI  th«  avl'Sance  she^t  that 
it  was  for  tha  beet  lnt#r»»t  ef  tfea  ooroaratlan  •»«  Ite  shareholders  sna 
tha  holdart  of  trust  esrtlflost*©  that  a  t«a»«  of  the  hotel  property  toe 
ajceeutafi  «n  iNMi«itew  31^  1S40,      -uch  beln«  tha  ^mm^.  k«  are  of  tha  opinion 
that  tha  trui-taa*  «•%•«  |>i^«ntly  in  asking  the  l^^aa  4a  Quastioa  and 
tHat  they  actad  in  tha  baat  intarast  of  the  eotroaratloa  m&  Its  ahare- 
holdara  aafi  hdldtr*  ef  tha  trust  cartl float ^a  in  aaHing  tha  tan-yaar 

^****'  Wa  further  find  th«t  th«  plaintiff  haa  f»il«d  in  hia  proof 
to  aubetantiata  th«  eharg^*;  sf  rals«on««at  «ada  againot  tha  dafandantt 
and  thst  tha  dafend&nt  truftsea  are  in  no  way  llafele  to  the  DiainUff 
with  ref  «r«iiea  to  tha  a»na««sant  of  thp  hotel  proparty  and  in  aalting 

tha  laaaa  in  q« nation. 

Thfi  deera©  of  the  Superior  Oourt  of  Co©k  County  i»  affirmad. 
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ALBms  3*  mm»,   Balliff  of  the 
KttBlelpal  C0«pt  of  Chicago- 

OALimEf  OOAL  ogMFAMT,  «  eorporatlon. 


3  20  I«A« 

j»ifif li^  rea  leave 
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or  QM^mo  Q^M'sxm 

A  m'^  TBlAL. 


Ob  F9tltlon  for  l>ear«  to  %p«aX  of 
Potitioner,  i^pollaat, 

Bilf  wfts  a  trial  of  ri^t  of  property  aetion  fll»4  by 
H.  Sisen  trading  s«  Fablic  ^eotrle  Oonstruotion  Go®pany,   against 
Albart  J,  loraA,    Bailiff  of  the  Munioipal  Soort  of  Stiioaip,  an4 
Oaloaot  Goal  Company,  a  corporation, 

tHo  itatoaont  of  clai*  allegsi,   intei*  ali^.   that  tho 
plaintiff  wa»  th©  ofm«r  of  eortain  personal  property,  and  ifeon 
•  ^e  trial  of  said  oause  vitl^out  a  Jury  tti«  oourt  «ntar«4  a  finding 
a»d  Ju^pant  for  the  dafandant.     fharaaftar,   on  iaotion  of  ^e 
plaintiff,   tha  eourt  graatad  a  now  trial,   fro®  whioh  ordar  tha 
dafendant  Oaiumat  Coal  Oespany  appaalad, 

^atitienar  anttrad  into  a  wittan  laasa  witli  Bin  %nd 
^rtt  Itotarpriiaa,   loatlng  to  it  a  ooal  yard  loeatad  on  th*  eoutfe 
•Ida  of  Ofeicago,  lO&iok  eoal  yard  was  to  be  eoni?«rt»d  Into  a  baoaball 
park,     Tha  lassae  after  tisking  poasaosiea  did  oertain  rswodallaf 
and  iastaUed  oortain  aleotrioal  OQuipoiaat,  polas,  grandstanda,   etc. 
Bill  Hand  Sport  ^tarprlsao  entared  into  a  eontraet  with  tha 
raipondant  herein  for  tha  Inotalletlon  of  said  aaterial,   labor,   eta,, 
iq^n  vhieh  thara  was  a  balance  of  nB09»99  doa  at  tha  ties©  of  tha 
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institutloti  of  thla  «uit.     m»  eoatr««t  reserved  the  title  la 
r««poBd«nt  until  sal^i  endttnt  h»«3  fe»t»  fully  p»ld.     On  ^pll  ?,   1®43, 

petitioner  obtslned  a  Jtt%»«nt  in  the  Manlclpal  Court  of  forcible 

aatrr  and  aetainer  agwinet  Bill  ^*a<S  s^ort  Snterprlsee,   Inc.,  wMcla 

had  ftbandoaed  the  property,   the  fixtures  aaS  ecialpment  thereon,     Sftia 

•petitioner  took  possession  thereof  in  pare^awio  to  the  ijrovlsiofis 

of  Sftld  lease.     On  4pril  2t,  1945,  petitioner  ofetaln#» 

for  the  sua  of  ITSa.S?  agalnet  eald  Bill  It^nd  »s>ort  . 

A»  eiceetatlon  vae  leeued  in  par«»anoe  of  eald  Judpient  and  a  levy  irae 

ottde  upon  the  property  in  o«>@«tion.     I^er<r!«ft9r  thle  suit  wae 

Instituted  hy  r^»pond«mt  who  elalsed  a  part  e  property  ^ieh  had 

hem  seised  by  the    mlUff  of  the  Munlol^al  Court, 

Petitioner  herein  in  eeeklng  reversal  of  the  or<3^-  -* 
the  trial  ooart  argute  (a)   that  the  trial  cou  it  ha4 

no  jttrlsdletlon  to  grant  a  new  trial;   (b)  that  t;  ion  vh«  not 

amde  In  apt  tlae;   and  (e)  that  the  order  grafitin; 
an  abuse  of  dlsoretlon* 

^h^tor  UO,   Seetlon  $8  (1),   111.   R*v,   ftat.  1041,   nroviawe 
as  follovat 

-     ^«   *  w    !?*}  *^^  **•  fttffiolent  for  the  jury  te  pronouno«  mtlp 
*5**2ifl4*£  *#  f*  foreoan  In  ©oen  court,  without  reducing  the  ease 
%o  writing  if  it  is  a  general  verdict,  and  the  eourt  shall  ^ter 
BS*«®*?«    ^^S"^*  under  the  dlreetlon  of  the  court!  snd  if  either 
oarty  m.f  wish  to  aove  for  a  new  trial  or  In  arreet  of  iuds^ent.   or 

fif«Sj|^*»**'^*I^**'«^*?fi?i  !*»«  verdlotriae  flail,   bifoK  filar 
JuajSaeftf^e  entered,  or  vithll  ten  d«ye  thireafler,  Sr  witMn  auog 

tine  ae  the  court  may  allow  on  tsotloh  aad?'  within  euoh  ten  days,  by 

hlnself  or  eouneel,  file  the  oelnta  In  writing,  particularly  8t>®clfy- 

Ing  the  grounds  of  suoh  aotlon,  and  final  judgsaent  and  egceoutlon 

thereon  shall  ther««^on  be  stayed  until  suoh  notion  e«a  be  heard  by 

the  court.     Tlie  tine  for  apoe&l  fron  euoh  iudgnent  shall  not  begin 

to  run  until  the  court  shall  rule  u^siion  the  notion," 

SeetloB  68  clearly  shows  that  a  notion  for  new  trial  nust 
be  nade  within  ten  days  after  the  entry  of  a  final  J«i^pMMi  or  vithln 
sttoh  tine  es  the  court  nay  allow  on  notion  nade  within  such  ten  days 
(and  requirei  the  filing  In  writing  of  the  oolnts  ^eelfylng  the 
ground  of  suoh  notion)  3^(1^  $j^  SamS.  lA  tried  ^  4  Jut^.       fhe  cause 
mm  before  us  having  been  tried  by  ^e  eourt  without  a  jury,  «  isotlon 
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for  new  trial  sr«»  mt  reoulwNI  iMfl  •«»3lA  •<«<r«  tm  pmrpoat  wbAtffvei* 
la  pr«««nriiig  o««ftioa«  fer  revl«w,     l^«i^  ▼.  Aimel^  A  S^t'  2&4  Xll. 
App.   115?  Qliaax  faa^  So^  v.    ^erieaa  T«,^  Ss..   234  111.   179;  lEaHi, 
«t  al.  T.  Olty  9f  ggrrla^  9,48  111.  %»p.  348, 

Cottnt9|  for  p«titioii«r  i*«ly  upea  th®  oa8#  of  J^hAetal  v, 
OkleagQ  Drttg  Gomerf  mo  111.  App,  610.     fh«t  w»s  «n  »^p     ~     >  th« 
CMeago  Orag  Coraar  fi"wi  »a  ord^r  af  th©  Supsiplar  Csart  ;laia- 

tiff  a  a«w  trial.     1!li«  ecmrt  dlraot«a  «  vardlet  in  f«v©r  ©f  the 
daf«atlaiit  at  the  elo««  @t  plaintiff's  osea,   r  ^nt  mtsr^i  oa. 

Tha  sola  Qaesttaa  i»r«a#ntaa  for  iatanninati  .,     .  t,   "Sia  t^t  trial 

court  iJav»  Jurisdlatlon  to  imtar  am  erdar  sattiii^  said-  *^'-    "-^ ----     •: " 

graatlng  plaintiff  a  nm  trialt*     fha  eoart  saldJ 

*lt  &pp%mrn  froas  tha  reesj?«  that  f  -^-lon  vsx^on  w*ii«r 

eourt'8  ordar  waa  pradieattd  ^r&s  not  laada  until  v'^auarr  S£,   ", 

whleh  »a«  thlrty»ti»a  days  afttr  the  antry  ©f  th#  jadgaent,       .    ...... 

U«a  the  trial  n^va>t  hsd  lost  Jurls-Sistlon  of  the  oasa.     farms  of 
aaart  usre  aboliahad  by  th«  Civil  #raetioa  Aet,   and  a  perlo-  hirty 

days  aftar  raadition  of  tha  Judgmant  was  substitutad  for  th^  i 

f^^®t^»'*  «•  ^*  »9rlod  daring  vhXeh  the  court  ratain«d  jurls<3.loti>'--'-, 
*  *  *     Accordingly,  tha  tH.al  court  laalsad  Juri?  ^'    " 
liTtler  granting  a  Am  trial,  pr^loated  on  s  asti 
thirty  days  after  tha  ^adpiant  was  raadarad," 

^«  .^f^lfil  ©aea  w&e  triad  by  Jury  and  daaidad 
Jurlsdiation  of  the  trial  caart  to  eater  an  order  after  taiai  tlaa, 
and  therefore  not  la  point.     In  the  present  eaee  tha  motion  for  « 
trial  having  been  eada  vithin  thirty  daya  vae  In  apt  time,  m 
oaaaa  wse  tried  by  tha  court  without  a  jury.  ^ 

0©art8  of  reaord  hare  inherent  pQv9r  to  T&oate  or  eat  aalia 
their  judi^aata  or  ardara  dur&iig  the  tera  at  ^rtiloh  tha  same  were 
raadared.     ^aaartaant  of  Fublie    ori^p  v.  i^sm*  574  ip.  306.  Section 
83  of  Chi^ter  r?,  Iiiinola  ftarlaad  Statatea  (1941)  pmvldaa;      | /gT^'i^   j 

AA**^      *^^  •"***  jttdfBast,  daeree  or  order  laay  ba  haraaftar 
5™  l!??*^**     *5^f5  ®*'  *5?5?*^  ^»*^®*'  *®  *h-  3a»irstian  of  thirty  daya 
^  !?f  ?**•  **^  ^**  '•«a^*J^«>«  9P  iB  pareuanee  of  a  aotlon  sada  within 
8i«h  thirty  daye  i^miavar  under  the  Im  heretofore  in  forae  it  alght 
^▼a  aaea  aadified,   eat  aelde  or  vaaatad  prior  to  the  estpir^tion  of 
aada  irthit*t?S  ^*  ^^^^^  **  ***  rwidarad  or  in  parauanaa  of  a  «©tion 

It  therefore  aeeaeearlly  follaat  thst  the  trial  oeurt  had 
^rladletion  to  vaeate  the  judgaaat  and  to  grant  a  nmr  trial,   »ald 
9f«^a  havii^  been  entered  within  thirty  day*  fffaa  the  rendition  of 
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8«id   jUdlpOlffllt, 

Counsel  !)«xt  oont^nd  thet  %n«  gnmtlBg  of  a  n««r  trl&l  ^ae 

MEi  ab«s«  of  disoretlon,     a  court  of  r«yl«w  will  not  interf ei»«  with 

sM  ord»r  grantiiiii  a  it«v  trial  bused  on  disputes  »«  to  th«  faots 

unless  ths  r«eord  plioirs  a  ol»&r  abuse  of  disor^tlon.     Lsnkmrekl  «• 

laaitkegrogr.  317  111,  App.  304;  F&rke  v.  l^opea^.  30e  111.         .    t8S; 

lf.f#fgr^  V.   ^Iffi^r^ffQ,   303  111.   App.  ^0;  T.<;ag  r,  Halaey.   atu 

Ino»»   288  111,  %>p,    :.16t,     RoireTep,   ths  soin*ectii®«6  of  %  ruli 

a  Question  of  lav  will  be  determined  on  app«al,  independently  of 

ttie  Jttdg«ent  of  the  trial  eourt.  a  C.  J.   S.,   see,  ISSG;  iif.,nda,\:^,  ▼, 

%l^^;».l»   2S1  111.   %P.  169. 

fhe  anly  issue  to  be  determined  in  the  trial  of  right  of 

property  proceeding  is  who  is  entitled  to  the  personal  pi*operty  there 
in  «|ueetlon,     ?^ld«Bee  was  adaitted  whioh  w^s  irrel^'S'ant,  ineoapetent 
and  iawieterial,  whieh  sreat  to  the  «iuefition  of  wh»th®r  or  not  the 
perteaal  property  beeaae  a  part  of  the  realty.     This  evidenoe  mm  in- 
eottpetent,   as  Sha^,  S7,  S«e,  404,   111.  R.   ^,   (ItiS)  p»rovia««  in 
substance  that  the  trial  of  ri|^t  of  property  sbta.1  be  iMi^  only  as 
%9  t&e  personal  property  levied  upon. 

After  e  full  and  eoa^lete  reading  of  the  reeord  in  this 
•aae  and  the  points  raised,   this  court  is  of  the  opinion  ti^^t  no 
iftowing  has  been  aada  tJuit  the  trial  court  abused  its  di  so  ration  la 
granting  a  new  trial,  as  the  record  shows  there  were  dlsputifd  suestleai 
of  faet,     Wa  therefore  hold  that  the  trial  eeurt  dia  not  «rr  In  sus- 
taining the  notion  of  respondent  to  vceate  the  order  entered  oa 
Hay  21,  1943,  and  that  th?  petitioner  has  failed  t©  show  an  abuse  of 
discretion.     The  order  enter^a  July  13,   1943  nun^  ijJEa  iaas.  ««  ©^  J^n* 
SO,  lt43,  granting  the  action  of  plaintiff  for  a  new  trial,   is 
affirsed, 

Mwm%,  P.J.  m^  Kitiif,  J.  GO!?oim, 
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Sy  a  d«ep«e  of  th»  S^erior  Sourt  tfe»  i>l»intlff,  B«!^lo«i 

t«B  6f  1^3,07,  and  It  was  opa«ped  tfeat  ttal»9«  tfet  ©o-dei  ;.t, 

#«»8<^  ©•  St«if»rt«  ptAS  tsi^  ewa  togttJi«p  -srlth  liSO.OO  ©n  ®eesimt 
of  ait«t«r*s  f«««,  trlthin  9  ^a^t*  valS  i^&X  Sjitate  be  soltl.     IMs 
Secret  i?»«  «iitsr©d  o»  u&f  tl,  1943,  <u^  »n  Jaoe  14,  1943,   J?et^iee 
j^ttttl  txeetttdd  a  satisffiotlon  &f  t£i.9  saount  due  under  said  a#er9«», 
wbieli  eatlefadtlon  was  fil«^  la  tfas  offlo©  of  tiie  Slerit  z..     ._i. 
ii^erlor  Court  on  •?«««  17,   1943,     In  thla  eatlefaetidn  iHe  stated 
ea  @ath  that  at  the  tine  of  executing  «iaid  afitiefaotlon  she  «rae 
atill  the  ofmei*  of  if^aid  dee  ratal  indebtednees* 

Oa  July  S,  1943,  V,  i,  Ohr«ifitein«  erne  of  her  attorney*, 
filed  ft  petitldB  alleging  tiiat  Bimiiee  ?aul  had  atgigned  all  her 
right,   title  and  inttr<»st  in  the  eubjeot  natter  ot  aaid  ateehanlc*6 
ll«(t  proeeeding  to  eoae  s^ereon  or  pereona  unlno'tm  to  hlat,  and  ^bat 
the  defendant  had  knotrledge  of  euoh  faot,   eo  that  Semioe  Faial  wa« 

not  the  real  owner  of  «aid  deoretal  indebtedneaa  at  the  tiae  that 
•he  exeeuted  tiie  saticfaetlon;   «hat  the  oht&inii^  of  the  satisfaetion 
fron  Semlee  Paul  by  the  def^idant,   ^^tewart,  without  full  payiient 
of  the  deoreed  iadehtedneea,  eourt  ooets  imik  a^^eter'e  fees  and  the 
fees  of  her  sttomeye  iras  a  fraud  upon  the  court;  anii  therefosH^  toe 
•atlsfaotioR  w@s  null  and  void  tuod  of  no  effect* 


»r 


flst 


vu 


■  ^,'T^  ^  »-■  1i* 


I^Otfl*    flO 


tc  -• 


9£^;;r 


3  mrawo  Xft0t  •di^  tea 

Aatiif  •\iSCi'  ■  ■    -^   to  t»»t. 


2 

To  tMe  p«tltloB  th«  d«f»ndant,   Stewart,   fil9d  «n  answer 
in  which  he  allegtdl  that  h«  had  no  notice  of  &ny  ftlleg«d  «s8ignm«nt, 
and  that  no  aaeignasnt  of  said  d««ret  of  Say  SI,  1943,  had  b««n  fil«d 
of  reoard;  that  th»  daf^ndant,    sttwart,  had  r«ooir«r«d  a  Judgment  for 
178,00  for  co«t«  in  a  former  apowtl  in  this  eayse,   against  Bemio« 
Paul,   and  that  th«  satisfaction  of  thst  Judgment  w»»  th«  consideration 
for  the  eatlifaetioB  of  the  decretal  Indebtedness  of  June  21,  194S; 
thet  be  did  not  intend  to  avoid  paying  the  feet  of  the  meter  in 
ehsnesry  aeeeeeed  agalnet  hia,   and  had  on  Jfuly  S,  1943,  off©r«d  the 
aiaeter  a  eaahier*»  oheck  for  the  s«n  of  iSSO.OO  in  sayaont  thereof, 
which  offer  the  matter  refuaed  to  accent,     fa  this  answer  Ohr«iatein 

filed  hie  reply. 

The  meater  open  the  instructions  of  Ohr«asteln  pi'iwiiiiit 

with  a  sale  ©f  the  premises,  disregsrding  tb«j  notice  of  Stewart's 

attorneys  that  the  decretal  indebtedness  had  been  fatisfied,     Ohrensteia 

becafflie  the  purchaser  at  the  sale  for  th©  su»  of  1900,00,  an*  on 

Jfttly  14,   1943,   the  master  filed  hie  report  of     ale  with  the  court,   in 
which  he  stated  that  he  had  advettised  the  prenises  in  e[tt«stion 
for  sale  on  July  6,   1945;  and  that  before  he  offered  the  prooerty  for 
sale  he  was  tendered  $280,00  in  payisent  of  thst  portion  of  the  master's 
fees  taxed  against  the  defendant,   Stewart,  which  he  r' fused  to  accept, 

Sophie  aapshis  filed  a  tjetition  with  the  Clei*  of  the  i^uperior  Gourt 
on  July  29,  1943,   in  which  she  alleged  that  she  was  the  owner  by 

assigaaent  dated  Deeeaber  27,   1939,   froBi  Bernise  l*&al  of  all  rights 

©f  tlie  latter  in  the  mechanic*  e  lien  proceeding,  and  ^ae  entitled  to 

the  benefit  of  the  decree  entered  on  May  SI,  1943,     A  copy  of  the 

purported  aseifpaaent  was  at  tech  ed  to  and  oiade  a  part  of  the  petition, 

fhe  petition  further  allefed  that  on  June  14,  1943,  wh«i  Bemice  ^aul 

executed  the  satisfaction,   «he  (Bemice  fftul)  had  no  imturest  in 

said  decree,   and  ti&at  petitioner  was  the  r^el  owner  of  the  decretal 

iBdebtednees,     Petitioner  prayed  «hat  the  satief action  of  judipeeat 

filed  in  the  Clerit*8  office  on  June  17,  1943,  be  set  aside  and  vacated 
&m^  that  the  aaster's  report  of  sale  be  approved* 
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•vom  mad  no  prtseft  i?«r«  off»r<wl,   »io9»ct  tlimt  Ohr«a8t«lii  p«a4  to  %&• 
cJMU»««llor  the  p«tlti0B  ef  ^«plile  i3a|>(il*if,   a»d  6#uasel  for  ?t»WAJ»t 
f>«ei«i«tt«4  Itiit?*  ©f  tA»  oourt  tc  fll«  an  mnmt9f  thejpeto,  whieh  m©ti©a 
w««  ddJiled.     ^tMtmteatB  w«re  .wad®  to  %h»  eoupt  by  Chr*nst®iit  1b 
b«h&lf  ef  hl«  awn  petition,   th«  att®)rfi«y«  f9P  $t«wiiyf  »tt4e  thtlr 
8t«t«ffl»ntt  in  reply,   »M  th«  ooart  an  JuXy  30,  I94i,  a  ora»p 

tfest  tile  Allegations  of  %h9  $>®titl#-o  of  Oiw»«ast»in  "---  -.-   --'■"^   ~--   ---^^ 
9tt«taineds   thmt  t&e  stttiafftotiGii  pi«9«  filed  fe«  he! 
no  ©ff««t  «h4  jitFieken  fitm  tfeia  files,  and  th«-t  th«  m«t«r*a  r&pQPt 
«f  »«!«  be  »ppTOve<a  $m&  9$afif««4«     13a»  app^l  l„      . .     rt  fp©a  ta&t 
sraep  anljr  felleiredl. 

A  retisw  ef  the  pleading*  filed  Jiereir'  %he  sjyoee^ai  . 

bed  befox«  the  eourt  lead  us  to  tfee  ▼!»»  tfe&t  fche  en*<»i»  of  July  30, 
1943,   «lio«ld  not  h46ir»  ]»«^  entered.     (lu*«netei&,   „-..,      ._  tue  atteresy 
far  sewaice  %h1,  t?»»  net  »  i»«rty  to  tfe«  salt 
"beftiife  the  esupt  to  prsseiit  «ii  i«€ue  witii  jptf^rstiee  to  tr 
«ilde  0f  the  satisfsetioR  pleee  filed,  with  th<s  eltpfe.  w,.lntiff  or 

»©ttatejwoiftia4!at  9»n  «t  any  stage  ©f  e  legal  .^rooeediiif  4iBehsti.g^-  „*« 
sttsi»aty  end  hee  the  i^^t  te  h^ve  thr  ings  tlsaiiased  withoat 

r#g»M  t©  the  f««s  of  the  atteyney  r^^reeentini;  hia,     { q^satroi^  ?. 
too  111.  S4,)     The  tttfejeat  ««tter  of  th#  lltlistion  ie  the  property 
of  ^«  nlsintlff  ©r  eeunttiveUi«*at,  and  eltaiei*  esu  dlsoose  sf  It  \n 
«ay  way  tamt  itee  ee«e  fit.     me  attorney  far  m&h  party  auftt  r®ly  iii,@n 
fittfth  reaiedieg  b«  mmf  be  afforded  hi«  am^r  %m  lien  Uv,  bat  the 
ettomey  eannat  e^ti^l  the  lltlgstlon  in  ©T>t>^«itl3n  te  the  dlreetlon 
at  his  6ll«mt« 

A®  naire  net  eoneidepcd  the  «ipltsosi0tt«  etnt^ente  of  oo^mtel 
pecpeoung  tsoh  ether  einee,   e^en  if  true,   th<^  dd  not  in  aiiy  siumep 
aff eot  the  final  d»tei^infttion  of  the  eiteeUon  before  thin  aoiirt. 

It  U  evident  to  uc  thet  the  ehniuieller  eonelderet  ^e 
netltion  of  SeiOiie  S^^e  m  entering  the  order  appealed  fron,  but  it 
ahottld  not  have  been  eoneidered  tmtil  the  def ^a«at,  Stiwart,  h«d  «a 
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opportunity  te  ancurer  and  be  ja(*ard  concerning  th»  ««i»lt«  of  the  p«tltlon. 

If  th«  petition  of  3opM«  dapehie  l«  time,   tli«»  ah9  ^me  th*  aotttftl 

0im«r  of  the  d«er«e  of  M«y  21,   1943,   and  B«i^le«  Pml  ha<i  no  right 

to  «x«cute  ana  f3eliv«r  t©  St«?*r»Pt  a  satisfaction  of  the  deeretal 

Indebtftdneie  thsn  own^A  hf  s&ld  Sophie  ^apehl^s. 

SopMe  Sapuhlfi  h»d  «  rt.ght  to  file  her  petition  In  thes* 
proeee^ngs  sslleglng  that  «h»  v«»  the  aotual  o^n«r  of  the  decretal 
IndsbteAnees  through  aesignaent  froa  Bemies?  *bmI;   that  stevart  had 
full  knoi»leage  of  the  p-lghts  of  Soshle  Oapghie,   as  the  owner  of  s&ia 
deeretal  Indebtedness,   prior  to  the  exeoution  of  I'sld  satlefaotlon; 
that  the  act  of  defenisnt,   Stevsrt,  In  procuring  a  satisfaction  of 
3ald  aeoretal  InSebtedneaa  with  knowledge  of  the  rights  of  Soohle 
c^apehle  vas,  therefore,  fraudul^t  &n&  voia  ae  to  hmr;  prsyl  t 

said  satisfaction  toe  esopunged  froa  th*?  file®  of  asia,  c?. (-:-",   :  . ,   tiist  a 
sale  toe  held  to  enforee  s&ld  deare®  of  islileh  8h«  was  the  aotual  o%rnep, 

Hoveirer,   the  ohancellor  erroneously  aetsd  upon  th^  petition 
of  Ohrimsteln  who  was  not  a  -oarty  to  &»ld  proeee4lnge,   and  thus 
prevented  a  hearing  upon  the  petition  of  said  %»hls  0ag>«hl8, 

'ihm  def  <5nd«nt,  Stesrapt,   Is  entitled  to  answer  th«  petition 
of  said  Sophie  Qsisshls,  and  to  «  h«?«rlng  upon  the  serlts  thereof,     fh^ 
shAneellor  ehowld  have  d«%led  the  petition  of  Obrenateln,  planted  leave 
to  Stewart  to  anawer  the  petition  of  Sophie  ^s^ikls  and  proeeeded  to 
-?  hearing  upon  t&e  petition  of  So?^l»  (Japehls,   itfid  any  antirer  and  any 
r>mlf  thereto  thst  sight  have  been  filed  herein,     the  vlewe  here 
'?icpreaeed  are  without  prp-Judlee  to  any  rl^^ta  Attorney*  Victor  I, 
dhrenateln  and  Walter  @,  ^allaian,   or  either  of  thmt  »ay  have  to  file 
and  preaeottte  a  elals  agalnat  any  peraon  by  virtue  of  the  attorney* a 
Lien  Aot, 

the  order  of  July  30,   194S  la,    therefore,   reveraed  auid 
the  oauae  r^utiided  with  directions  to  deny  the  petition  of  Ohrenatein; 
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) 


Elmer  J,  ^Himbert,  as  Administrator 

of  txie  Estate  of  John  Elmer  Humbert,  ) 

Deceased,  ) 

Appellee,  ) 


Frank  0.  Lowden,   James  S.   Crorman 
and  Joseph  B.   Fleming,    Tinistees  of 
the  Chicago,   Rock  Island  and  Pacific 
Railvjay  Co  pany,    a  Corporation,    and 
the  Ciiicago,   Rook  Island  and  Pacific 
Railway  Company,   a  Corporation, 

Appellants. 


Appeal  from 
Circuit   (Sburt  of 
Hmry  County. 


Per  Curiam: 
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Appellee  recovered  a  judgment   for  04800.00  against 
appellants  in  the  circuit  ooxort  of  iienry  County  in  a  street  cross- 
ing accident  case.     This  court     upon  an  appeal,   arrived  at  the 
conclusion  that  appellee's  intestate  was  guilty  of  contributory 
negligence  which  was  the  proximate  cause  of  his  death  and  without 
discussing  the  other  grounds  urged  for  a  reversal  of  the 
judgment,    reversed  thfit   judgment  without  remanding,    (^^umbert 
Adiar.  v.   Lowden  et  al,    317  111.   App.    538. 

The   judgraent   of  triis  court  was   subsequently  reversed 
by  the   Supreme  Court  which  held  that   under  the  particular  facts 
shown  by  the    evidence  tiie  question  whether  the  deceased  was  guilty 
of  such  contributory  negligence  as  to   bar  a  recovery  was  a 
question  of   fact  for  tte    Jury  and  the  cause  was  remanded  to  this 
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court  with  directions  to  consider  the  other  errors  assigned  by 
appellants.    (Hiimbert,    Adar.  v.  Lov^'den,    et  al.   335  111.    437.) 

The  principjl^  other  error  relied  upon  for  reversal  wnloli 
is  argued  by  appellants  Is  that  the  verdict  of  the   jury  is  con- 
trary to  the  greater  weight  of  the  evidence  and  that  therefore 
the  trial  court  erred  in  denying  the  motion  of  appellants  for  a 
new  trial.     In  the  opinion  of  the  Supreaie  Court  it  was  pointed 
out  that  the  only  proper  inquiry  on  the  question  before  It  was 
whether  there  was  any  evidence  wiilch  taken  with  its  intendiaents 
most  favorable  to  the  plaintiff,    tended  to  prove  the  charges  in 
the  eoniplalnt.     On  a  motion  for  a  new  trial,  however,   the  court 
may  xi?eigh  the  evidence  for  the  purpose  of  determining  whether 
the  verdict  is  contrary  to  the  manifest  weight  of  the  evidence, 
and  if  the  court  so  finds,   a  new  trial  should  be  granted. 
(Hunt  V.   Vermillion  County  Ghildren's   Home,    3S1  111.   29| 
Belden  v.   Innis,    34  111.   78;   Bo,  le  v.   Levings,    24  111.   223.) 

The  accident   occurred  at  the  State  Street  crossing  of 
appellants*   tracks   In  the  business  district  of  the  City  of 
Geneseo,   at  about   3  o^clock,   A.  M.   on  December  15,   1940,     The 
weather  was  clear  and  the  crossing  was  well  lighted.     State 
Street  runs  north  and  south,   and  appellants'   tracks,   running 
northwesterly  and  southeasterly,   cross  it  at  an  angle  of  15*^, 
34*.      The   railroad  right   of   way  is  100  feet  wide  wit.a  four 
tracks,   and  the  west  bound  track,    second  from  the  south,   ^s  ap- 
proximately 52  feet  north  of  the  south  right  of  way  line.     The 
crossing  is  equipped  with  a  crossing   bell  and  gates,   nusiually 
operated  from  a  watchman's  shanty  on  the  west  side  of  the  street 
south  of  the  tracks,  with  twenty  four  hour  service.     There  Is  a 
30  foot  drive  way  running  west  from  state  Street  immediately 
south  of  the  tracks.     East  of  State  Street  the  railroad  rune 
straight  for  a  distance  of  four  miles,      siouth  of   the  trades   on 
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the  ttast  side  of  state  Street  there  is  a  police  station  teii  feet 
wide  north  and  south  and  twenty  feet  long  east  and  west.     The 
northeast  corner  of  th©  polio©  station  le  33.1  feet  south  of 
the  center  of  the  west  bound  track.     South  of  the  police  station 
there  Is  en  alley  eleven  feet  wide,  south  of  %4iloh  the  east  side 
of  the  street  le  built  up  solid  to  the  end  of  the  block  eoiae  200 
feet  south  of  the  oroselng.     Decedent's  automobile*   d3t"lven  by 
Owen  H,  yhltten,   a  desif  irnxx,  and  In  which  %lm  decedent  was  rid- 
ing on  the  front  a  eat  with  tiie  driver,  while  proceeding  north 
across  tli^  railroad  tracks,  wae  struck  In  the  oentar  by  a  west 
bound  fifteen  oar  paseengesp  train,  not  scheduled  to  stop  st 
Geneseo,  and  both  oocupante  of  the  automobile  were  killed.     Xhey 
and  the  automobile  were  oarrl  d  on  the  pilot  of  the  locomotive 
to  vh&r®  It  stopped,   about  tiiree  quarters  of  a  mile  west  of  the 
crossing.     The  train  was  about  twenty- three  minutes  late,  but 
was  traveling  at  about  Its  usual  apeed  of  seventy  miles  per  hour. 

The  principal  factors  entering  into  the  question  of  whe- 
ther tiie  verdict  Is  against  the  manifest  weight  of  the  evidence 
are  whether  the  orosolng  gates  were  lowered  prior  to  the  collie* 
Ion,  whether  the  loooEJOtlve  bell  and  whistle  were  being  sounded, 
the  respective  speeds  of  the  autoeK>blle  and  the  train,  an«i  the 
distance  eoutii  of  the   railroad  tracks  at  which  the  approaching 
train  could  be  seen  in  time  to  have  stopped  the  automobile  and 
thus  avoid  the  accident, 

fiie  deceased  mui  Owen  Chitted  were  each  familiar 
with  tlie  crossing  and  Its  surpoundinija .     Shortly  before  the 
accident  they  had  been  %ti.  a  restaurant  on  the  east  side  of 
State  Street  about  two  blocks  south  of  the  crossing  aM.  left 
there  with  Wllll^a  Daniels,  ^o  preceded  thesa  in  his  own  oar 
north  oa  State  Street,     lie  testified  that  he  was  going  between 
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f Ijftieen  and  twenty  miles  per  hour.     There  was  a  stop  light  nt  a 
orosa  street  approxia® tely  240  feet  south  of  tlie  rfiilroad  orosslng. 
Kr.   Daniels  further  testified  that  his  attention  waa  first  called 
to  the  train  by  its  ligiits  fliokerlng  in  his  oar  -windows,  and  that 
when  he  oroaeed  the  traoKs  the  crossing  bell  was  not  ringing,   %he 
gates  were  up,   and  t  hat  he  did  not  see  tb«m  go  down  at  any  tlae 
tiiat  nifihtj  that  the  train  vm  then  about  1200  feet  away,  vlxloh 
dia^anoe  accords  with  the  teatiiaony  of  the  engineer  sud  the  fireaian 
of  the  train.  H©  also  testified  that  as  he  passed  the  aeat  raarket 
in  the  second  building  north  of  the  railroad  tracks,   he  looked  back 
and  saw  the  deo©dent*8  &ar  at  the  stop  light  of  the  oross  street, 
but  oould  not  tell  how  fast  it  vm  going.     He  did  not  testify?  that 
he  looked  baok  thereafter, 

fhe  loeoraotiv©  w«is  equipped  with  an  eleotrlo  heed  liaiht 
fooused  800  to  1200  feet  ahead,  and  was  vlsibl©  for  a  long  dis- 
tance*    The  train  bell  and  whistle  were  loud  sounding.     Tim  bell 
was  ringing  oantinuously  ever  since  the  train  left  Bureau,  ajid  the 
whistle  was  blown  about  three  quarters  of  a  fflil©  east  af  State  Street, 
and  almost  oontlnuously  thereafter  for  eaah  street  orosslng  until  it 
struck  the  decedent *8  automobile.     It  is  conceded  by  appeiie©  timt 
the  head  li^ht,   the  btll  and  the  whistle  on  the  train  were  operating. 

Ola^-ton  Jaquet,  night  patrolman,   m\a  Fred  Frlcke,  aer» 
chant  police,  were  in  the  polio©  station  at  the  tiae  of  the  accident. 
Mr.  Frioke  was  sitting  near  the  south  window  in  the  west  side  of 
the  station,   and  Mr.  J  «iquet  was  sitting  at  the  window  in  the  north 
side.     Each  testified  to  seeing  the  lights  of  the  decedent*©  auto- 
mobile as  it  peosed  the  station,     fhn  fireman  of  the  train  testified 
that  he  skw  the  decedent's  oar  and  its  headli^ts  as  it  passed  the 
alley,   and  as  it  came  froia  behind  the  police  station  onto  the  tracks. 
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He  estiiaated  its  speed  at  not  less  than  40  miles  per  hour*     Police 
offioer  JaQuet  testified  that  h»  saw  tao  headligiita  o£  the  automobile 
as  it  patised  the  west  window  in  the  rolloe  station  and  m  It 
went  onto  %im  crossing,   and  estlasted  its  speed  at  between  45 
and  50  lallea  per  houx*.     Each  of  these  witneea«!»8  testified  to 
experience  in  observing  the  speed  of  automobiles.     The  fire- 
man also  testified  that  when  he  first  saw  the  decedent's  auto* 
mobile  the  train  w&B  a  very  short  distance  east  of  State  Street, 
possibly  140  to  150  feet  from  where  he  aat  on  the  loooiaotlve. 
fhe  fireiaan's  station  was  /about  SiQ  feet  baoK  froia  the  front  end 
of  the  loooffliotive,  which  would  put  the  front  end  not  raore  than 
100  feet  east  of  State  Street  when  he  first  saw  the  de«redent*s 
oar  pasalng  the  alley  approxlaately  60  feet  south  of  the  ye&% 
bound  track*     ThX&  tends  to  ©how  tly»t  the  autoiaobll©  was  travel* 
ing  at  a  high  rate  of  speed*     On  the  other  hand,,  appellee  olalsis 
that  as  it  was  at  the  stop  light  about  240  feet  froa  the  rail* 
road  erosaing  when  Mr,  Daniels  »®w  tlje  train  1200  feet  aviay» 
that  in  order  for  the  ooillsion  to  oocur  as  it  did,   the  deced*- 
ent'e  oar  smut  have  been  traveling  st  a  speed  of  not  more  than 
1&  to  20  allee  per  hour. 

The  decedent *e  employer  testified  that  from  a  point  in 
the  east  driving  lane  of  Stats  Street  west  of  the  alley,  one 
could  not  see  more  than  SO  feet  of  the  rallroed  traoKs  to  the 
east,   and  that  from  the  north  side  of  the  police  station  he 
could  not  see  the  tracks  to  the  east  until  he  ytm  praotloally 
on  them.     The  tiestimony  of  a  civil  engineer,   and  th#  plat  laadt 
by  Mia,    Introduced  in  evidence,   show  that  froa  &  point  in  the 
center  of  State  Street  23  feet  south  of  the  center  of  the  west 
bound  traoM,   the  tracks  to  the  east  are  vlsiblrr  for  858S  feetj 
that  frosa  a  point  in  the  center  <xr  the  street  33  feet  eouth  of 
the  center  of  the  same  track  the  timoks  are  visible  to  the  e&ut 
for  1610  t&Bt't  that  looiting  e&et  through  the  alley  trosi  a  jjolnt 
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six  tenths  of  r  foot  south  of  the  south  wall  of  tiie  police 
station  the  line  of  vision  extended  960  feet  along  the  west 
bound  traok,   but  the  traok  was  not  visible  all  tiie  wa^r,   and 
a  abort  atretoh  of  the  rails  oould  be  seen  beyond  what  the 
{.iolio©  station  obetinioted.     Ftow  the  center  of  atat©  Street 
looking  easterly  along  the  west  bound  track,   the  headlight 
of  a  train  oouia  be  seen  four  aillea,  Siid  In  ta»  «?Ay  tlrae  a 
train  could  be  oeen  for  approximately  the  eaas  dlettyaoe.     i^ 
pellee  oonoedee  that  tiiee«»  €istano8s»  »s  stjown  t^  the  evidence,, 
are  oorrectiy  aet  out  in  ^j>8liahts»  brisf, 

file  aroaelng  watotoaan  faoed  north  In  operating  the  oross* 
Ing  bell  aiid  the  gates.     He  testified  th9X  im  saw  the  train 
ooalng  about  two  ©ilea  east,   mid  received  signals  of  its  ap» 
proach  vhm  it  was  about  a  mile  sway;   that  at  that  tlia©  he 
started  ringing  the  bell  btuX  lowering  the  g:ates,  but  on  aooount 
of  Arnold  Carlson*©  autoiaoblie  oosalni*;  frosj  the  north  so  fast 
that  he  oould  see  it  was  not  folng  to  etop,  he  held  the  gates 
until  it  got  through,  still  riRKihf?  the  orasBing  bell,  and  then 
went  on  lowering  the  gates,   and  that  i^'t^a  he  ®3t  theta  down  the 
train  was  "ri^^it  olose*,   between  State  Street  and  tiie  depot, 
whloh  la  one  block  easti   that  the  train  went  through  before  he 
started  to  raise  the  gates,   and  that  he  did  not  see  the  collis- 
ion,  but  heard  the  oraahj  and  that  after  the  aooldent  he  raised 
the  gates  and  stepped  outside. 

Kone  of  the  three  ^dtnesses,   Daniels,   Frioke,  or  th© 
engineer  of  th®  train,  saw  the  south  bound  oar.     Frlcke  testi- 
fied there  isaa  ao  Oaj*  goini?  south.     The  other  polio eaan  and  th© 
fireaaji  were  m%  asked  and  did  not  testify  whether  they  sat*  It, 
The  oroesin-i^  watoiaaaa  teatifled  that  before  atarting  to  lower 
tiae  gates  be  looked  south  and  did  not  see  any  oar  oomingj  that 
he  looked  to  the  west  and  then  to  the  north,  and  that  afi  h« 
started  ringing  the  bell  and  lowering  the  gates  h©  saw  the  Carl- 
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eon  oar  ooaingj  VmX  It  did  not  take  long  to  lower  the  gates, 
but  he  would  eay  about  20  seoonciei   that  he  aever  timed  hlja- 
self  vhen  pui^pinf?  tne  gjjtes  down,  and  that  by  releasing  th© 
air  it  did  not  take  as  long  to  raise  thea  aa  it  did  to  lower 
them.     Appellee  argues  that  It  would  take  only  about  12  seconds 
for  the  train,   traveling  70  mllea  an  hour,   to  travel  th«  1200 
feet  from  Mihere  Mr.  Daniels  eB.v  it,  and  that  ttm  gates  were 
then  up. 

Mr.   Frio&e  testified  that  h©  saw  th@  Daniels  cap  orosa 
the  trsoks  about  ECX)  feet  ahead  of  the  deasdent's  oarj  that  he 
first  saw  the  latter  about  straight  across  frora  the  window 
tsJher®  h»  eat,   and  @.aw  th«  train  througii  the  north  window;  that 
he  saw  the  oollleion  and  savf  the  gates  all  at  one  tta©,   and 
that  the  gates  were  never  lowered,  but  oame  down  a  trifle,  not 
enough  to  notio®,   after  ths  aceident.     lie  first  testified  that 
when  the  oollisian  osourred  he  %fas  getting  out  of  tlie  door  of 
the  polios  ststioc*     On  redirect  ©iEai?4ination  he  testified  he 
vm  fitting  in  his  ohair  at  th@  tlm©  sf  ths  aolllsion,   and  saw 
it  through  the  glass  in  th©  daor  on  the  west  side  nf  the  sta~ 
tion,     luuiadiatel^  after  the  oraah,   both  polie®  officers  ren 
aoroffls  t,i:m  street  to  th®  watohsian*B  shanty.     Mr.  FrioJco  also 
testified  that  h%  asked  the  oroaalng  ^atohjaan  *rfhat  -vm  wrong, 
and  that  the  watoiiaan  replied?     *I  gussa  this  la  the  pmi  far  sa®,* 
Sos®  flsliiG^  taokl®,  vfiiioh  Hr,   Frioke  testified  fle?«  out  of  the 
bask  end  of  th©  deO0d©nt*s  ear,  wsa  found  at  the  seen®  of  the 
eocident.     He  furtn«r  testified  that  he  left  th*  mem  of  the 
accident  about  f i»©  lainutes  after  it  ooourrM  beeause  he  **figur* 
ed"  MhMt  %h&  train  had  struok  the  bask  ©nd  of  the  oar,  mid  that 
the  oar  had  fone  on. 

Officer  -Jaquet  testified  that  ha  did  not  B@e  th®  ooliis- 
ion,  but  heard  ttm  crash j  that  Mr,  f'ricKe  was  aslaep  in  rd» 
oi-mlr  -with  hia  feet  up  against  th©  woodwork  and  Mb  head  back 


■»7^ 


on  the  desk  until  aroused  by  the  avmh;  that  the  windows  of 
the  police  station  w©r©  steamed  over,   and  She  glaa®  in  the 
door  is  too  iiigh  up  to  se©  ajiytiilng  on  the  street  without 
Btfiiiiding  upj   that  when  h©  and  tir,  frlcks  got  out  of  the  polloe 
station  the  top  of  the  gut®0  vm  Kjvlngj  that  they  were  abouf 
three  quarters  of  the  way  up,  within  one  fourth  of  being  up, 
and  tiiat  h©  eould  not  t»ll  whether  they  ha<;.  been  up  or  down, 
arid  that  soiaetlites  they  han^  ana  teter  a  littl©..     He  &lao  said 
that  at  the  ooroner*8  iiiquest  he  probably  tsstlflsd  th&t  the 
gatea  wera  not  down*  sad  were  Jjust  starting  down,     fh©  cross- 
ing watehaan  denied  being  aaked  the  question  or  aaJcing  the  re- 
ply *o  wiiioh  i-ir,  Friok©  testified,  and  testlflad  that  ^«lr», 
Frlok©  never  speaks  to  hla  and  th&t  thty  imd  not  talked  to  ©aoii 
other  iiij?  tiir&e  or  four  years,     i^lr.  Jaquet  testified  he  did  not 
hear  ejay  suoh  oonversatlon,  and  wa»  In.  a  position  to  have  iiearti 
if  Mr.  FrleKe  had  said  anytiiing  to  the  crossing  -w^atohman.     Both 
poll«©  offloere  testified  that  when  they  first  saw  th©  v^atohaan 
he  was  standing  with  on©  hand  an  the  gate  lever  and  the  other 
hand  on  the  bell  aord. 

Th«  statute  invoked  by  appellants,   siKt  the  ordinance  of 
the  City  of  U'®n@s©o  introduced  in  ©vldBno©,  eaoh  provides  that 
no  person  ©hslX  drive  a  motor  vehlol©,   auch  as  deoedent'e  oar, 
upon  any  publlo  highway  at  a  speed  greater  thoJi  is  reasonable 
And.  proper  having  regard  to  the  traffic  and  the  use  of  tlii©  way 
or  so  &B  to  endangdr  the  life  or  llejb  or  Injure  the  property 
of  any  person;  and  siiafcen  a  rat©  of  speed  exceeding  twenty  ©ilea 
per  hour  tiirough  the  business  dlQtriet  of  any  olty  prlaa  faai© 
©vld^noo  of  s  violation  of  thos©  provisions* 

The  tvldeno®  ndialttedly  shows  that  th®  train  y&n  travel- 
ing about  70  all®®  p©r  ho«r{  that  the  headlight,   th©  bell  and 
th®  whlatl©  thereon  were  operating;  that  thore  vas  an  unob* 
struated  vl®^  along  the  traoks  to  the  e»st  for  tm  respective 

-8- 


A-. 


*?l8tano«fl  frofeii  the  respective  points  shown  Isy  appellants' 
evidence,  and  that  th©  ©yoeslng  was  vaXl  lighted.     The  testl- 
aojoy  of  ¥a;  Daniels  that  the  jjatae  were  up  when  he  oroesed 
the  tracks  Is  not  oontradl»t©4* 

fhe  railroad  traoka  are  planked  at  the  oroaaing,  and 
there  is  a  gas  station  north  of  tl-m  traoka  on  the  eset  side 
of  the  street.     Offioer  Jaquet  testified  that  he  did  not  aee 
the  refleotion  of  th©  train's  headlight  on  the  planks  before 
It  reached  the  oaroesing,   but  snw  the  reflection  in  th©  «indoi# 
beside  hia  clear  acroBi  to  tiie  gas  station,     Ai45@ll©e  argueo 
that  the  well  lighted  orossslnti  detracted  from  the  effect  of 
th©  train  headlijs^it»   and  timt  th©  testicsoAjr  of  Mr.  Jaquet  bus* 
taina  that  contention. 

There  is  a  cotifiiot  In  the  teatljaony  of  Mr.  Daniels  end 
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the  orosalng  watohtaan  as  to  whether  the  oroaeing  bell  -was  rinffj 
ing*     fher©  is  a  direct  conflict  hetween  the  watahaim  stm  Mr, 
FVlok©  se  to  %m  alleged  conversation  'oetween  themj   as  to 
whether  there  was  &  south  bound  atttomohllei  and  a®  to  whether 
the  gatee  Mere  Im^ered.     there  is  also  a  conflict  between  the 
teetiaiony  of  Mr.  Frioke  and  Hr.  Jacjuet.     While  there  le  no 
direct  te.tiraony  that  the  decedent 'a  oar  vns  traveling  less  than 
forty  lailee  per  hour,   th©  argument  of  appellee  as  to  th©  res** 
pective  distances  of  the  train  and  the  autoaohile  froHi  th©  cross-. 
Ing  tvhen  Mr,  D&nlels  crossed  th<9  trao&s  as  showing  a  auoh  less 
rat®  of  speed  of  th©  autoaobll©  cannot  t«J  ignored. 

MCording  to  the  testimony  of  the  aroaslng  watohiaan  the 
train  %rae  still  eaat  of  the  street  when  he  got  the  i^atm     down. 
Tm  crossing  ijates  were  not  Injur©'*  were  in  the  eaa©  oondi«. 

tlon  aft@r  the  aooldent  as  before.     As  pointed  out  in  the  opinion 
of  the  Supreia©  aourt,  if  th©  gates  were  lowered  before  the  deced- 
ent'e  car  entered  the  crossing  it  »ust  heve  crashed  the  i^ates. 
While  it  saa^  he  ©irgued  that  hecause  of  th©  pasaing  of  the  south 
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bound  car,  with  an  excusable  d©l«i?  incident  tiisreto  In  lowejv» 

the  gates,    t'n&l  they  may  imve  aora®  down  behind  the  deosd- 
ent*8  oay-,  we  are  not  oanvin©f?4  timt  tiie  flvldenoe  on  the  quee* 
tion  of  viii©tn©r  tn©r©  was  a  south  bound  ©ar,  and  vhether  the 
gates  were  loisered  ©t  any  time,  is  ajanirsstly  contrary  to  t&« 
v©j?dict,     v,e  are  likewise  un&bl©  1.0  b&j  tkmt  the  evidence 
show®  tnat  the  brightly  lighted  crossing  did  not  detract  soias- 
wh&t  from  the  effeet  of  the  trainee  hesdHgiit. 

The  dutiee  of  a  railix>aA  ooiapany  ta  use  ordinary  oare 
and  prudence  to  guard  against  Injury  to  persona  vJaa  aay  be 
tr5J.v«ling  upon  the  public  highw^,  ati<%  %lw  duty  of  ©uch  a  per- 
son to  use  ordinary  oars  and  caution  for  hia  o%m  safety  in 
Grossing  the  traeks,  are  reolprooal,   ana  equally  binding  upon 
the  respectlfft  parties. 

the  fact  that  appellants  iaalntalned  24  hour  servlo©  at 
the  crossing  demonstrates  that  they  recognized  its  dangerous 
oharaoter  at  all  tiaes,  &n'^  the  neoessity  of  giving  the  i.*ubllo 
timely  and  adequate  warning  of  the  approach  of  trains.     Frora 
familiarity  with  the  Qrossing  and  ii&  suri^undings ,   tuo  decedent 
aad  %»  lilhlttied  miBX,  ha^e  known  of  the  Qustomary  warning  signals. 
If,   as  the  Jury  evidently  bellevtdl,  the  gates  were  not  lowered, 
this  afitounted,  to  an  invitation  to  travelers  on  th©  nlghw&y,   and 
wae  an  ^sauranc©  to  theai  that  they  oould  ©ross  th©  railroad 
tr««it8  in  safety ♦      (Humbert  v»   Lowden,   386  111*  4.37,   aupra,   an^ 
oases  oitGti,)     fhe  opinion  in  that  oaae  also  quotes  Chioag;o  and 
Alton  nailroad  Go,  v,  Pearson,   184  111.   386,   and  Ghloaj^  and 
Eastern  Illinois  Rallraad  Go.  v.   Sohalta,   211 4^   ^*fi»   ^^  bold*. 
Ing  that  it  is  not  a  n^l®  of  law  that  the  oalsslon  of  the  duty 
to  look  and  listen  will  bar  a  recovery  wheris  there  ar©  foots 
©xcusinK  the  perforutenos  of  that  duty.     Th©  oourt  further  said 
In  th©  opin4[Onj      ^The  deceased  was  not  charged  with  knowledge 
that  the  train  would  be  operated  at  a  hX^  and  dangerous  rate 
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of  speed,  without  the  operation  of  the  Grossing  t>ate8,  nor   was 
he  ohfirged  with  kfiowledj^  that  the  orosalng  gatea  would  not  be 
operated.  I'&ey  were  inatailed  for  tiiat  purpose.  It  was  the 
duty  of  a.ppellJSJt4iJ  to  operate  the  orossint^  gates »  or  to  other- 
wise protect  tile  oroseing.  Anticipation  of  nagll^sno©  on  the 
part  of  otiaers  is  not  r  dutj  which  the  law  iaposes  upon  travel- 
ers upon  the  hl^ghwajr.  ^he/  have  the  right  to  preauaie  that 
trains  will  be  operated  in  a  proper  and  skillful  jaanner  and 
that  the  orosalng  gates,  installed  for  that  pun-^ose,  will  be 
operated,  so  as  to  prevent  the®  from  going  on  the  crossing  in 
front  of  an  appro aohinii  tram. " 

Whether  the  gates  were  lowered,  and  whether  th©  speed  of 
the  train  without  th©  gates  being  lowered  was  g»  excessive  as 
to  constitute  negligence  on  the   part  of  the  appellants,  and 
whether  the  speed  of  the  decedent's  oar  and  tha  apparent  failure 
to  look  and  listen  ^fhen  approaching  the  railroad  tracks,  con- 
stituted contributory  negligence,  were  questions  of  fact  for  the 
jury.  In  deterfflliilng  the  sufficiency  of  the  evidence  to  support 
a  verdict,  the  question  IS  not  what  the  court  would  have  found 
upon  the  sasa©  state  of  proof,  hut  the  question  is  whtther  th© 
verdict  is  ao   oieerly  against  the  weitjiit  of  the  evidence  as  th© 
result  of  passion,  prejudice  or  other  improper  influence  upon 
the  jury  as  to  require  granting  ©  ne«  trial.  (3ioom  v.  Qrane, 
24  ill.  485  West  Ohloego  Street  Hallway  Co.  v.  Brovm,  118  111* 
&pp,   351;  0ohneewei8E  v.  Illinois  Central  Railroad  Oo,,  196 
id.  248.)  'isfhere  there  is  a  conflict  in  th©  evidence  as  to  the 
facts,  the  ..Tantlng  of  s  new  trial  is  largely  within  the  trial 
court's  discretion,  and  will  not  be  disturbed  unless  abused. 
(Lutgert  V,  Schaeflein,  318  111.  App*   63,  87.)  Courts  see  re- 
luctant to  set  aside  the  verdict  of  a  jury  where  the  question 
at  iseue  la  0  saatter  of  fact,  since  the  Jury  see  and  hear  the 
witneeaes  testify  and  are  In  s  better  position  to  judge  of  their 
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After  oarefully  cojaslderlag  the  ®.p|?lioable  law  as 
laid  down  by  the  Suprem®  Court  ia  tblB  o&se»  &nd  all  th® 
testliaoiij,  we  are  urisMe  to  say  toat  the  verdiot  la  against 
tjh®  fflgsjalXesli  w©lgiit  of  the  evidence  or*  ©Usher  Gt  %h@  Issues 
of  negllgSRCe  on  She  part  of  appellants  or  contributory  negll- 
geace  of  the  dieoedent. 

As  ao  instructions  are  eet  out  In  th«  abatraot  or  the 
brief  of  appellRiits,   rM  the  cleim  that  t'm  court  err©d  in.  the 
giving  aM  refusal  of  ir.struotlons  is  not  argued,  ve  So  not 
ooGsldei-  the  claim,  fu^<^i^*^  ^  /Uyu^trx^^  32. iS^.  3  ^o- 

We  ar«  unabl®  to  agree  vith  the  ooatfntion  of  appel- 
lants tiiat  the  iMiiount  of  the  verdict  is  oxoeesiv©.     The  evl- 
deiiOe  ahois'©  tiiat  the  deoe<leot  ^ae  llvinii;  witli  Ms  father  and 
aother,   aged  SB  je&re  and  64  year*B,   respectively ;   tl:ia.t  h@;wa8 
earning '180  p©r  month,   aiicl  that  hts  oontrlbutlon©  to  tiw  frai- 
lly ex}j®fts©  averaged  about  1600*00  per  ermua,   &n<i  that  iie  pei?^ 
foraed  fturaeroua  s«rvlo©e  about  the  lioas,     liltiieal  kindred  are 
presumed  to  imve  su8t«ir*ed  aatual  daaa^s.    (aallej  v,  East 
St.  Loul©  &  Suburtoaja  E©.Xlwaj?  Oo.,   169  111.  App.  £9.) 
^-•-"■'■'''■''■■■■'''''''''^^  no  reversible  error  in  the  record,  t&©  Judg« 

ment  of  tn©  oirouit  court  is  affirmed. 

Judfisaent  affirmed. 
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Gen.    Ko.      9959. 


Ap;enda  No.    1. 


IN  THE 
APPELLATE  COURT   OF    ILLINOIS 
SECOND  DISTRICT 
MAY  TERI5,    A.    D.    19  44. 


ROBERT  TEECE,    JR.,    by  ROBERT  TEECE, 
His    Father  and  Nest  Friend, 
Plaint  iff -Appellee, 


vs. 


MARTIN  BIEBER, 

Defendant-Appellant. 


Appeal  from 

Circuit  Court, 

Henry  County. 


WOLFE,—      J. 


g,«^ai««fia*«*« 
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Robert  Teece,  Jr.,  as  plaintiff,  by  his  next  friend, 
started  suit  against  Martin  Bieber  in  the  Circuit  Court  of 
Henry  County  for  damages  he  had  received  in  an  accident,  which 
occurred  on  the  driveway  of  the  Washington  School  grounds  in 
the  City  of  Kewanee,  Illinois,  on  the  7th  of  October  1941. 

The  complaint  consisted  of  one  coimt  charging  that  the 
plaintiff  was  attending  the  public  school  in  Kewanee,  Illinois; 
that  the  defendant  was  driving  his  automobile  on  a  private 
driveway,  or  alley  on  said  grounds  and  then  and  there,  through 
his  negligent  and  careless  driving,  control  and  management  of 
his  automobile,  ran  into  and  struck  Robert  Teece,  Jr.,  and 
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Injured  hln.   It  also  charges  that  Robert  Teece,  Jr.,  at  the 
time  of  the  accident,  was  in  the  exercise  of  due  care  and 
caution  for  his  own  safety. 

The  defendant  filed  his  answer  in  which  he  denied  that 
the  driveway  in  question  is  a  private  driveway,  or  a  private 
alley,  or  that  Robert  Teece,  Jr.,  was  in  the  exercise  of  due 
care  and  caution  for  his  own  safety,  or  that  the  defendant 
was  guilty  of  any  negligence,  #ilch  was  the  proximate  cause 
of  the  injury  to  the  plaintiff,  or  that  the  plaintiff  was 
entitled  to  any  damages  whatsoever.   At  the  close  of  the 
plaintiff's  evidence,  the  defendant  presented  a  motion  and 
instruction  for  the  court  to  instruct  the  jury  to  find  the 
defendant  not  guilty.   This  motion  was  overruled.   The  defendant 
then  presented,  at  the  close  of  all  of  the  evidence,  a  like  motion 
and  instruction  to  the  Court,  and  this  motion  vvas  overruled.   The 
jury  found  the  defendant  guilty  and  assessed  the  plaintiff's 
damages  at  !|3500.00.   The  defendant  entered  a  motion  for  a  new 
trial,  Tj^iich  was  overruled,   A  motion  in  arrest  of  jud,gment  was 
then  presented,  which  was  likewise  overiniled.   Judgment  was 
entered  on  the  verdict  in  favor  of  the  plaintiff  for  $3500,00, 
and  from  this  judgment  the  defendant  has  perfected  an  appeal 
to  this  Court. 

The  evidence  shows  that  the  plaintiff,  Robert  Teece, 
Jr.,  at  the  time  of  the  accident  was  a  little  past  7  years  of 
agej  that  llartln  Bleber,  the  defendant,  had  driven  into  the 
public  school  grounds  in  Kewanee,  Illinois,  for  the  purpose  of 
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taking  his  son  to  the  school  and  it  was  ^hile  travelling  on 
the  driveway  inside  the  school  grounds,  that  he  struck  and 
injured  Robert  Teece.   The  appellant,  Martin  Biebsr,  now  in- 
sists that  the  Court  erred  in  not  directing  a  verdict  in  his 
favor,  as  requested  at  the  time  of  the  trial,   prom  a  review 
of  the  evidence  we  think  the  plaintiff  made  out  a  priina  facie 
case,  which  should  have  been  submitted  to  the  jury  for  their 
determination,  and  the  Court  did  not  err  in  refusing  the  in- 
struction offered  by  the  appellant. 

It  is  next  insisted  that  the  Court  couimitted  reversible 
error  in  not  permitting  the  defendant  to  prove  that  the  drive- 
way in  question,  had  been  used  by  the  general  public.   The 
plaintiff,  in  his  complaint,  charges  that  this  was  a  private 
driveway,  or  a  private  alley,  which  the  defendant  in  the  fourth 
paragraph  of  his  answer  expressly  denies.   This  raised  an  issue 
of  fact.   The  defendant  should  have  been  permitted  to  prove 
that  the  drive  was  not  a  private  one,  but  was  used  by  the  public 
generally.   The  plat  introduced  in  evidence  shows  that  this  vms 
platted  as  a  private  driveway,  but  still  the  defendant  had  the 
right  to  show  that  for  a  long  time  the  public  generally  has 
used  and  is  using  this  driveway  in  drivir^  over  the  same.   A 
part  of  the  argument  to  the  jury  of  Mr.  I'ilamoski  and  Mr.  Young, 
Attorneys  for  the  plaintiff,  is  in  the  record,  and  in  view  of 
their  argument,  it  became  doubly  necessary  that  the  jury  should 
have  been  informed  whether  the  public  generally  was  using  this 
driveway  for  the  use  of  automobiles. 
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On   the  trial    of   the  case,    and   over   the  objection  of   the 
attorneys  for    the  defendant,    the  plaintiff  was  permitted  to 
ask  the  defendant  whether  certain  little  girls  who  had  testified 
in   the   case,    were   telling   the  truth.      This   not    only  put   the 
defendant   in  an  embarrassing  position,   but   put  him  in   an  un- 
favorable  light  before  the    jury,    by  compelling  hiin  to   say  whether 
the  little  girls  were  not  telling  the   truth.      The   attorneys  in- 
sisted upon  an  answer  of    '^iTes,  "  or   "No."     Whether  the  little 
girls  were  telling  the  truth  about  where   the  car  stopped,    or 
whether  Mr.    Bieber's   statement   as   to  where  he  stopped  after 
the   accident,   was  a   question  wholly  for   the   jury  to   determine. 
We  think   it  was   reversible  error   to   compel   the  defendant  to 
answer  such  questions. 

Complaint   is  made   of   plaintiff's   instruction  ^o.    6.      We 
think  it  was   error  for  the  Court  to  give  that  instruction  in 
the   form  it   was  presented.      It  was   so  held  in  the  case   of 
Herndobler  vs.    Goodwin,    310   111.    App.    257.      Complaint  was   also 
made  in  regard  to   instruction  No.    5,   which  uses   the  language, 
"drove  liis    car  so   carelessly  and  negligently,    as   charged  in 
the  complaint   that   it  was  not    in  control,    so    as    to   avoid   striking 
persons  passing  along,    or   crossing   said  driveway."      It   is   con- 
tended that  this  instruction  refers   the    jury  to   the  complaint 
in  order  to   find  what  negligence   is  charged  against   the  defendant, 
and  in  such  cases  our  Supreme  Court   and  Appellate  Courts  have 
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severely  criticised  such  instructions.      This    instruction  states 
the  negligence  charged  in  the  plaintiff's  complaint.      We  do  not 
think  it  was  reversible  error  to  give  instruction  l^^o.    5.      We 
find  no  merit  in  the  criticism  of   the  other  instructions   of 
the  plaintiff,    nor  do  we   think  defendant's  refused  instruction 
l\'o,    16,    in  any  way  prejudices  his   rights. 

We  express  no  opinion  whatsoever  in  regard  to  the  merits 
of   this  controversy,    or  whether   the   jud.gment  is   against  the 
wei^t  of  the  evidence.      Prom  the  conclusions  that  we  have 
reached  in  regard  to   other  points  raised,    the  case  will  be 
reversed  and  remanded  to  the  trial  court  for  a  new  trial. 

Reversed  and  Remanded. 


■do    9  0r?S2,lIS9jCI    9i3^ 


I J       V  -ti.- 


■:i«j:   a  iff  B©oiibi.rf,9'xq  if  aw 


1^ 


Abstract 


f 


t> 


2  3I.A.  64^ 


•ilmm. 


Gen.    No.      9957. 


Agenda  No.    7. 


IN  THE 
APPELLATE  COURT   OP    ILLINOIS, 
SECOND  DISTRICT. 


TO   THE  MAY  TERM,    A.    D.    1944. 


THE  PEOPLE  OP   THE    STATE   OF 
ILLINOIS   ex  rel.    LESTER  F. 
CARSON,    State's   Attorney, 
Peoria  County,    Illinois, 

Defendant  in  Error, 
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ELI  CUP I, 

Plaintiff  In  Error. 


Writ  of  Error  to 

the  Circuit  Court, 

Peoria  County. 
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On  the  22nd  day  of  December,  1943,  Lester  P.  Carson, 
the  State's  Attorney,  in,  and  for  the  County  of  Peoria,  State  of 
Illinois,  filed  an  information  on  behalf  of  the  People  of  the 
State  of  Illinois,  "Charging  Eli  Cupi  with  contempt  of  Court. " 
The  petition  alleges  that  there  was  a  habeas  corpus  proceeding 
before  the  Honorable  Henry  J.  Ingrain,  one  of  the  Judges  of  the 
Circuit  Court  of  said  Peoria,  County;  that  one  Sam  Belfer  was  a 
witness  in  said  proceeding  and  testified  to  certain  acts  with 
one  Betty  Dane,  which  took  place  in  the  tavern  and  resort  located 
in  the  City  of  Peoria,  which  was  commonly  known  as  the  Swing  Club; 
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that  said  tavern  was  owned  and  operated  by  the  said  Ell  Cupij 
that  the  said  Eli  Cupi  sat  in  the  Court  room  and  heard  and 
observed  the  proceedings  therein*  that  at  the  hour  of  twelve 
o'clock  noon  of  said  day  Judge  Ingram  recessed  said  Court  until 
two  o'clock  P.  M,  of  the  same  day. 

The  information  further  charges:   "That  immediately 
upon  the  recessing  of  said  court  as  aforesaid,  the  said  Sam 
Belfer  departed  from  said  court  room  of  the  Honorable  Henry  J. 
Ingram  with  the  other  witnesses  who  had  testified  in  said  cause 
and  who  were  yet  to  testify,  and  proceeded  into  the  corridor  and 
down  a  portion  of  the  stairway  leading  from  the  third  floor  to 
the  second  floor  of  said  courthouse;  that  \vhile  approximately 
midway  down  said  stairway  and  while  within  approximately  fifty 
feet  from  the  said  court  room  of  the  said  Honorable  Henry  J. 
Ingram,  the  said  Sam  Belfer  was  viciously  and  violently  assault- 
ed and  attacked  by  the  said  Eli  Cupi  and  was  then  and  there 
forcibly  sti'uck  in  the  face  by  the  said  Eli  Cupi. 

"That  said  assault  took  place  in  the  view  of  witnesses 
who  had  previously  testified  in  said  habeas  corpus  cause  and  in 
the  view  of  others  who  were  yet  to  testify  in  said  cause. 

"That  there  was  no  justification  for,  or  fact  in 
mitigation  in  the  conduct  of  the  said  Eli  Cupi  as  aforesaid, 
and  his  said  actions  were  contemptuous  and  tended  to  obstruct 
the  proper  administration  of  justice  and  lower  the  dignity  of 
the  courts  of  justice,  and  particularly  the  court  of  justice 
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then  and  there  presided  over  by  the  Honorable  Henry  J.  Ingrani, 
as  aforesaid."  There  is  a  prayer  for  an  order  that  the  Court 
enter  a  rule  against  Eli  Cupi  coimnandlng  that  he  appear  in 
Court  within  a  short  time  and  siiow  why  he  should  not  be  adjudged 
guilty  of  contempt  of  Court,  and  be  questioned  on  raatters  and 
things  alleged  in  said  petition.   This  petition  was  signed  by 
Lester  F.  Carson,  State's  Attorney  of  Peoria  County.   The  petition 
was  verified, " 

Eli  Cupi  appeared  and  gave  bond  in  the  sum  of  |1500.00. 
Then  he  entered  a  motion  to  quash  the  information  and  warrant  and 
discharge  the  rule  therein.   He  also  filed  a  motion  to  strike 
certain  paragraphs  of  the  Information.   Each  of  these  motions 
was  overruled,  and  the  defendant  was  ruled  to  answer  the  petition. 
He  filed  an  answer  in  which  he  admits  that  the  case  was  being  tried 
as  stated  in  the  complaint,  and  that  Belfer  was  a  witness  in  the 
same,  but  alleges  that  he  was  sitting  with  his  back  towards 
Belfer  and  was  unable  to  hear  the  testimony  that  Belfer  was  giving. 
He  admits  that  he  was  the  owner  of  the  tavern  in  question.   He 
admits  that  he  was  sitting  in  the  Court  Room,  and  that  he  was  able 
to  observe  the  proceedings,  but  says  he  did  not  understand  the 
testimony  of  the  various  witnesses.   Section  6  of  the  answer  is 
as  follows:   "Answering  paragraph  6,  the  defendant  respectfully 
represents  that  at  the  time  the  court  recessed,  he  departed  from 
the  court  room  through  the  rear  door;  that  the  v.'ltnesses  and 
attorneys  who  were  taking  part  in  the  case  departed  through  some 
door  other  than  the  door  through  which  he,  this  defendant,  de- 
parted; that  on  said  day  the  elevator  in  the  courthouse  was  not 
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running  and  that  he  started  walking  down  fee  stairway  all  alone, 
by  himself;  that  he  was  attending  to  his  own  business,  speaking 
to  no  one;  that  he  molested  no  one,  nor  did  he  offer  to  molest 
anyone;  that  he  has  been  acquainted  ?/lth  the  said  Sam  Belfer 
for  some  months  and  he  and  the  said  Sain  Belfer  have,  during  that 
period  of  time,  been  very  unfriendly  toward  each  other;  that  as 
he  was  going  down  the  steps  he  was  in  the  rear  of  said  Belfer 
and  started  to  pass  him  and  that  at  the  time  he  carae  alongside 
of  said  Belfer  he  and  the  said  Belfer  became  engaged  in  an  argu- 
ment over  matters  in  no  way  connected  with  the  case  on  trial; 
that  names  were  called  by  both  him  and  Belfer  and  that  when 
they  came  to  the  second  landing  of  the  stairway,  they  both 
squared  away  and  faced  each  other;  that  Belfer  adopted  a  belliger- 
ent attitude;  that  Belfer  is  a  much  bigger  man  than  this  defendant 
and  that  this  defendant  was  fearf^al  Belfer  was  going  to  strike 
him;  that  Blows  eventually  were  struck  by  both  this  defendant 
and  Belfer,  without  injury  to  either  of  them;  that  he,  this 
defendant,  was  only  attempting  to  defend  himself,  at  which  time 
the  said  Belfer  struck  him  a  violent  blow  with  a  heavy  briefcase; 
that  this  defendant  was  backing  away  when  he  was  grabbed  by  by- 
standers and  his  arms  pinioned,  at  which  time  Belfer  continued 
to  attempt  to  strike  him  and  that  while  he,  this  defendant,  was 
still  being  held,  the  said  Belfer  kicked  him  twice  in  the  groin 
and  threatened  him  with  great  bodily  injury," 

The  defendant  admits  that  there  were  people  on  the 
stairway  at  the  time  the  trouble  took  place,  but  he  stated  he 
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does  not  know  who  the  persons  were.   This  Is  followed  by  another 
paragraph  in  which  the  defendant  attempts  to  justify  his  behaviour, 
and  that  he  did  not  wilfully  or  intentionally  intend  In  any  manner, 
to  intimidate  any  witness  or  witnesses;  that  he  had  no  thought  of 
attempting  to  impede,  obstruct,  or  interfere  with  the  adminis- 
tration of  public  justice,  and  the  acts  which  he  committed,  he 
believed  that  he  was  justified  in  doing  to  defend  himself.   He 
prays  that  the  rule  to  show  cause  be  discharged,  ard  that  he  be 
dismissed. 

It  is  conceded  that  the  only  thing  to  be  considered 
in  this  case  is  the  petition  filed  by  the  State's  Attorney  and 
the  answer,  and  justification  of  the  defendant.   The  law  is 
clearly  stated  in  the  case  of  the  People  vs.  Severlnghaus,  313 
111.  456.   The  Court,  having  considered  the  answer  of  the  de- 
fendant, found  that  it  is  insufficient  and  evasive,  and  constitutes 
conclusions  rather  than  facts.   The  Court  found  the  defendant  in 
contempt  of  Coiirt  and  sentenced  him  to  the  Peoria  County  jail  for 
90  days.   The  case  has  been  brought  to  this  Court  by  a  Writ  of 
Error,  '  ,  .  ' 

The  answer  of  the  defendant  shows  that  there  was  a 
fight  between  Mr.  Cupl  and  the  witness,  Sam  Belfer,  but  it  is 
■vsholly  silent  on  the  question  who  struck  the  first  blow.   It  is 
alleged  in  the  complaint  that  Cupl  viciously  and  violently 
assaulted  and  struck  Belfer.   This  is  not  denied  in  the  answer, 
nor  is  it  denied  that  the  fight  took  place  before  other  prospective 
witnesses  in  the  case  on  trial  in  the  Circuit  Court,   v/hat  Belfer 
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did  when  he  adopted  a  belligerent  attitude,  which  made  Cupl 

think  Belfer  was  going  to  strike  him,  is  purely  a  conclusion 

of  the  defendant.      We  agree  with  the  trial  cotxrt   that  the  answer 

does  not    set   out,    nor   clearly  show   that  Ctipi  was  acting    in   self    .-\)>    a 

defense.  V.}!^' 

Irt-the  case  o.£...JH3.g^&ogjbe-_;Wrj::^^T:S^^5fe^ 
lt.-is--s-tat«d-afl--f-e-llow*r     ^he   defendant  raust  make   a   true 
answer  to   the  charges   of  contempt   committed  out  of   Court,    and 
answer  each  and  every  charge  definitely  and  directly,    and  may 
state  with  what  intent  he   did  the  acts,    and  make  a  denial  that 
he   did   anything  with   the   Intention  of   slowing  up,    or  deterring 
the  administration  of    justice;    and  while   this  would  not  purge 
him  of    contempt  of  Court,   he   is    entitled   to  have  his   answer  con- 
sidered by  the  Court   of   the   offenses,    but   it   is  not  sufficient 
to  accord  him  cosiplete   justif ication.^^Ko  doubt  the  trial  court 
had   this   rule   of  law   in  mird  ^en  he   p43sed   sentence   on  the 
defendant   in   this   case.  y^ 

Vsfe  find  no  reversible   error  in  this    case,    and  the 
Judgment   of   the   Trial   Court   is   affirmed. 

/  Judgment  affirmed, 
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Gen.  No.   9960, 


IN  THE 
APPELLATE  COURT  OP  ILLIHOIS, 
SECOND  DISTRICT. 


Agenda  No.  10. 


AT  THE  MAY  TERM,  A.  D,  1944. 


MARY  SALUTO, 


vs. 


) 
Plaintiff -Appellee,   ) 

) 


PUBLIX  GREAT  STATES  THEATERS, 
INC.,  a  Corporation, 

Defendant -Appellant, 


J  J- PEAL  TO  THE 
APPELLATE  COLTIT   OP 

ILLINOIS,    SECOND 
DISTRICT,    FROM  THE 

ciRCurr  COURT  of 

PEORIA   COUllTY, 
ILLINOIS. 


^i.i^jKi^R'^SSS>^^^rJi^J^^\a'V^iij?^^^^ 


WOLFE,  ~      J. 

Mary  Salute  recovered  a  Judgtaent  in  the  Circuit  Court 
of  Peoria  County,  Illinois,  for  ^00.00  against  the  Publix  Great 
States  Theaters,  Inc.,  for  injuries  she  claimed  to  have  sustained 
"by  falling  on  the  stairs  of  the  theater  owned  by  the  defendant. 
The  plaintiff  filed  a  complaint  consisting  of  two  counts.   Count 
one  was  withdrawn  hy  her,  at  the  close  of  her  evidence.   Count 
two  charges  that  the  plaintiff  was  a  patron  of  the  defendant's 
theater,  on  Esj   3,  1942;  that  she  had  purchased  an  admission 
ticket  before  she  attended  the  show;  that  after  she  had  attended 
the  shov;,  as  she  was  leavia^  the  theater,  she  fell  on  the  steps 
in  the  lobby.   She  charged  that  this  happened  because  the  defendant 
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negligently  and  recklessly  permitted  popped  and  unpopped  grains 
of  corn  to  become  scattered  upon,  and  over  the  stairway  of  said 
theater.   At  the  trial,  the  plaintiff  testified  in  her  own  be- 
half.  She  called  a  corroborative  witness,  Joseph  McReynolds, 
who  testified  that  he  sav/  the  plaintiff  just  after  the  accident 
occurred.   At  the  close  of  the  plaintiff's  case,  the  defendant 
entered  a  motion  and  presented  an  instmj-ction  to  the  Court  for 
a  directed  verdict  to  find  the  defendant  not  guilty.   This 
motion  was  denied,  and  the  instruction  v;as  refused.   The  de- 
fendant then  called  witnesses  in  its  behalf,  and  at  the  close  of 
the  evidence,  the  defendant  entered  a  motion  for  a  directed  ver- 
dict, which  was  likewise  overruled,   Tlie  case  v^as  submitted.   The 
appellant  lias  found  no  fault  relative  to  the  Instructions  given 
them  by  the  Court.   The  jury  found  the  issues  for  the  plaintiff, 
and  assessed  her  damages  at  $500.00.   Judgment  was  entered  on 
the  verdict,  and  it  is  from  this  judgment  that  the  defendant  has 
perfected  an  appeal  to  this  Court. 

The  appellant  has  not  seen  fit  to  file,  any  points 
relied  upon  for  reversal,  but  has  divided  its  written  argument 
into  three  parts.   The  first  one  being  that  the  trial  court  erred 
in  not  directing  a  verdict  in  the  defendant's  favor  at  the  close 
of  the  plaintiff's  evidence.   The  appellant  is  not  now  in  a  posi- 
tion to  raise  this  question.   Any  right  that  it  had  under  this 
motion  has  been  v/aived,  because  instead  of  standing  on  the 
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motion,    it  Introduced  evidence  to  rebut t  the  testimony  of  the 
plaintiff.      Popadowski  vs.    Bergaiaan,    304   111.    App.    422;   Kahler 
vs.    Marchl,    307   111.    App.    23;    Salzman  vs.    Boeing,    311   111.    App. 
83;Hirshman  vs.    National  Mineral  Co.,    311  111.    App.    169 j   Gold- 
berg vs.    The  Capitol  Freight  Lines,    Ltd.,    314  111.   App.   347; 
(Affirmed  in  382  111.  %83,  }   and  Turner  vs.    Cuiamlngs  319   111. 
App.    225. 

It   is  next   insisted  by  the  appellant  that   the  trial 
court  erred  in  not  directing  a  verdict   in  its  favor  at   the  close 
of  all   of   the   evidence.      Tills  motion  properly  preserved  the  right 
of   the   defendant   on   the   question  whether,    taking  all   the  evidence 
introduced,    the  plaintiff  was   entitled  to  a   verdict,    (Goldberg 
vs.    Capitol  Freight  Lines  3o2   111.    283).      The  appellant  quotes 
certain  parts  of  the  plaintiff's  testimony,    as   tending  to   show- 
that  a  grain  of  popcorn  did  not  cause  her  to  fall,    as  she  alleged 
in  her  complaint.      An  examination  of   the  record  discloses   that 
the  plaintiff's  testimony  was  not  as  positive  and  direct  as   it 
is  in  some  cases.      However,    the  record  does   show  that  in  answer 
to   the  question,    "Do  you  Imow  what,    or  if  anything,   made  you  lose 
your  balance  or  not?"      She  ansv/ered,    "Those  popcorn  there,"   and 
as  they  brought  me  up,    I   told  him,    "There   is  where   I  fell,    there 
'jshere   they  sell  the  popcorn,    and  I  felt  something  hard  on  my  shoe, 
and  that  caused  me   to  fall."      In  answer  to  another  question,    a 
part  of  her  answer  is,    "^Taen   I  went  only  two  steps,    I  lost  my 
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balance  on  this  com,  and  I  fell."   Another  answer  is,  »*There 
was  popcorn  there  vfoen  they  picked  me  up,  and  I  Icnow  that  It 
was  the  popcorn  that  made  me  fall,  because  I  riad  popcorn  stuck 
on  aiy  foot.  "  Another  place  she  said,  "As  I  started  to  fall,  I 
felt  so.-nethlng  on  my  foot,  and  I  fell  down.  "   Ajiother  statement, 
"As  I  stepped  on  the  step,  I  felt  something  liard,  and  all  at 
once  I  wont,  I  did  not  have  tirje  to  help  myself,  or  even  pro- 
tect myself  to  fall;"   "I  went  all  at  once,  because  the  popcorn 
must  have  been  on  the  edge  of  that  marble  step,  and  I  went  right 
on."  The  plaintiff  fxccthQr   testified  that  after  she  fell  there 
was  a  hard  grain  of  xmpopped  popcorn  on  the  sole  of  her  shoe. 
She  further  testified  as  to  the  extent  of  her  injuries,  but 
this  is  not  disputed,  nor  is  the  amount  of  the  verdict  claimed 
to  be  excessive,  so  there  will  be  nothing  more  said  in  regard  to 
that  part  of  her  testimony. 

Mr.  Joseph  McReynolds  was  called  as  a  %'itness  on 
behalf  of  the  plaintiff  ana  testified  that  he  saw  her  immediately 
after  the  accident;  that  while  she  was  sitting  on  the  steps,  there 
was  popcorn  on  the  steps  nearby;  that  there  were  popped  and  un- 
popped  grains  of  corn  on  the  stairs, 

Mr.  James  B.  McDemiott  called  on  behalf  of  the  de- 
fendant, testified  that  he  was  the  manager  of  the  theater  in 
question,  and  was  also  the  manager  on  Ivlay  3,  1942,  at  the  time 
of  the  accident  in  question;  that  on  this  afternoon  the  attendance 
at  the  theater  was  904  persons.   He  did  not  see  Mrs.  Saluto  fall. 
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5. 
He  directed   the  two  ushers   to  bring  Mrs.    Saluto  upstairs,   and  he 
then  called  a  doctor.      Shortly  thereafter,    he  examined  the  stairs 
and  found  nothing  upon  them.      In  his   answer   to  the  question,    "Iftihose 
duty  is   it   to   see  that  these   stairs  are  kept  clean, "     Mr.    McDermott 
answered,    '*Well,    I   give  instructions   to  the  popcorn  attendant,    the 
doonaati,    if  anybody  should  spill  popcorn  on  the  steps,    any  patron, 
that   the  popcorn  girl   should  notify  the  doorroan,   and  he  was   to 
Iraraediately  go   out  there  and  clean  up,    brush  up,    sweep  up."     Mr. 
McDermott   testified   that  he  did  not  see   Joseph  McReynolds  in  the 
theater  at  the   time  Mrs.    Saluto  fell, 

Thelma  Masef ield  was   called  by  the  defendant  as   a 
witness.      She  testified  she  was  commonly  called  "the  popcorn 
girl"  on  l;Iay  3,    1942,    and  had  charge  of  the  popping  and  selling 
of  popcomj    that   the  popcorn  machine  was  located  inside  of  the 
theater  close   to  the  bottom  of    the   stairway  on  #iich  the  accident 
occurred;   that  she  didn't   see  McReynolds  in  the   theater  at  the 
time,   and  was  positive  that  he  was  not  there.      She   testified 
that  a  hir.   Miller,    one  of   the  ushers,  had  swept   the  stair-way 
about  five  minutes  before  Mrs.    Saluto  fellj   that  she  asked  him 
to   sweep   it;   that   they  swept  the   stairs   12   to  14  tiraes  on  this 
Sunday  afternoon j    that  whenever  she  saw  any  popcorn  around,    she 
asked  that   the   steps  be   swept;    that  at   that  time  she  asked  Mr. 
Miller  to  sweep   the   steps   about    five  minutes  before  Mrs.    Saluto 
fell;    that  there  was  popcorn  on  the  steps,    and  that  the  popcorn 
had  butter  on  it» 
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Chester  Miller,    called  as   a  witness,    testified  in 
regard  to  finding  BIrs.    Saluto  on  the  steps,    and  assisting  her 
up   the  steps   to  where  the  inanager  of   the  theater  had  directed 
him  to   take  herj   that  he  never   saw  Mr,   McReynolds  In  his  life, 
and  did  not    tMnk  he  v/as  in  the   theater  at   the  tiine   of  the 
accident   in   question.     He  testified  that   there  was  no  popcorn 
on  the   steps;    that  he  had  swept  the  steps  about   five  minutes 
before   the  accident;    that   it  was  a  part  of  his   business   to  keep 
the  steps   clean.     The  record  was   in  this   state  when  the  cause 
was   submitted  to  the   jury.      It  was   for  the   jury  to  decide  whether 
filrs,    Saluto  and  her  witness  were  correct  in  their  version  of  how 
the  accident   occurred,    or  whether  the  defendant's  witnesses  were 
more  worthy  of  belief.      They  have  decided  in  favor  of  the  plain- 
tiff,   and  against  the  defendant.      It  was  purely  a  question  of 
fact  for  their  determination,      V/e  cajmot  say  that  their  ver- 
dict is  against   the  manifest  weight  of  the  evidence.      It  is  our 
conclusion  that   the  evidence  preponderates   in  favor  of   the 
plaintiff.      The   judgment  is  hereby  affirmed. 

Judgment  affirmed. 
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MR,  PRESIDING  JUSTICE  KIESHEYER  DELIVERED  IHE  OPINION  OP  ^fflS  COURT, 

Plaintiffs  appeal  from  an  order  aiemigsing  their  eomplalat 
to  set  aside  certain  alleged  fraudulent  transfers  of  property 
by  Alfred  falaer,  now  deoeased. 

Plaintiffs  ars  creditors  of  what  the  parties  designate  as 
the  old,  and  the  consolidated,  Qarfield  State  Baal:.  The  old 
bank  carried  on  a  hanking  business  until  November  12,  1928,  when 
a  oonsolldation  with  another  banft  was  effected  under  the  name 
of  Garfield  State  Bank,  which  continued  in  business  until  June 
11,  1951.  on  September  3,  1931  certain  of  the  plaintiffs  herein, 
as  representative  creditors  of  the  consolidated  bank,  filed 
their  complaint  to  enforce  the  liability  of  the  stockholders. 
July  16,  1936  a  decree  was  entered  finding  Alfred  Walzer  to  be 
the  owner  of  263  shares  of  the  bank  and  directing  him  to  pay 
#26,300  to  the  receiver  within  ten  days,  ip-fted  7alzer  died 
August  12,  1933,  but  plaintiffs  and  their  attorneys  did  not  learn 
of  his  death  until  some  time  in  1958,  when  amendments  to  the 
coi!5>laint  were  filed  seeking  to  hold  his  widow,  Mary  E,  Y^alzer, 
and  his  son,  Alfred  B.  W&lzer,  liable  for  the  full  amount  owing 
by  Alfred  because  of  property  received  by  them  as  heirs  -  no 
administration  of  the  estate  having  been  had.  In  November  1940 
further  amendments  to  the  complaint  were  made  to  make  the  plead- 
ings conform  to  the  evidence,  and  a  decree  was  entered  against 
Mary  E.  and  Alfred  B.  Walzer  for  126,705.50,  on  appeal  that 
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decree  was  reversed  by  triis  oourt,  wprlnolpally  upon  our 

oonoluslon  that  the  court  war  without  jurisdiction  to  bring 
in  these  defendants  as  additional  parties  two  years  after 
the  final  decree  of  July  16,  1936 ♦ «  Madlgan  Bros«i  Inc.  v, 
Garfield  gtate  Banfci  310  111,  App.  S58» 

June  11,  1937  the  reiaaining  plaintiffs  herein,  as  repre- 
sentative creditors  of  tii©  old  bank,  instituted  a  suit  to  enforee 
the  liability  of  the  stockholders  of  that  bank,  and  made  Alfred 
Walaer  a  defendant  thereto  as  the  owner  of  56  shares.  Later, 
«inenaffl©nts>  were  filed,  and  Itery  S.  and  Alfred  B.  Walzer  were 
made  defendants  and  charged  with  liability  for  the  fiai  amount 
owing  by  Alfred  Walsser  in  his  lifetime,  on  hearing  a  decree 
was  entered  dii^issing  the  suit  as  t©  the  Walzers.  No  i^jpeal  has 
been  taken  from  this  portion  of  the  decree  and  it  is  now  in  full 
force  and  effect,  shortly  after  denial  of  a  rehearing  by  this 
court  in  the  feiadigan  ease,  plaintiff^'  attoameys  sought  to  have 
letters  of  administration  in  the  estate  of  Alfred  i^aXzsr,   deceased, 
Issued  t©  Robert  S.  Bowling,  Jr.,  as  a  oreditor  of  the  old  bank 
and  the  consolidated  bank.  Adminietration  was  denied  by  the 
probate  court  and  by  the  circuit  cou- t.  On  appeal  that  action  was 
affirmed  by  this  court.  In  re  Estate  of  mlzevt   319  111.  App. 
507,  on  the  same  day  ti».t  letters  of  administration  were  sought, 
plaintiff S|  as  representative  creditors  of  the  old  bank  and  the 
consolidated  bank,  filed  the  present  suit  seeking  to  set  aside 
certain  alleged  fraudulent  transfers  of  corporate  stock,  mortgage 
notes,  etc.,  by  Alfred  Wal*er  t©  Mary  E*  and  Alfred  B.  Walzer, 
Defendants  filed  a  motion  to  dismiss  the  oompliilnt,  assigning  as 
one  of  the  reasons  therefor  that  «The  supposed  claims  and  demands 
of  plaintiffs  herein  asserted  as  creditors  of  Alfred  Walzer, 
deceased,  have  never  been  proved  or  allowed  as  claims  against 
his  estate  in  the  probate  court  of  Cook  county,  Illinois.  N© 
action  will  lie  for  the  enforcement  of  any  such  supposed  claims 
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against  these  defendants  until  after  the  adjudication  ®f  same 

in  the  probate  Court. « 

The  alleged  claims  of  plaintiffs  against  Alfred  "falzer 
aa  a  stockholder  of  the  defunct  hanks  are  legal  claims  which 
matured  on  the  closing  of  the  consolidated  bank  on  June  11, 
1931,  and  therefore  were  due  and  owing  at  the  time  of  the  death 
of  Alfred  Walter.  No  administration  of  the  estate  of  Alfred 
Walzer  was  had  and  no  application  for  letters  of  administration 
made  by  anyone  until  the  g^plicatlon  made  by  Dowling  in  1941, 
almost  8  years  after  the  death  of  Walxer,  The  alleged  claims 
were  aever  red^eed  to  judgment  against  iJalzer   or  allowed  against 
his  estate.  It  is  the  settled  law  of  this  state  that  the  entry 
©f  a  Judpient  ©r  the  allowance  of  a  claim  against  an  estate  is 
A  condition  precedent  t©  setting  aside  or  avoiding  a  fraudulent 
conveyance  by  a  debtor.  In  serippe  v.  King^  103  111.  469,  the 
court  said;   "s!?hen  the  property,  if  not  conveyed,  would  be 
subject  to  sale  under  a  Judgment  at  law,  the  creditor  must  obtain 
a  Judgment  or  decree,  as  though  the  rights  sought  to  be  subjected 
were  purely  equitable,  before  he  can  maintain  a  bill,  and  when 
the  claim  is  against  an  insolvent  estate,  the  creditor  must  have 
it  properly  allowed  against  the  estate  before  he  can  remove  a 
fraudulent  conveyance  to  reach  the  property  to  satisfy  his 
demand.  He,  in  other  words,  must  exhaust  his  legal  remedies." 
fo  the  same  effect  is  Houston  v.  Maddux»  179  111.  377,  where  a 
simple  contract  creditor  of  decedent  was  denied  the  right  to 
reach  by  bill  in  equity  certain  insurance  premiu$iB  alleged  to 
have  been  fraudulently  paid  by  decedent  when  insolvent.  See  also 
goodman  v.  Kopperl>  169  111.  138. 

The  complaint  not  being  maintainable  for  want  of  allowance 
of  the  claim  against  the  estate  of  Walzer,  it  is  unnecessary  $o 
consider  the  other  objections  urged  by  defendants. 

The  order  di sad s sing  the  oOH^laint  is  affirmed, 

ORDER  AFFIRMED. 
O'Connor,     .J.,  and  Matchett,  J,,   concxir. 
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HELSN  E,  MENTEaS,  Administratrix 
of  the  Estate  Of  Earl  T»  Menten, 
deceased^ 

Appellant, 


ILLINOIS  PUBLISHING  AMD  PRINTING 
COMPiXNY,   a  corporation. 

Appellee. 


APPSAL  FHOit 
GlROUIf  COURT, 

COOK  GOUKTY. 
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MR,  PRESIDING  JUSTICE  NIlMS3n2R  DSLIVEilSD  THE  OPIHIOM  QF  THK  COURT, 

plaintiff,  administratrix,  appeals  from  a  judgment  entered 
upon  a  verdiot  finding  diJTendant  not  guilty  in  an  action  for  the 
wrongf\il  death  of  her  hushand.  plaintiff  contends  that  the  court 
erred  in  giving  instructions  and  in  receiving  evidence  offered  by 
defendant.  Defendant  says  that  the  evidence  overwhelmingly  supports 
the  verdict  of  the  Jury  and  that  had  the  verdiot  Taeen  for  plaintiff 
It  could  not  have  heen  sustained.  The  case  has  been  tried  twice, 
on  the  first  trial  the  Jury  disagreed. 

Deceased  was  injured  on  Western  avenue  Just  north  of  its 
intersection  vrith  Diver sey  and  Slston  avenues  in  Chicago,  about 
midnight  on  Friday,  August  18,  1939.  Western  avenue  ia  a  north  and 
south  street,  70  feet  in  width  from  curb  to  curb.  Diversey  avenue 
runs  east  and  west*  and  gleton  avenue  nortiie&at  and  southwest. 
The  Canary  Barbecue,  on  the  northeast  comer  of  i?estem  and 
Dlvereey,  has  an  entrance  on  Western  avenue  about  40  feet  north  of 
the  north  line  of  Diversey.  After  eating  at  the  barbecue,  deceased 
wai  seen  stand&ng  at  the  east  curb  of  Western  avenue  about  20  to 
25  feet  north  of  the  comer.  He  was  next  seen  bjr  Metseher,  the 
drivel*  of  a  trailer-truck  north  botind  on  Western  avenue  as  "something 
that  appeared  to  be  **  a  bag  or  a  bundle  of  papers  falling  off  the 
back  end  of  the  truck"  of  defendant,  moving  north  in  Western  avenue 
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In  a  lane  east  of  he  north  "bound  street  mx  traoks.  As  he  saw 
this  object  at  the  rear  of  the  truck  he  saw  another  auto  (identified 
hy  other  witnesses  as  a  Buiek  sedan)  coming  from  away  over  to  the 
right  of  the  street*  slightly  hehind  and  to  the  east  of  the  news- 
paper truck  just  going  by  it  on  the  car  track.  The  witness  threw 
up  his  lights  and  saw  deceased  lying  unconscious  in  the  street  at  a 
point  fixed  by  the  various  witnesses  from  S  to  26  feet  north  of 
the  entrance  td  tlie  barbecue  and  5  to  12  feet  from  the  east  curb 
©f  Western, 

A  pal>*on  of  the  barbecue,  who  had  been  drinking  before 
arriving  there,  became  siok  and  went  to  the  east  curb  of  Western, 
north  of  the  entranee  of  the  barbecue  stand  between  two  automobiles 
parked  along  the  curb,  to  vomit*  He  had  just  finished  when  he 
heard  a  thud  which  seeaed  to  com©  from  out  in  front  of  him.  He 
stepped  into  the  street  so  that  he  could  see  to  the  north  beyond 
the  parked  automobile  and  saw  deceased  lying  on  the  pavement  and 
defendant's  truck  and  the  sedan  traveling  north.  The  sedan  was  at 
the  front  end  of  the  truck  and  was  going  faster.  The  witness  did  not 
see  id^t  struck  or  injured  the  deceased. 

AH  attendant  at  a  filling  station  on  the  southwest  comer 
of  Diversey  and  Western,  who  had  gone  across  Dive  sey  avenue  to  a 
tavern  just  west  of  a  drug  store  at  the  intersection  of  Diversey 
and  listen  avenue,  west  of.  Western,  testified  that  he  was  looking 
through  the  screen  door  of  the  Sis ton  avenue  ki trance  to  the  tavern 
(from  100  to  150  feet  from  the  east  curb  of  leatem),  across  to 
the  Canary  Barbecue  where  his  girl  fritn^  was  working;  that  he  saw 
the  sedan  and  the  newspaper  truck  about  10  or  15  feet  from  the 
comer  of  the  barbecue  stand;  the  sedan  was  about  half  an  auto 
length  ahead  of  the  truck,  riding  the^  fails,  and  the  truck  was  about 
half  the  length  of  the  oar  to  the  right  &t  the  sedan,  or  the  east 
rail;  that  he  heard  an  iaipact  ^fliich  he  said  pushed  the  headlight 
of  the  truck  into  the  air;  he  never  noticed  the  man  that  got  hit 
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until  after  the  liapairt;  after  the  truck  had  passed  he  saw  the 

body  5  or  6  feet  north  of  the  entrance  to  the  barheoue  and  on  the 

right  hand  side  of  the  truck;  the  head  was  about  4  or  5  f • et  from  the 

curb  and  the  feet  «ere  8  to  10  feet  from  the  east  street  oar 

track  -  (this  m&kBs   the  body  12  to  15  feet  long);  the  truck  was 

a  Diamond  T  truck  of  the  Herald-Examlner;  a  poster  on  the  panel 

of  the  truck  had  something  referring  to  a  golf  or  oaddie  tournament; 

this  was  in  blue  letters  with  a  white  baokgroxind,  with  the  words 

Herald-Examiner  about  the  second  line  from  the  bottom  of  the  poster 

in  pre:ty  large  print;  he  ootdd  tell  that  it  was  a  Diamond  T  truck 

by  the  construction  -  the  type  of  wheels  and  fenders  that  was  on 

the  ti^ck  -  it  had  heavy  wooden  spoke  wheels;  he  presuped  the  sedan 

was  a  1937  o^p  1938  Buick;  it  was  black  in  color,  4-door  deluxe  model, 

ebrome  trlHiming,  and  ewrything  on  the  car  in  better  styling  than 

to 
the  ordinary  standard  Buick.  He  did  not  go/ the  scene  of  the 

accident  until  stfter  the  body  had  been  removed,  and  claims  to  have 

seen  all  the  things  about  which  he  testified  from  behind  the  screen 

door  of  the  tavern,  west  of  Western  avenue,  H©  is  the  only  witness 

who  testified  that  the  newspaper  truc|i  was  a  Diamond  f, 

Metscher  and  four  employees  of  the  defendant  testified  that 

several  trucks  of  the  defendant  were  loaded  with  newspapers  at 

Milwaukee  and  western  avenues;  that  three  of  the  trucks  proceeded 

north,  one  turning  off  at  pullerton  avenue,  the  other  two  continuing 

t©  Diversey  avefeue  wh«re  both  were  stopped  by  the  traffie  lights;  one 

truck,  riding  the  rails,  turned  to  the  left  ©n  Diversey  ifbBn  the 

light  turned  green  «©p  north  and  south  traffic;  the  other  truck, 

which  was  to  the  right,  near  the  east  curb  of  Western  avenue, 

delivered  some  papers  at  the  news  stand  and,  having  the  light, 

proceeded  north  in  Western  avenue.  Metscher  testified  that  when 

the  light  turned  green  for  north  and  south  bound  traffic  at 

Diversey  he  stopped  as  the  newspaper  truck  turned  to  the  left  in 
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front  of  him,  and  theo  followed  the  other  nevmpaper  truck  across 
Dlversey  avenu«,  and  tShat  It  was  from   this  truok  that  the  bag 
©r  htrndle  appeared  to  fall.  The  truck  was  a  Chevro3.et.  The  dl?lver, 
Logan,  and  his  helper,  Sohmuhl,  denied  striking  anyone  or  knowing 
anything  about  the  accident.  I'hey  further  denied  that  the  head- 
light was  damaged  or  that  the  oar  bore  any  marks  of  having  struck 
anyone.  In  this  they  are  corroborated  by  the  testimony  of  another 
employee  of  defendant  and  of  police  officers  idao  examined  the  truck 
at  the  garage  several  hours  later  and  after  Logan  had  been  informed 
of  the  accident,  plaintiff  concedes  that  Loganlg  oar  was  not  involved 
in  the  accident,  stating  in  her  brief  that  "The  facts  sx'iow  that 
Logan  was  not  the  driver  of  the  truek  that  struck  Menten. » 

The  unwontradleteia  evldenee  shows  that  defendant  rented  its 
delivery  trucks  from  the  C^rage  Servioe  Coi^^any.  This  company  in 
the  usual  course  of  business  kept  records  showing  the  times  when  its 
trucks  left  its  garages  and  returned,  the  driver  of  the  truck  when 
in  servioe  and  whether  or  not  the  trucks  were  damaged  on  return  to 
the  garage.  These  records  covering  the  time  of  the  accident  were 
properly  received  in  evidence  over  objection  ©f  plaintiff.  P.  C.  G« 
&   St.  L.  H.  Co.  V.  City  of  Chicago^  24g  111.  178,  192-194;  G. &  N.W^ 
Ry.  00.  V.  in^ersoll,  65  111.  399,  404-405.  They  showed  a  limited 
JiPlQSSS  0f  Diamond  T  trucks  In  tbe  servioe  of  defendant  on  the  night 
of  the  aocident.  The  drivers  ©f  these  trucks  were  oalled  as  witnesses 
and  the  evirlence  shows  none  of  thean  was  in  the  neighborhood  of  tiie 
accident.  In  fact,  none  was  north  of  Lake  street,  which  Is  several 
miles  south  of  Diversey.  other  testimony  of  the  defendant  shows 
that  the  Ghe«polet  tr-uck  driven  by  LogaB  was  the  only  tniok  of  the 
defendant  at  or  near  the  scene  of  the  accident  wiien  deceased  i^s 
injured, 

plaintiff's  ease  as  to  defendant's  negligence  rests  upon 
the  testiraony  of  the  filling  station  attendant,  which  the  Jury 
rightly  rejeeted.  His  testimony  is  contradicted  by  a  nxmber  of 
witnesses.  As  to  some  Batters  it  is  Improbable.  He  saw  and  told 
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too  muoh.  NO  witness  saw  the  deceased  from  the  time  he  left  the 
curb  until  after  plaintiff's  witnesses  heard  the  thud  or 
Metsoher  ea*  what  appeared  to  be  a  bag  or  bundle  falling  off  the 
back  end  of  defendant's  truok.  No  one  saw  the  truck  or  4edan 
hit  him.  It  is  apparent  that  he  was  out  in  the  street,  some 
distaaoe  north  of  the  inter eeetion>  when  he  was  struck.  As  to 
the  exercise  of  due  care  by  deceased,  plaintiff  is  forced  to  rely 
wholly  on  evidence  tending  to  show  the  deceased  was  a  aan  of   care- 
ful habits. 

The  first  instruction  ^©mj)lain#^  •^^^^^xee  a  different 
standard  for  negligence  of  defendant  and  contributory  negligence 
of  deceased.  It  is  substantially  like  the  instruction  held  to  be 
erroneous  in  Schmidt  v.  Ahderson,  301  ill.  App.  28.  More  instruc- 
tions relating  to  due  care  of  the  deceased  were  given  than  were 
necessary,  but  those  given  were  subaftantially  correct.  However, 
the  overwhelming  wei^t  of  the  evidence  supports  the  ve~'dlet  of 
the  jury,  as  said  in  Faeeesery  v.  ^raerloan  Benefit  Gas.  Ins.  Qo., 
256  111,  App.  476:  «our  courts  h&ve   repeatedly  iield  that  the 
Appellate  courts  will  not  reverse  a  Judgment  foreerrore  in  the 
Instructions  to  the  Jury  or  admission  of  evidence  where,  under  the 
evidence,  the  Jury  could  have  rendered  lo   other  vordict  consistent 
with  the  evidence  in  the  ease.«  See  also  pridmore  v.  Chicago  R.  I.  & 
P,  Ry,  CO.,  276  111.  386,  396;  Farmer  v.  Davis,  289  111.  392,  399. 

The  Judgment  is  affirmed. 

APFIHMED. 
Matchett  and  O'Connor,  JJ.,  concur. 
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WILLIAM  J,  PIECZXNSKI, 

Appellant, 

V.  )  APPEAL  FROM 

) 

STANLEY  PISCZYNSKI,  Individually    )     SUPERIOR  GOURT, 

and  ss  -iixecutor  of  th,8  Estate  of    } 

Pelagia  pleczynskl.  Deceased,      )     COOK  GOUNTX 

et  al.,  ,,  ( 

Appellees.       ) 

)  •    .^5;   {Hi   T     /*. 

i.  PRESIDING.  JUSTICE  NIBMEYER  DELIVERED  THE  OPIMIOH  OF  THE  COURT. 

Plaintiff  appeals  from  an  order  entered  on  the  court's 
motion  dismissing  his  amended  complaint  for  an  accounting  for 
want  of  prosecution,  and  from  a  sutosequent  order  refusing  to 
vacate  the  order  of  dismissal. 

Plaintiff,  as  one  of  nine  children  of  Pelagia  pieczynsld., 
deceased  (each  ©f  whom  were  entitled  t©  a  one-ninth  Interest  in 
real  estate  lef .;  by  decedent),  originally  filed  a  complaint  for 
partition  and  for  an  accounting  as  to  rents  collected  hy  Stanley 
pieczynsfci  aad  Josephine  Palka.  By  agreement  of  the  parties  all 
the  real  estate  was  disposed  of  and  the  case  continued  solely  as 
a  eosplaint  for  an  aeoountlng.  It  had  been  referred  to  a  master 
and  a  number  of  hearings  were  had.  On  May  11»  1943,  tiie  case 
appeared  upon  the  trial  call  and,  no  one  appearing.  It  was 
dismissed  on  the  court's  motion  for  want  of  prosecution.  There- 
after, without  objection,  an  order  was  entered  for  the  entry  of 
an  appearance  of  an  attorney  for  the  administratrix  of  one  of 
the  defendants  and  several  hearingswere  had  before  the  master 
t©  and  including  July  29,  1943.  On  learning  of  the  order  of 
dlsmissa  plaintiff  filed  his  petition  setting  up  the  foregoing 
facts  and  pt^M^im   *^^  *^®  ®^^®^  ^®  vacated.  Certain  of  the 
defendants,  including  those  from  whom  an  accounting  was  asked. 
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objected  on  the  gro\ind  that,  30  days  having  expired  from  the 
entry  of  the  order  of  dlsniissalt  the  court  was  without  Juris- 
diction to  vacate  It.  The  trial  »ourt  accepted  defendants' 
position  and  refused  to  vacate  the  order  for  want  of  Jurisdiction, 
In  this  the  court  erred.  The  trial  oourt  had  Jurisdiction  of 
the  subject  matter  ©f  the  complaint,  naoaely,  an  aocotmtlng.  By 
participating  in  the  hearings  before  the  master  and  the  other 
proceedings  in  the  cause  after  the  diamlssal,  the  parties 
conferred  Jurisdiction  of  their  persons  upon  the  court  and  were 
estopped  to  deny  want  of  Jurisdiction  in  the  court  to  vacate 
the  order  of  dismissal.  Freise  v,  Mid-City  Trust  &  Savings  Ban]£> 
298  111.  App.  17;  Zandetra  v.  Zandstra>  226  111,  App,  293,  305; 
Herrlngyton  v,  MoCollum,  73  111.  476, 

Certain  defendants  have  made  a  motion  to  dismiss  the 
appeal  because  notice  of  appeal  was  not  served  upon  Felix 
pieczynskl  and  Gaslrair  PleczynsSl,  two  of  the  defendants  and 
heirs  of  the  decedent,  and  because  notice  of  appeal  from  the  ordeitf 
of  dismissal  entered  May  11,  1943  was  not  served  within  90  days 
from  the  entry  of  the  order.  This  motion  was  res-rved,  and  is 
now  denied.  The  interests  of  the  t??©  defendants  not  served  with 
notice  of  appeal  appear  to  be  Identical  with  those  of  the  plain- 
tiff, and  they  are  not  parties  "who  would  be  adversely  affected 
by  axij   reversal  or  modification  of  the  order"  appealed  from, 
and  service  of  notice  on  them  is  not  required  by  rule  34  of  the 
supreme  court,  ohicago  Cosmetio  CO.  v.  City  of  Ghioe.go,  374 
111,  384.  Motlce  of  appeal  from  the  order  refusing  to  vaclifte 
the  order  of  dismissal  was  given  in  apt  time,  and  a  reversal 
of  this  order  will  carry  with  it  the  vacation  of  the  order  of 
dismissal. 

The  cause  is  reversed  and  remanded  with  directions  to  vacate 
the  order  of  dismissal  and  to  proceed  to  a  determination  of  the 

cause  upon  the  merits, 

REVERSED  AwD  REMAMDSD  WITH  DIRECTIONS. 
O'Connor,   .J.,  and  Matchett,  J.,  concur. 
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CHATFISLD  MANOR,  INO, 
a  corporation. 

Appellee, 

▼• 

SAM  E0SS3S«AK,  ^      ^ 

Appellaiit^ 


)   APPEAL  FROM 

)     MimiOIPAL  COURT 


OP  CHICAGO. 
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HR.  PRESIDING  JUSTICE  UmEmi  DaiVERSD  THE  OPIMIOS  OF  M  OOURf . 

Defendant  appeals  from  a  Juflgaent  in  a  forcible  detainer 
action  awarding  plaintiff  possession  of  apai'teiient  302  in  plaintiffs 
buildinc  occupied  by  defendant  under  a  month  to  month  tenancy,  on 
the  ground  that  defendant  ms  maintaining  a  nuisance  in  the  apart- 
ment in  that  his  wife,  Who  had  been  suffering  from  an  organic 
brain  disease  for  atoout  25  years,  by  hysterical  screaming  and  crying 
disturbed  other  tenants  of  the  building.  The  case  was  tried  before 
the  court  without  a  jury.  -The  evidence  on  behalf  of  the  plaintiff, 
if  accepted  as  true,  establishes  a  nuisance  (Hall  v.  Pu^iej,  291 
111.  APP,  508),  and  in  our  cpinion  justifies  termination  of  the 

tenancy. 

The  remaining  question  presented  is  whether  or  not  the 
funding  of  the  trial  court  is  against  the  manifest  wei^t  of  the 
evidence.  Defendant  had  been  a  tenant  of  the  building  for 
approximately  4  years.  During  the  first  two  years  he  occupied  an 
apartment  on  the  seventh  floor,  and  then  moved  to  apartment  S02 
on  the  third  floor,  lirs.  Jones,  occupant  of  apartment  304,  testi- 
fied that  during  the  time  the  Rosemans  lived  in  apartment  302  she 
heard  at  intervals,  daily  and  all  day  long,  excruciating  screams 
that  affect  people's  nerves;  that  in  the  colder  v^ather  when  the 
Windows  ar.  closed  she  doei  not  hear  the  noise  quite  so  much  unless 
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she  happens  to  be  in  the  bedroom,  mi's,  siegal,  wife  of  th© 
laanager  ©f  plaintiff's  property,  occupied  apartment  402,  right 
above  302,  for  3  years.  She  testified  that  practically  every  day 
she  heard  crying  and  soreaaiag  In  302,  at  night  as  well  as  during 
the  day.  a  switohboaand  operator,  «ho  had  worked  on  alternate 
day  and  night  Siiifts  for  a  year  and  a  half,  testified  to  having 
heard  screaiaing  from  302  around  Labor  Day,  1943,  lasting  fi^om  3 
t©  5  fflinutes;  that  she  heard  similar  noises  3  or  4  other  times. 
A  night  olork,  who  had  been  in  the  employ  of  plaintiff  for 
approximately  a  year,  testified  to  having  heard  this  screaming 
and  yelling  for  a  period  of  nearly  5  minutes  on  one  occasion  in 
January  1943,  Plaintiff's  sanagerF  teetlfieft  that  he  taH^jsi  irlth 
defendant  several  times,  requesting  him  to  mo^9«  because  of  com- 
plaints of  tenants  on  account  of  the  noise  coming  from  defendant's 
apartment. 

A  nurse  employed  by  the  defendant  for  about  9  months  before 
the  trial  testified  that  she  was  oonstantly  with  Mrs.aosew.an, 
who  behaved  very  nicely  -  almost  like  a  noraial  person  vfhen  you 
treat  her  properly;  she  laughs  a  great  deal,  does  not  yell  or 
make  any  loud  noises  any  more,  and  for  the  last  6  months  has  been 
perfectly  qxiiet  and  normal;  that  a  little  while  after  the  witness 
came  to  her  employment  the  manager  csame  to  the  apas*tment  when 
Mrs.  Roseman  was  having  a  spell,  was  nervous  and  was  screaming; 
that  Mrs,  Jones  did  not  knock  on  the  door  laany  times,  but  maybe 
onoe  or  twice.  The  defendant  testified  that  the  manager  of  the 
building  never  spoke  to  hia  about  his  wife  or  complained  about 
noises;  that  in  1942  an  attei^t  was  sade  to  raise  his  rent  from 
#81  to  #83  a  month  and  he,  refusing  to  pay,  appealed  to  the  0,  P,  A. 
and  was  sustained;  that  in  August  1943  he  went  to  the  0,  P.  A.  to 
compel  plaintiff  to  clean  the  apartment ;fflthat  the  next  day  or  a 
few  days  thereafter  he  got  a  notice  to  ikiove.  The  manager  of  the 
building  testified  that  he  did  not  know  the  defendant  had  been 
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to  the  0.  P,  A.  imtll  he  heard  the  testimony  on  the  trial.  The 
only  notices  served  on  defendant  appearing  in  the  record  are 
dated  September  2&,  30,  and  October  2|.,  1943. 

The   trial  court  had  the  advantage  of  observing  the  witnesses 
and  hearing  them  testify.  We  cannot  aay  that  his  finding  is 
against  the  manifest  weight  of  the  evidence. 

!Bie  Judgment  is  affinaed, 

Matchett  and  O'Connor,  JJ.,  concur. 
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WALT1SR  J,  CmiitBFG-S*  as  Reeeiver,   etc., 
et  al.,  doing  business  as  CHICAGO 

StmPAOE  LINES, 

ikppellante. 
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ABPEAL  FROM 

eiRGUIT  COURT, 
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MR.  JUSTICE  MAfGHSTT  DELXVERSD  THE  OPINION  OF  THg  COURT. 

This  is  an  appeal  by  defendants  from  ©  Judgment  in  the 
sum  of  il500,  entered  ©n  the  vei^ct  of  a  Jury  in  an  aotion  f  or 

personal  injuries.  -:.:■ 

on  Deoember  5,  1942,  at  the  Interseetlon  of  Oieero  and 
Fullerton  Avenues,  at  about  noon,  plaintiff  was  struofc  and  injured 
by  one  of  defendants'  oars*  northwaM  bound  on  Cicero  Avenue,  a 
public  highway  which  nmg  north  gasd-  south,  Fullerton  4venue,  running 
east  and  west,  intersects  Cicero  at  this  point.  Two  lines  of  street 
cars  run  on  each  street.  A  plat  of  the  inter aeotion  is  in  evi- 
dence, aiovements  of  the  cars  were  controll«4  by  »stop  and  go 
signals,"  (green  and  red)  the  green  indicating  traffic  might  proceed 
in  the  direction  indicated,  the  red  that  it  should  stop. 

flaifttiff  was  69  years  of  age.  He  lived  at  2534  South  59th 
court  in  the  town  of  Oicoro.  !'e  worked  for  the  Mills  Novelty 
company  at  4160  /est  pullc^rton  Avenue  in  Chicago.  Piaiatiff  says 
at  the  time  of  the  accident  he  was  returning  home  from  his  worlt 
by  usual  route.  Fullorton  Avenue  at  this  intersection  is  60  feet 
wide  from  curb  to  c\irb  and  100  feet  wide  from  building  line  to 
building  line.  Cicero  Avenue  is  about  76  feet  wide  from  curb  to 
curb  and  90  feet  wide  from  building  line  to  building  line.  North 
©f  Fullerton  Avenue  and  west  of  the  southbound  street  car  track» 
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on  Oloei^  18  a  safety  island  101  feet  long  and  4  feet  6  Inches  wide. 
Plaintiff  testified  that  irtien  he  quit  v/ork  he  took  the  Full  rton 
Avenue  street  ear  and  got  off  at  Cicero  Avenue.  He  walked  to  the 
eldewalk  at  the  northeast  corner  of  the  intersection.  He  then  took 
a  few  steps  toward  the  west,  stopped  and  waited  for  the  green  light, 
intending  to  cross  to  the  northwest  comer  of  the  intersection.  The 
n&TS$  tMng  he  knew  he  was  in  the  hospital. 

Galled  for  re-examinatloa  plaintiff  said  that  before  he 
stepped  from  he  curb  to  the  street  he  looked  both  north  and  south. 
and  that  looking  south  on  Olcero  Avenue  he  saw  a  street  car  on  the 
south  side  of  Fullertoa  Avenue,  standing  still.  Looking  north  he 
did  not  i^member  seeing  anything.  He  does  not  remember  what  hit 
hlB,  and  plaintiffs  attorneys  say  that  the  injury  he  received  to 
his  head  caused  a  lapse  of  memory  so  that  he  Is  unable  to  recall 
events  froS/tlme  he  stepped  mto  the  street  until  he  was  in  the 
hospital.  The  theory  of  his  ease  Is  that  he  waited  at  the  curb 
on  the  northeast  corner  of  the  Intersection  for  the  light  to  change 
greefl  fo*-  Fullerton  Avenue;  that  i^ien  the  ll^ts  ©hanged  he  stepped 
off  the  curb  on  the  crosswalk  anfl  started  across,  but  that  defen- 
dants* street  car  from  the  south  came  throu^the  red  light,  north, 

and  struck  him. 

Plaintiff *s  theory  is  corroborated  by  ah  eye  witness. 
Mrs.  Wanda  Orlando  says  at  the  time  of  the  occurrence  ^  tias  going 
to  the  drug  store  at  the  southeast  comer  of  Fullerton  and  Cl«rero 
Avenues,  She  lived  one  block  ;est  of  Clcaro  Avenue.  She  walked 
one  block  to  Olcero,  then  tw0  and  one-half  blocks  south  to 
Fullerton,  This  brought  her  to  the  northwest  comer  of  the  Inter- 
eectlon.  She  says  she  was  standing  on  the  northwest  comer  of 
the  intersection  and  waiting  for  the  light  to  change  so  she  could 
cross  the  street,  ^^en  she  got  the  grwen  light  she  started  across. 
While  the  red  li^t  was  on  she  noticed  defendants'  street  car  went 
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through  the  red  light.  She  says,  "He  started  up  on  the  red  light. 
The  oar  started  very  fast  so  I  went  haoit.«  She  heard  nhem"  say 
they  ere  going  to  take  the  plaintiff  to  the  Belmont  Hospital.  She 
also  said,  «I  actually  didn't  see  blm  get  hit, «  and  on  cross- 
examination  said  she  was  somewhat  confused. 

A  plat  of  the  intersection,  made  hy  an  engineer  for  the  etr€et 
car  company ,  was  received  in  evidence  without  objection. 

For  defendant,  cielger,  an  inTestigator  for  the  street  oar 
company,  testified  plaintiff  told  him  that  he  was  hit  hy  a  south- 
hound  oar.  Plaintiff  and  another  witness,  who  says  he  was  present 
at  the  interview,  deny  this. 

Mathiesen,  passenger  on  the  northhound  car,  »aid  he  was 
on  the  platform  and  ttiat  the  ear  stopped  at  pullerton  forha  time, 
then  started  up.  He  did  not  notice  the  traffic  lights  at  the  time. 
He  says  he  saw  a  man  step  from  the  curb  25  to  30  feet  north  of 
Fullerton  and  start  west  from  the  safety  island  on  tiie  west  side  of 
Cicero  Avenue;  that  the  motonaan  rang  the  gong  but  the  man  kept  on 
walking.  The  power  was  shut  off,  the  brakes  applied.  The  oar  straok 
the  man  and  stopped  in  2  or  3  feet.  The  man  walked  in  a  northwest 
direction,  alking  right  on  a  slant  between  the  sidewalk  and  the 
curb.  He  says  the  green  light  was  turned  on  for  the  street  oar, 
and  that  when  the  car  was  about  60  feet  north  of  Fullorton  he  saw 
the  green  light,  indloating  the  north  and  south  traffic  couli  move. 
He  was  on  the  street  car,  near  the  motorman. 

Joyce  Frizzell,  riding  on  the  platform  to  the  left  of  the 
motorman,  says  the  car  sto  ped  at  Fullerton  and  started  up  on  the 

green  light. 

Another  passenger  vbx>   testified  was  Ah^ela  Dolven.  Sh» 
«a8  going  to  work.  She  said  when  the  street  ear  came  to  Piillerton 
Avenue  it  sto  ^>ea  for  the  red  lights  It  started  up  on  the  green 
light. 


.s 


T     n  rl .:     r<  •  .ri .-,  rr  , 


iO      y*»Xw     j: 


t^ftiV 


>''.  1    'i.j:>     ;•!.;.:     vijiic     Jl^t^t    K-XC  Xj*ji.q    ©i;;?    CO 


.•♦■■^v.?^„ 


^        •     ■i-.-.Ar-r  If, 


m 


•l^i^Cj,     '■*  "■'  "  "^  ^^*-Vi 


4. 

fhe   conductor,  fray e a,  gave  similar  testimony.  He  waa  stare 
the  car  moved  only  when  the  green  light  went  on.  The  raotoianan  gave 
similar  testimony,  and  Joe  stretohek,  a  pasaenger,  gave  testimony 
te  the  same  effect. 

It  is  the  duty  of  this  court  to  reverse  a  judgment  entered 
OB  the  ver  let  of  a  jury,  whidki  is  against  the  majnifest  weigjit  of 
the  evidence.  Hurds  Ahno.  Stats,  (5hap.  110,  pan,  S16,  §92,  sub,  ($)  B. 
This  la  a  power  used  with  reluctance.  It  must  be  exercised  here. 
The  plaintiff's  own  evidence  Is  uncertain  and  that  of  the  principal 
witness,  who  oo  roborated  him,  douhtful,  rhe  number  of  witnesses 
who  testify  to  a  given  state  of  facts  is  not  neoe  sarily  controlling, 
but  the  burden  of  proof  is  on  the  plaintiff  to  show  negligence  of 
defendant  and  due  care  by  plaintiff,  one  witness  testifies  the  car 
started  on  the  red  light;  five  witnesses  testify  to  the  contrai'y. 
The  five  narrate  the  more  reasonable  and  probable  account  of  what 
ftocurredf  although  some  of  them  are  not  consistent  in  their  testimony. 

The  defeadants  complain  that  the  court  refused  to  give 
their  recueated  instruction  No,  4.  The  instmactlon  was  argumentative 
and  would  only  have  tended  to  confusd.  The  issues  in  the  case  were 
simple.  Lees  rather  than  more  instructions  wotild  have  been 
helpful  to  the  jury. 

For  the  i^'eason  that  th4g  judgment  is  manifestly  against  the 
weight  of  the  evidence  it  will  be  reversed  and  the  cause  remanded 
for  another  trial. 

RgV5',RSSD  AND  MS.!AHDSD. 

Niemoyer,  p.  j.,  and  O'Connor,  J.,  concur. 
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fXm  FOOD  STORES,  ING,,  a       |      323  1«A« 
oorporatlon,  I  / 

Appellant      )  / 

)  APPEAL  PROM 

S         GOmTI   COURT, 

ESTHER  WADLER  MILI.SI,  ) 

Appellee.      )     OOOK  OOUHTY. 


ISR,  JUSTICE  MATOHETT  DEUVERED  THE  OPMIOM  OP  THE  COURT, 

The  sheriff,  under  an,  exePution  Issued  in  f&vor  of  Esther 
Waaler  Miller  against  Herman  Wadler,  levied  on  a  Paeltard  oo\^e 
©f  a  value  of  about  ,^1,000,  plaintiff  corporation  elaimed  the 
coupe  as  its  o^n  property.  The  cause  vaa  tried  fey  jury,  which 
returned  a  verdict  finding  the  issues  for  respondent  and  that  tbe 
automohile  was  the  property  of  the  Judgment  dehtor.  plaintiff 

appeals. 

AAita  Wadler  is  the  seooM  wife  of  Herman  Wadler.,  She 
is  slBO  the  secretary  af  the  plaintiff  corporation.  She  testified 
for  the  plaintiff,  her  evidence  tending  to  show  that  the  Packard 
eoup©  was  a  1942  model  purchased  by  plaintiff  from  the  Paoteard 
Motor  Car  Company  in  December,  1941,  that  the  price  paid  for  it 
was  #750  in  oash  and  a  1940  model  paclsard  coupe  owned  by  the 
plaintiff  and  given  in  trade  as  part  of  the  consideration. 

A  certified  copy  of  the  ^plleattj||,for  lleease  by  the 
oorporatlon  was  offered  in  evidence.  It  shows  the  said  of  the 
Packard  car  by  the  paclcard  Motor  Car  Company  to  plaintiff  ©n 
December  2,  1941,  the  registration  of  the  same  with  the  secretary 
of  State  by  plaintiff  and  the  issuance  to  plaintiff  by  the  secre- 
tary of  State  of  the  usual  certificate  of  title,  which  is  No. 
1640708. 
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The  car  was  taJsen  fey  the  deputy  of  fne  sherixf  from  in  front 
of  plaintiff's  place  of  business  at  6520  south  Cicero  Avenue. 
Herman  H.  Wadler,  the  .Judgment  debtor,  called  as  a  witness  testified 
he  did  not  own  the  car  levied  on.  The  point  ie  made  in  this  court 
for  the  first  time  by  defendant  th^t  the  name  of  the  plaintiff  cor- 
poration is  Farm  Poods,  Inc.  instead  of  Pam  Pood  Stores,  Inc.  The 
point  wae  not  raieed  in  the  trial  court  either  hy  motion  or 
objection  and,  of  course,  oannot  he  raised  here.  The  evidence  shows 
the  plaintiff  operates  se^rai  stores  under  the  same  name.  The 
leases  are  in  evidence  and  all  executed  in  the  urn.   of  the  plaintiff 
corporation.  The  deputy  sheriff,  who  levied  on  the  coupe,  testi- 
fied that  .hen  he  ^ent  to  6520  south  Cicero  Avenue  to  ta3.e  poeaession 
Of  the  car,  it  was  standing  in  front  of  plaintiff's  place  of  business 
,,  that  number,  .he  .eys  we ^  not  in  the  car.  The  deputy  afterward 

gsi  *bese  from  his  partner. 

Hex«m  %ai»r  1b  vl<,8-pr3  sident  of  *«  plaintiff  oorpora- 
tion.  M^en  it  was  first  organized  he  was  tHe  prestdont.  i>j>lta 
,a41er  Is  seotrary  and  treasurer.  Hurley  Morgan,  her  father.  Is 

now  the  president. 

Herman  W»dler  by  his  marriage  .1th  defendant.  Esther  Wadlar 
MlUer.  has  a  daughter.  Leona  Je»  Wadler.  who  is  the  principal 
Witness  tor  the  Jud^ent  dehtor.  She  had  a  hrother  naned  seynour, 
son  Of  Esther  and  Hei^n.  who  was  a  3er«eant  In  the  Army  and  was 
^lled  in  an  air  accident  *.en  about  nin.t*.n  years  of  age.  Leona 
,.an  say.  that  ^   she  heard  her  brother  was  mi.d  she  called 
up  her  father.  It  was  on  a  Sunday,  about  eight  o-cloc^  in  th. 
evening.  She  was  watting  for  her  father  outside  her  house,  when 
^e  dro«  up  in  a  oar  and  opened  the  door  for  her.  She  says  they 

.  .  ,     ,.  t^Lr   throats.  She  mentioned  the  ear.  She  says 
both  had  lumps  in  their  taroai.B.  =>• 

,-i   ti«  ««id!  les.  Anita  and  I  both 
she  said.  "'This  is  a  nlee  oar".  He  said.  »s,  a. 

traded  our  car  in-.  I  eald:  Vust  tuin..  if  Seymour  were  aUve 
now.  you  w.:«ld  give  him  your  oar-,  and  he  said  -yes-.  «.at  was 
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all  that  was  said  aDout  the  car. «  She  says  that  ahe.xwas  referr- 
ing to  the  new  oar,  the  Packard,  that  her  father  was  sitting  la 
it  at  the  time  it  ms  parked  in  front  of  their  house,  ^ere  he 
had  oome  to  talfe  with  her. 

This  is  auhstantially  the  evidenoe  offered  t-sndlng  to 
show  that  the  title  of  the  oar  was  in  Herman  wadler  personally 
aBd  not  in  the  oorporatlon. 

Henasn  Wadler  was  OEdlod  as  a  witness  «nd  positively 
denied  that  he  was  the  owner  of  the  oar.  we  hold  the  evidence 
establishes  without  substantial  conflict  that  the  title  to  the 
oar  la  in  the  plaintiff  con?)any  and  that  the  Judgment  must  he 
reirerseft.for  that  reason. 

■The  testimony  of  jean  as  to  her  conversation  with  her 
father  at  the  time  of  seymour«8  death  hardly  rises  to  the  dignity 
of  an  admission  in  regard  to  the  title  of  the  automobile.  They 
were  sFeaking  of  their  sorrow  at  Seymour « a  death  not  about  the 
question  of  who  toad  title  to  the  oar.  WS^islow  v.  ^ooaer,  104  111. 
255,240;  fU&waohtgen.  n  jiolpaoht^ea,  65  111.  ^p.  12?.  129; 
^Ssm  ^-  t^eddes,  93  111.  59.  Befendant  points  out  many  reasons 
why  a  jury  might  have  surmised  something  about  the  ownership 
of  this  oar,  but  there  is  no  evidence  in  the  record  which  would 
justify  a  concluaion  that  the  Judgment  debtor  was  the  owner. 

There  was  ail©  error  in  defendant's  given  instruction  No.  5, 
by  which  the  jury  was  told  that  if  it  sh.3uld  find  any  witness  who 
testified  falsely  -to  any  material  matter«,  it  might  entirely 
disregard  his  evidence  except  as  far  as  corroborated,  etc.  Thla 
instruction  has  been  held  erroneous  in  People  v.  Flffi,  378  111. 
S61j  people  v.  Wells,  380  111.  347. 

Because  there  is  no  evidenoe  to  sustain  the  Judgment 

entered  it  will  be  reversed. 

REViiaSED. 
Niemeyer,  P.J.,   and  O'Connor,  J.,   concur. 
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mU   JUSTICE  MAfOHEff  DELIfERl©  THE  OPXMIQM  OF  THE  COURT. 

plaintiff  Maaaaec  was  severly  injured  at  abeut  ll:oo  P.M., 
Maroh  27,  1943,  when  he  was  walking  across  Ogden  Avenue  at  or 
near  its  Intersectien  with  31st  street  in  the  City  of  Chicago. 
He  was  struck  hy  an  autoiiobile  drlYen  by  defendant  in  a  south- 
westerly direction. 

SSa-zaneo  filed  suit  against  prosser  and  the  Illinois  Clay 
products  company,  by  idiioh  prosser  was  employed,  fhe  action  was 
dismissed  as  to  the  corporation,  fhe  issues  between  plaintiff  and 
defendant  were  submitted  to  the  Jury,  It  returned  a  verdict  of 
gtiilty,  with  damages  assessed  at  |40,000.00,  Defendant's  motion 
tor  «  new  trial  and  for  Judgment  notwithstanding  the  verdict  was 
deaied  and  Judgment  entered  for  plaintiff,  from  which  defendant 

appeals, 

Jt  is  contended  for  reversal  that  plaintiff  was  guilty 
of  contributory  nespLigence  &a  a  matter  ©f  lawj  that  plaintiff 
failed  to  prove  defendant  guilty  of  any  negligence;  that  the 
court  erred  in  giving  plaintiff's  instruction  No.  3;  that 
the  verdict  of  the  Jury  was  excessive,  indicating  passion  and 
prejudice,  and  that  for  these  and  other  xwaeons  defendant  was 
entitled  to  a  new  tibial. 

A  blueprint  of  the  intersection  of  3lst  Street  and  ogden 
Avenue  is  In  the  evidence.  3lst  Street  runs  east  and  west.  It  is 
42  feet  wide  from  curb  to  curb,  Ogden  Avenue  intersects  Slst 
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■^fT 
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Str.«t  at  an  angle.  It  rma  from  northeast  to  southwest.  It  1. 
68  feet  .Id.  from  curl>  t.  curb.  The  planogra^  of  the  Interseotlon 
«.  hy  agreement  marled  at  the  four  oomera  hy  the  letters  A.  B.  C, 
«4  0,  A  reproaentlng  *at  -ould  ueua  ly  be  oalled  the  northwest 
.omer,  B  the  northeast  oomer.  0  the  southeast  comer,  and  D  the 
,out»»est  oomer  of  the  Interwetion.  The  traffic  was  «,htrolled 
by  red  ^i   green  light..  The  blueprint  Is  dram  to  a  scale  of  1 
inch  to  10  feet,  m-m  the  northeast  oo«>er  of  the  Intersection 

„.»  4*-  1-vio  difltanoe  Is  111  feet.  From 

to  the  southeast  comer  of  It  the  axe^mae  '•» 

comer  8  to  comer  &  Is  64  feet. 

Defendant  .as  called  a.  a  .Itness  ^der  section  60  of  the 
Olrtl  Pmctlo.  AOt.  H.  said  that  he  wa,  34  years  of  age;  that  at 
the  tl«e  Of  the  accident  he  was  driving  a  1941  Chevrolet  coupe, 
.hlch  belonged  t«  his  employer,  the  Illinois  olay  Products  Oo^any, 
and  that  the  cWpe  had  been  assigned  to  him  either  for  business 
or  pleasure:  that  the  license  «.s  Issued  to  the  company.  He  lived 
in  I*aran«e.  On  this  partloalar  evening  he  left  home  about  7:30 
P  u    and  drove  to  the  airport  to  meet  personal  friend,  coming  from 
Ioung.tom.  Ohio.  They  were  friends  and  also  customers.  He  met 
the-  and  drove  them  to  the  Br.J»  Hot.1.  He  left  them  at  the  hotel 
about  10:15  P.  M.  ■»«t'>en  drove  4t«  Ogd«.  Avenue  on  his  way 
^,.  There  was  no  t^frtc  or  autoaobUes  ahead  of  him.  He  drove 
southwest  toward  hi.  home.  He  noticed  the  traffic  US-^ts.  which 
When  he  reached  the  Intersection  were  green  In  his  favor.  He  ... 

i„*,™   «»  y\»&  llffi^ts  on  his  automo- 
travellng  about  26  miles  per  hour.  He  had  ilgrcB 

Ml.  Which  thr..  a  Ught  ahead  of  his  car.  He.  could  see  the  right 
hand  curb  of  the  street  as  he  drove  along.  He  looked  st«alght 
^ad.  There  was  nothing  wrong  with  hi.  eyesight.  He  could  see 
.h.ad  26  or  30  feet.  He  could  stop  within  a  distance  of  15  or 
ee  feet.  He  did  not  .mow  which  way  plaintiff  .a.e  from  nor  what 
way  he  was  crossing  the  street.  Th.  front  right  bumper  and  head- 
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light  Of  his  car  struck  plaintiff.  The  glass  In  the  headlight  was 
hroken.  There  waa  a  aaall  dent  in  the  hood.  He  was  conscious 
of  the  fact  that  his  auto  had  oontaoted  something.  He  was  then 
half  way  through  the  intersection  in  th«  first  lane  ©f  traffic 
He  pulled  out  of  the  lane,  stopped  against  the  ourh,  got  out  of 
his  car  and  walked  hacked  ahout  60  or  70  feet  to  where  plaintiff 
was  lying.  After  th»  aeciAent  h©  talked  to  the  Cioero  police 
and  told  thea  that  the  light  changed  as  he  came  up  to  It,  but  he 

was  not  sure  of  that, 

flaintlff  testified  he  Uvea  at  1016  west  Oullerton  street; 
that  he  can  neither  read  nor  writs j  that  at  the  time  of  the  acci- 
dent he  was  on  the  way  to  his  sister's  home  at  40th  Street  and 
Home  Av«nue  in  Stickneyj  that  he  left  his  home  at  10  o'clock  on  the 
evening  la  quostion,  took  Morgan  Street  south  to  22nd  Street,  then 
went  west  on  22nd  Strwet  to  the  Western  Electric,  wh«re  he  got  a 
bus.  He  got  out  of  the  hue  at  Slet  Street  and  Ogden  ATenue,  He 
saw  the  hus  m%^   at  the  stop  light  and  thou^t  that  he  was  at 
Harlem  Avenue  and  got  off-  Se  then  found  out  he  was  on  the  wrong 
street.  He  waited  on  Slst  and  ogden  and  was  looking  oast.  Before 
ho  started  to  cross  the  intersection  he  thought  he  would  take  a 
bus  on  the  other  side  of  Ogdea  A^nue.  He  got  off  at  the  point 
marked  «B«  at  the  right  of  the  plat.  He  crossed  over  to  comer  «0« 
at  the  lower  center  of  the  map.  Before  he  started  across  ho  looked 
at  the  li^ts.  He  was  looking  at  the  light  on  «B«  corner  and 
before  he  started  the  lights  were  green  for  31st  street.  He  says  , 
HI  started  to  cross  Of^dea  from  comer  'G'  towards  coiner  'A».« 
While  he  was  crossing  the  lights  changed  to  red.  He  saw  an  auto- 
mobile about  100  or  150  feet  away,  coming  toward  him.  He  hustled 
up  and  took  a  couple  more  steps  fonsard  and  was  hit.  He  says, 
n   oame  to  two  weeks  afterwards  in  bed  at  the  Berwya  Hospital. « 
His  injuries  wore  undoubtedly  severe,  a  matter  we  shall  discuss 
later. 
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Defendaoit  contends  that  plaintiff  was  guilty  of  contributory 
negligence  as  a  matter  of  law  and  relies  on  tiie  oase  of  good  v. 
Behrendti  321  111-  App.  303,  i^ere  plaintiff  was  held  barred  by 
negligence  as  a  matter  of  lav.  fho  facts  here  are  quite  distin- 
guishable. Unlike  this  ease  the  traffle  there  was  not  controlled 
by  stop  and  go  eigne.  There  were  also  many  other  distingaiishlng 
facts.  The  Qood  oase  was  not  intended  to  changre  the  well  establidaed 
rules  of  law  in  this  state  as  to  the  submission  of  issues  af  negli- 
gence and  contributory  negligence  to  th«  Jury.  There  is  evidence 
in  the  record  here  on  both  the  alleged  negligence  of  defendant  and 
alleged  due  care  of  plaintiff  which  we  have  not  recited.  These 
issues  are  argued  only  as  matters  of  law,  and  from  that  staa^point 
we  hold  both  issues  were  properly  submitted  t©  the  jury. 

It  is  next  urged  the  court  erred  in  giving  plaintiff's 
Instruction  uo,  S.  The  instruction  was: 

"The  court  instructs  the  jury  that  if  a  person 
without  fault  on  his  part,  is  confronted  with 
sudden  danger  or  apparent  sudden  danger,  the 
obligation  resting  'ipon  him  to  exercise 
ordinary  care  for  his  own  safety  does  mot 
require  him  to  act  with  the  same  deliberation 
and  foresight  which  might  be  require  under 
ordinary  circumstances, « 

It  is  urged  the  eircumatanoes  here  did  not  justify  tl^ 
giving  of  this  instruction.  Roberts  v,  Qhioaft'&  Pity  Railway,  262 
111,  £28,  and  Kavanaugh  v.  Parrtt,  310  111.  APP.  429,  are  cited. 
Defendant  says  the  undisputed  evidence  here  showed  there  was  no 
emergency,  therefore  the  instruetuon  was  inappropriate,  Kavanaugh  t, 
Parret  was  reversed  by  the  Supreme  Court  in  379  111,  273.  We  think 
plaintiff  had  a  right  to  have  the  Jury  instructed  on  his  theory  of 
the  ease,  Goldberg  v,  QaPitol  Fr-eight  Lines,  Ltd.,  314  111.  APp.  "  r 
affirmed  in  382  ill.  283,  The  uncontradicted  evidence  sis'-- 
the  traffic  lights  changed  as  plaintiff  and  defenda" 
other.  The  question  of  whether  an  emergency  war 
the  Jury, 
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The  point  which  hae  given  some  aerloue  ooricern  on  this 
appeal  is  the  contention  of  defendant  that  the  yerdlct  of  |40,000 
damagee  Is  exees  Ive  and  indicates  prejudloe.  There  1«  an  insinua- 
tion in  the  argument  Jhat  plaintiff  acted  a  part  during  the  trial, 
tending  to  give  the  Jury  an  exaggerated  view  of  his  injuries.  The 
case  was  tried  about  seven  months  g^ter  trie  accident.  At  that  time 
plaintiff  wore  one  of  his  partial  casts^  Defendant  says,  "During 
the  entire  trial  the  plaintiff  lay  stretched  out  full  length  upon 
one  of  the  benches  in  the  court  room  near  the  counsel  table  and 
directly  opposite  to  the  Jury."  our  attention  is  not  called  t©  any 
place  in  the  record  which  shows  that  defendant  made  any  suggestion 
of  objection  to  this  during  the  trial.  Counsel  were  not  without 
essperienoe. 

The  evidence  shows  without  eontradletion  that  plaintiff  was 
tthoonscious  after  the  accident  and  in  a  state  of  deep  shoofe  with  a 
rapid  and  shallow  pulse.  In  the  language  of  the  old  pleadings  his 
body  v.a3  brulMd  and  broken.  There  was  a  laceration  of  the  scalp 
aliout  (Six  inches  long,  &  laceration  of  his  right  wrist  extending  from 
back  of  the  rie;ht  little  finger  up  into  the  wrist  for  a  distance  of 
about  five  inches.  The  bones  of  the  wrist  «ere  visible.  There  waiaa 
compound  fracture  of  the  right  leg.  iUhe   boaes  were  sticking  throu^ 
the  skin.  There  was  a  double  fractijre  of  the  i>elvig  on  the  right 
side  and,  according  to  the  medical  testimony,  a  severe  cerebral 
concussion.  He  was  not  rational  for  about  twe  wseks  after  the  injury 
and  medical  testimony  was  to  the  effect  that  there  was  a  definite 
hemorrhage  of  the  brain.  The  cuts  on  the  head  and  wrist  were  sutured 
and  later  skeletal  traction  was  applied  to  the  leg. 

As  already  said,  the  accident  happffliwi  Mafeh  27,  1943,  At  the 
time  of  the  trial  in  October,  1943,  the  oast  was  still  on  plaintiff's 
leg.  He  was  confined  to  the  hospital  for  over  three  months.  Many 
X-ray  films  were  talcen  and  are  a  part  of  the  record,  Th«  elrculation 
of  the  blood  in  the  right  leg  in  its  lower  part  was  largely  destroyed 
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aa  a  result  ©f  the  accident.  The  arteries  and  veins  were  torn, 

seme  of  them  completely baoross.  The  oiroulatlon  of  blood  in  the 
lower  two- third 8  of  the  right  part  of  the  leg  la  inadequate  and 
will  permanently  remain  so.  The  medical  testimony  for  plaintiff 
tended  to  i^ow  that  the  hrain  injury  of  the  plaintiff  was  permanent. 
There  is  as  yet  only  a  partial  union  of  the  fragments  of  the  tibia. 
The  X-ray  films  sh.:-.'^  a  definite  malalignment  of  the  tibia,  which  is 
the  weight  bearing  bone  of  the  lower  leg.  There  was  evidence  tending 
to  show  plaintiff  would  remain  a  peimanent  cripple  during  the  3?est 
of  his  life. 

The  simple  truth  is  that  if  defendant  is  legally  liable  the 
davages  are  such  that  t-  ey  cannot  be  computed  in  money.  This  man 
is  forty-three  years  of  age  and  has  a  family.  In  view  of  the  un- 
disputed facts  are  oannot  say  this  judgmerat  is  too  high.  It  is 
entered  on  the  verdict  of  the  jury^  It  is  approved  by  the  trial 
judge.  It  will  be  affirmel^ 

AFFIBMSD. 
HIemeyer,  P,  J»f  and  O'Connor,  J*>  concusi. 
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ELLA  R.  HOPKIHS, 

Appellant, 

PAUL  0.  LOEBEE,  •%  ai-i  \    ^^^^  ^^^ 

il£ppelle«s»  ) 


StfPERlOH  COURT, 


JOHN  &•  PROSS,  et  al.,  . 

interveaorg-      -J    .■-^.^    -,-      ^.-,  _ 


i 

)  eOOK  CQUNTlf.    / 


m.   JUSTICE  O'COMMOR  DELIVEREB  THE  OPIHION  OF  THE  COURT. 

mi   13»  IS-^l*  plaiatiff  filed  her  complaint  ia  ohaneery 
against  Paul  0.  Loeber,  Oh^trles  S.  Fox  and  Albert  W.]f;jwayne, 
individually  a^d  as  trustees  under  a  deoliO^Uon  of  trust  dated 
December  23,  1930,  for  an  accounting,  the  dissolution  of  the 
trust  and  the  appointment  of  a  receiver.  After  fne  issues  were 
made  up  the  cauae  was  referred  t©  a  master  in  ohaaoery.  He  tooK 
the  evidence,  made  t^  his  report,  recommended  the  dissolution  of 
the  trust;  that  Paul  C.  Loeber,  one  of  the  trustees,  be  held 
liable  for  his  miseonduct  in  what  he  did  as  trustee;  and  that 
Charles  E.  FOX  and  Albert  W.  Swayne,  the  other  t^0   trustees,  be 
held  not  liable,  objections  and  exceptions  t©  the  report  were 
overruled,  a  decree  entered  in  aocordaaee  with  the  recoimendation 
of  the  master  and  plaintiff  appeals.  Paul  C.  Loeber  and  certain 
interveners  filed  cr^ss-appeals. 

The  record  dlscloeee  that  for  many  years  Leight  &  Company, 
a  corporation,  conducted  a  mortgage  business  and  underwrote  a 
number  of  mortgage  bond  Iseuea,  Substantially  all  of  the  stocJt 
of  the  corporation  wae  held  by  Edward  Leight,  iuigellna  Leight, 
Mb  wife,  and  Albert  E.  Leigbt,  their  son,  ahd  they  were  the 
principal  offioere  and  directors  of  the  con?)any.  Ella  R.  Hopkins, 
plaintiff,  and  her  imaband,  LaFayette  Hopkins,  were  large  inveetors 
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In  the  securities  sold  \>y   LelgHt  &  Co.  Th«  oon?)any  became  finan- 
cially emba^M^§^a%m  oankruptcy  proceedings  were  filed  in 
February,  1930,  in  the  United  States  District  court.  The  Leights 
conferred  with  Loeber,  a  prominent  real  estate  operator,  with  a 
vim  to  iaa.-fcing  a  settleaent  with  height  &   0OHq?any««  creditors  and 
it  was  found  that  froa  i200,000  t©  |500,000  might  be  needed  for 
'^'m7pui^o'ee,"'Tf^d"7f  oyer  y^oi^Qog)wag  raised  and  the  Leights 
and  Loeber  agreed  that  Loeber  was  to  receive  90  per  cent  of  the 
stock  of  Leight  Si  Ooi^wiy  if  iKjeber  was  successful  in  bringing 
about  the  settlemtnt.  Loeber  was  to  control  the  affairs  of 
Leight  5=  company.  March  27,  1930,  a  syndicate  agreement  was 
entered  Into  with  the  contributors  to  the  fmd  to  which  LaFayette 
Hopkins  subscribed  125,000.  Albert  F.  B^maiener,  on  behalf  of  his 
sister  Angelina  Leight,  subscribed  |100,000.  Ninety  per  cent  ©f 
the  stock  of  Leight  &  company  was  delivered  to  Loeoer  and  December 
23,  1930  the  declaration  of  trust  was  drawn  up  in  which  it  is 
recited  that  Leight  &  Company  transferred  and  assigned  to  the  three 
trustees  all  of  its  property  of  every  kind  and  nature;  that  the 
trust  was  created  for  the  purpose  of  carrying  on  and  liquidating 
the  business  of  Leight  &  Ooiapaayj  timt  it  was  proposed  that  the 
entire  beneficial  interest  In  the  proceeds  and  avails  of  the  trust 
property  should  be  vested  in  th«  beneficiaries  of  the  trust  who 
should,  from  time  to  time,  hold  certificates  of  interest  divided 
into  three  classes,  A.  B,  and  C;  that  the  trust  was  approved 
pursucmt  to  the  composition  order  entered  in  the  bankruptcy  pro- 

oeeding. 

By  the  declaration  of  trust  the  three  trustees  would  hold 

in  trust,  mortgage,  control  and  dispose  of  the  property,  all  to 

be  in  trust  for  specified  purposes.  The  trustees  were  given  broad 

powers  and  they  were  to  act  without  bond.  Article  3  provided:  "The 

beneficial  interests  in  this  trust  shall  consist  of  three  classes, 

designated  respectively  Class  A,  Class  B,  and  Class  C  beneficial 
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interests.  The  totiil number  of  beneficial  interests  which  are 
authorized  hereunder  shall  he  two  thousand  (2,000)  Olaes  A 
beneficial  interests,  twenty  thousand  (80,000)  Class  B 
beneficial  interests  ajnd  one  thousand  (1,000)  class  o  beneficial 
interests,  class  A  beneficial  interests  shall  be  of  the  par  walue 
of  1100.00  each;  Class  B  beneficial  inter»stfi  shall  be  of  the  par 
value  of  $100.00  each,  and  Class  Q   benefiolai  interests  shall  have 
no  par  value.  *** 

^The  holders  of  Glass  A  beneficial  interests  shall  be  entitled 
to  receive  out  of  earnings  or  profits  of  the  trust  estate  cumulative 
distribution*  in  the  amount  of  six  (6)  dollars  per  interest  per 
annum  as  aforesaid,  and  of  all  unpaid  delinquent  cumulative  distri- 
butions to  the  holders  of  Class  A  beneficial  interests. "  The 
trustees  may,  if  they  see  fit,  distribute  out  of  the  aamings  or 
profits  £ro  rata  among  the  holders  of  Class  A  until  such  holders 
were  paid  in  full. 

"Upon  the  payment  in  full  of  the  par  value  thereof  to  the 
holders  of  class  a  oertifleates  and  the  cancellation  thereof  <♦«* 
all  s\ans  which  the  frustees  thereafter  shall  see  fit  to  distribute, 
***  shall  be  distributed  pro  rata  among  the  holders  of  class  B 
certificates  in  proportion  tODtheir  respective  holdings  thereof 
until  tne  holders  of  Class  B  certificates  shall  have  received  the 
full  par  value  thereof.  Before  making  final  payment  on  account 
of  the  par  value  of  class  B  certificates,  the  Trustee  shall  require 
the  surrender  of  suoh  certificates  for  oahoellation.  The  Trustees 
shall  have  the  right  at  any  time,  isJOBtToBv   or  not  Class  A  certifi- 
cates shall  have  been  paid  in  fvill,  to  redeem  all  or  any  part  of 
the  Class  B  certificates  at  any  time  outstanding  by  delivering  to 
the  holders  thereof  defaulted  securities  of  the  trust  estate  on  a 
par  for  par  basis,  thi^t  is  to  say,  $100,00  par  value  of  suoh  de- 
faulted securities  in  exchange  for  each  flOO.OO  par  value  Class  B 
beneficial  interests,  provided,  however,  that  such  redemption  shall 
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be  made  only  with  the  oonsent  of  the  holders  of  Class  B  oertlfl- 
oates  sought  to  he  redeemed.  Provided,  also,  that  no  Trustee 
or  ri^ustees  shall  have  the  authority  or  right  to  exchange  any 
Class  B  certificates  owned  or  held  by  him  Individually  or  his 
assignees  for  any  such  defaulted  securities  or  property  of  the 
estate, »  Then  follows  a  provision  that  after  the  payment  of  Class 
A  and  Class  B>  if  any  proceeds  remain,  they  shall  he  dirlded  pro 
rata  among  the  holders  of  Class  0,  In  Article  5  it  Is  provided; 
"Each  of  the  Trustees  shall  he  responsible  only  for  his  »wn 
willful  breach  of  trust  and  not  for  the  act  ©r  omission  of  any 
ttjher  Trustee,  "  Other  provisions  follow,  one  of  which  is  that 
the  truij  agreement  may  be  amended,  modified  or  revoked  by  the  joint 
action  of  the  trustees  and  a  majority  of  the  certificate  holders 
and  that  "This  agreement  and  the  trust  hereby  created  siiall  in 
any  event  terminate  at  the  espiration  of  20  years  from  the  date 
hereof, « 

The  petition  filed  in  the  bankruptcy  proceedings,  asking  for 
a  composition,  was  referred  to  a  referee  in  bankruptcy  wh4),  after 
hearing,  reoom-aended  that  the  composition  be  accepted  and  approved. 
In  the  petition  it  was  averred  that  the  10  per  cent  was  to  be  paid 
to  the  unsecured  creditors  of  Lei^ht  &  Company.  Objections  to  the 
report  of  the  referee  were  overruled,  the  report  approved  and  an 
order  of  composition  entered  by  the  bankruptcy  court.  By  the  order 
It  was  found  that  Leight  &   Company  had  executed  an  instrument  of 
assignment,  transfor  aad  dellTery  to  "Loeber,  Fox  and  Swayno,  as 
Trustees  under  a  trust  agiwemont  bearing  date  of  December  23,  1930, 
the  entire  right,  title  and  iai^«ppst  of  the  alleged  banlaropt  in  afld 
t©  all  the  property  and  assets  of  every  kind  of  the  estate  of  the 
alleged  bankrupt. «  That  a  duplicate  of  the  original  declaration 
of  trust  had  been  filed  with  the  clerk  of  the  United  stages  Court 
and  that  it  had  been  approved  by  the  court  and  by  the  trustees. 
"It  was  further  ordered  that  the  execution  by  the  Trustees  of  the 
declaration  of  trust  filed  with  the  Clerk  of  the  Court  be  and  the 
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Bame  was  In  all  respects  confirmed  and  approved.* 

A  syndlo&t;^  dated  March  27,  ISSOj  which  was  signed  at 
different  times  hy  theliparties  who  ooatribu*ed  to  the  f\mds  of 
l>Yer^>o7QQO^  ahove  mentioned,  recited  that  "it  appears  to  be 
necessary  that  a  large  amoxmt  of  cash  funds  he  provided  and  made 
availahle  in  order  to  protect  and  save  the  estate  of  Leight  & 
company  from  the  excessive  exp^ise,  waste  and  dissipation  usually 
resulting  from  invoi^^antary  hanlmiptcy  or  insolvency  proceedings, 
and  to  protect  the  interests  of  creditors  and  other  persons  to 
whoffl  said  Leight  &  Ooiapany  is  indebted  ***  and  to  protect  the 
interests  of  the  stockholders  of  said  corporation  frora  ooiaplete 
loss,  and  said  stooiiiolders  are  without  sufficient  means  or  are 
otherwise  unable  t©  provide  such  necessary  >  cash  funds."  And  it 
was  proposed  that  the  easfe  fund  of  $200,000  to  ^500,000  be  placed 
in  the  hands  of  "Paul  C.  Loeber,  as  financial  Trustee,  psj?ty  of 
the  second  part  herein,  for  the  purposes  above  indicated  and  herein- 
after more  fully  set  forth. "  The  agreement  then  continued  that  in 
consideration  of  the  promises,  etc.,  the  subscriber,  the  party  of 
the  first  part,   »does  hereby  promise  and  agree  to  pay  to  said 
Paul  G.  Loeber,  party  of  the  second  part"  from  time  to  time  the 
amountssubscribed  by  the  several  subscribers  upon  condition  t^t 
90  per  cent  of  the  stock  of  Leight  &  Company  be  depositied  with 
Loeber  under  the  "stock  Deposit  Agreement*  and  upon  the  further 
condition  th&t  this  $200,000  bo  subscribed.  That  the  sums  paid 
by  the  subscriber  »are  to  rest  in  the  hands  of  the  said  Paul  C. 
Loeber,  as  Financial  Trustee  •*♦  with  full  and  irrevocable 
authority  to  use  and  aply  the  same,  according  to  his  individual 
discretion*  as  in  his  Judgment  might  save  the  estate  from  waste 
and  dissipation,  and  to  liquidate  Leight  &  Qomp^ny   as  economically 
and  as  soon  as  may  be  done.   hat  neither  Leight  &  company  nor 
its  stocKholdsre  or  creditors  have  any  claim  to  the  fund,  "and 
the  same  shall  be  subject  only  to  appropriation  and  disposal  by 
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8«ld  Paul  C.  Loetoer  as  the  Financial  Trustee.-  The  syndicate 
agreement  continued:   -The  object  of  this  agreement  is  to 
accomplish  the  orderly,  expedient  and  economical  liquidation"  of 
Lelght  k   CO.,  "and  the  payment  in  full  of  all  its  just 
debts-  as  promptly  and  expeditiously  as  practicable  "tbrough 
the  management  and  proceedings  of  Paul  C.  Loeher  duly  constituted 
the  ipmancial  Trusted  and  the  <Stocl.  Trustee t  respectively  and 
separately,  *♦*  and  the  funds  hereby  provided  shall  be  at  his 
disposal  in  his  ovm  discretion  and  Judgment-  to  pay  all  dtbts  a^d 
all  e^^enaes  of  Leight  &  Go.  in  the  liquidation  of  the  corporation. 
That  ««The  corpus  of  the  estate  of  Lelght  &  Company  may  be  dis- 
posed of  by«  Loeber  "in  whole  or  in  any  part  *^^  in  aiiy  manner 
at  his  own  choice  and  discretion."  Then  follows  paragraph  7,  in 
which  it  is  ttated  that  it  Is  the  Intention  of  the  agreement  fnat 
all  debts,  present  and  future,  and  all  obligations  and  expenses 
of  the  corporation  shall  first  be  paid  and  secondly,  that  the 
subscribers  to  th*  agreement  «shall  be  duly  an^  ratably  reimbursed 
for  all  funds  advanced  by  him  and  them  respectively  to  the 
Financial  Trustee"  and  the  residue  of  the  estate  of  the  corpora- 
tion if  any,  shall  be  divided  one-half  to  the  financial  trustee 
to  be  distributed  by  him  hS  I2S§  *o  *1^«  subscribers  in  propor- 
tion to  the  respective  amounts  which  each  contributed,  "one- 
quarter  to  the  Financial  Trustee  in  his  own  right  as  his  special 
and  final  compensation;  aund  the  remaining  one-quarter  to  the 
Stock  Trustee  under  said  Stock  Deposit  Agreement,  to  be  distri- 
buted by  him, » 

sometime  after  the  syndicate  agreement  was  signed  by 
Madlener,  who,as  above  stated,  contributed  |100,000  to  the  fund 
m  behalf  of  his  sister,  l^s.  Leight,  Loeber  and  the  Leights 
met,  and  the  evidence  is  to  the  effect  that  Loeber  said  that  he 
could  not  go  through  with  the  syndicate  agreement  with  the 
Leights  because  an  examination  of  the  assets  and  liabilities 
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of  Lelght  &  CO.  showed  that  he  «ouia  recelv*  li  tie  for  his  serviees. 
And  the  eTldence  ie  further  to  the  effect  that  Loeherbalso  dis- 
covered, ae  f oxmd  hy  the  master  that  the  affilrs  of  Lwight  '«ere 
oonducted  dishonestly;  that  the  Lelght s  misapplied  the  trust  funds 
without  disclosing  the  fact  to  the  investors j  that  Loeher  had  Infoz^ed 
the  Lelghta  he  had  oonsulted  a  noted  orimtosl  attorney  and  that  some 
of vthe  creditors  had  dangerous  claims,  and  that  the  0  stock  which 
he  was  to  receive  as  compensation  under  the  syndicate  agreement 
was  worthless  and  that  he  would  resign  unless  he  received  additional 
compensation.  And  It  was  agreed  that  the  Lelght e  assign  to  Loeber 
their  A  certificates  for  ^100,000  TiAitch  had  been  issued  to  them  for 
the  $100,000  deposited  under  the  syndicate  agreement,  and  that  the 
claims  of  the  Lelghta  against  Lelght  &   Go.  amounting  to  |548, 622.23 
would  be  assigned  by  the  Lelghta  to  Loeber.  Tiils  was  afterwards 
done. 

The  Lelghta'  claim  against  Lfti#it  &  6%  «aft  filed  m&   allowed 
in  the  bankruptcy  court  and  Loeber  received  under  the  order  of  oom- 
pOBltion  10  per  cent  ©f  the  amount  of  this  claim  or  i34,S62.22  and 
he  also  received  90  per  cent  of  the  B  stock  which  otherwise  would 
have  gone  to  the  Leights.  fh®  Lelghts  further  agreed  to  and  did 
assign  to  Loeber  bonds  of  the  Harvey  Hotel  corporation  of  the  f ao» 
walue  of  140,000  which  was  also  part  of  Loeber' s  compensation. 

There  was  further  evidence  and  the  Blaster  found  and  the  de- 
cree sustained  the  finding,  that  on  August  18,  1930,  Loeber  entered 
into  an  agreement  wltfa  Louis  F.  Harvey,  who  had  threatened  erlainal 
action  against  Albert  S.  Lelght  on  aecoxint  of  what  had  been  done  In 
connection  with  the  business  of  Lelght  &  Co.,  whereby  it  was  agreed 
that  after  the  composition  and  declaration  of  tru«t  had  been  approved 
by  the  bankruptcy  court,  Loeber  would  issue  to  Harvey  in  exchange 
for  hia  Class  B  certificates  defaulted  bonds  and  coupons  of  the 
trust  estate.  That  Loeber  did  not  apprise  plaintiff,  Mrs.  Hopkins, 
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or  her  busband,  of  the  threatened  criminal  action  against  the 
Lelghte  or  of  the  additional  compensation  Loeber  was  to  receStve, 
or  of  the  exchange  above  mentioned,  with  Harvey.  The  master  foxmd 
and  his  finding  waa  approved,  md   It  v/as  decreed  that  Loeber  was 
liable  for  334,862.22;  that  the  B  certificates  which  were  given  to 
him,  being  90  per  cent  of  the  Lelght  claim  of  ft348,6g£.23,  be 
held  to  belong  to  the  Trust  estate  and  that  the  #40,000  bonds  of 
the  Harvey  Hotel  were  decreed  also  to  be  property  of  the  estate. 
Loeber  was  also  decreed  to  pay  to  the  estate  S2,64S.60,  which  sum 
the  master  found  he  had  misappropriated  from  the  trust  funds 

to  his  own  use. 

fhe  record  Is  voluminous,  consisting  of  4  volumes  and  a 
volume  of  exhibits  which  oontalns  exhibits  too  numerous  t4  mention. 
Numerous  briefs  have  been  filed  by  the  several  parties,  some  of 
which  are  so  lengthy  and  ooaplloated  as  to  be  of  no  assistance 
to  the  court.  This  is  especially  true  as  to  the  briefs  filed  An 
behalf  of  Loeber.  The  same  is  true  as  to  the  abstracts  3  have 
been  filed.  The  "Abstract »  prepared  by  plaintiff's  counsel  Is 
.  161i  pages  an  "Additional  Abstrawt"  by  Loeber' s  counsel  of  239 
.  pages  and  a  "Second  ArMltional  Abstract"  by  oomasei  for  Loeber  of 

8  pages. 

We  think  Loeber  should  not  be  held  liable  for  .ne    .34,862.22. 

There  Is  no  contention,  so  far  as  we  have  been  able  to  discover, 

that  the  Lelght s  did  not  have  valid  claims  against  Lelght  S,   Co.  of 

#548,622.23,  In  fact  the  master  s©  found  and  their  claims  were  sl- 

lowed  for  this  sum  In  the  bankruptcy  proceeding,  in  vle^  of  this 

fact,  it  Is  clear  that  If  the  Lelghts  had  not  assigned  this  claim 

to  Loeber  they  would  have  been  entitled  to  receive  10  per  cent 

of  It  under  the  order  of  composition  entered  In  the  bankruptcy 

proceeding,  so  that  neither  plaintiff  nor  any  creditor  of  the 

Lelght  estate  was  la  any  way  Injured.  For  the  sejae  reason  we  are 
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Of  opinion  that  the  B  03rtlfloates  Issued  Cor  the  balance  of  the 
Lelghtg'  claim  cannot  be  complained  of  by  plaintiff  since  they  in 
no  iiay  diminished  the  assets  of  the  estate. 

The  master  found  that  on  August  18,  1930,  Loeber  entered 
into  an  agreement  with  Louis  F,  Harvey  wh©  threatened  criminal  action 
against  Albert  E*  Leight,  whereby  Loeber  agreen  that  after  the  ap- 
proval of  the  eompoeition  and  the  declaration  of  trust  hj   the  Fed- 
eral courtp  Class  B  certificates  would  be  issued  to  Harvey  for  which 
Loeber  would  exchange  defaulted  bonds,  floeber  testified  that  Harvey 
was  opposed  to  the  eompoeition  and  f'ln&n#  agreed  to  maiv©  his  10  per 
cent  in  cash  and  take  B  certificates  provided  he  could  exchange  his 
B  certificates  for  defaulted  securities j  that  this  was  ione  of  the 
conditions  which  Harvey  and  his  lawyers  imposed  in  the  trust  agree- 
ment; that  it  was  a|jreed  upon  two  or  three  months  before  the  composi- 
tion. So  far  as  the  record  shows,  t'nis  was  a  seeret  arrangement  .j  This 
agr*:  jment  was  carried  out*  The  three  trustees  issued  to  the  Harvey 
Ho^el  Company  thr»e  B  certificates  a 'gregating  ^194^658,  These  were 
afterward  exchanged  by  Harvey  for  defaulted  bonds  aggregating 
#155,351,74,  which  together  with  interest  thereon  at  the  tim©  of  the 
exchange  amounted  to  '^173,044*05* 

Defendants  contend  that  this  exchange  was  authorized  by  the 
express  terms  of  the  declaration  of  trust,  from  whioh  we  have  above 
quoted,  which  provide  that  the  trust- es  had  a  right  to  make  such 
exchange*  That  they  were  advised  by  their  counsel  that  they  were 

authorized  t©  make  such  exc  ange.,  and  further,  that  the  Jj^wstees 
on  January  2l,  1931,  passed  a  resolution  specifically  authorizing 
the  exchange.  We  think  this  contention  cannot  be  sustained.  The 

trustees  did  not  have  the  absolute  right  to  make  such  an  exchange  ** 
they  should  have  taken  into  oonslderation  the  value  of  the  de-- 
faulted  seouMties  and  not  the  face  value  -^  they  were  required 
to  exercise  their  discretion  and  Pox  and  Swayne  were  not  warrwited 
m  delegating  the  right  to  exchange  to  Loeber^  It  was  their  duty 
as  trustees  to  see  that  the  holders  of  Class  A  beneficial  certlfi- 
oates  were  not  prejudiced  by  the  exchange,  .fe  think  this  is  the 
true  intemretation  of  the  declaration  of  trust  when  o?"?^'^!^®*  ^^ 
Its  entirety.  It  expre-sly  provides  that  CJass  A  certificates 
should  be  paid  in  full  before  any  payment  should  be  made  to  tne 
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m»\*«ttp  fotaia  that  ©a  August  IB^  X^30#  l«#1s«51»  fitemd 

Into  all  RgP«We»t  witJi  L»«i«  r,  Itesn*-"  threatened  olrimlnal  acU-on 

i«.<?lnst  Albei'V^,.  l*«lgJa%,  mmm'W  umhi^r  ag-re^ad  thay®ft#r  ths  ap- 

Lo«to«r  would  ®xetoaa^«#fau3.l5$a  MM^.     fi.  .- e5s««t  «as  ©arrl^ 

B  eertlfie&tes  »-cgr«rat3.^  #i^^-.«^.     ^^  ^^®  aft^x»«s^  esc, -..,.,. .,--. 
toy  Hikrwy  for  d©fa«lt#ft  boi^a  a.igr#gat^^  tX§&,Si3..?4#  ^alsh 

.^^^lAst  term*  ©f  «i!^  d«ela3mtl|«i  of  ^xtru^t,  frosa  ^iO-oh  '««  toav©  abovs 

«s©JMaig«.     m^t  tt^J  «»rs_^^»ea  fey  t    ■        .^xmml  timt  tisey  -i«x>@ 
autborlatd  to  mm  eaeJi  ^|iiohaiiii«.  aat  fui'-^.#2',  timt  tlM»  twitt«««      • 
m  immn  ^t  '^^^»  i>ft«««d  a  resolutlsm  sp#^fleally  aathoriasiag 
tti*  «3^»&ai«*    Wo  tiy4lt  tkls  ooatsatiea  cs^iis^V    ,  -i.     ti^« 

tr«st«««  414  aot  ^  tlat  &lMK»li^t®  jHL^t  to  "■  -'-^  m  escehaago  • 

tliey  alaouM  haw/laJam  into  omsiafimti^  tiw  ir^^  a*  «^  ^«- 
fattitod  ooewllioo  and  siot  tfao  fs®«  vmlm  -  tMy        ^    ^^^wirod 
to  exsrelso  ^Ir  atoei^tism  «aa  rox  aM  ^t«ayii«  i»P«  ^t  iia^r»ate^ 
la  4«l.»gatl4g  th«  right  to  tsobsngo  t©  Lo«l»r.     1%  «»•  >^1?  ^uty 
as  tmst«e«  to  «i«  tte&t  th0  iJoM^^rs  of  dlaas  4  btaof  tclA,  o«?tlf  1- 
«&t«8  lAi^  ttot  pyejttdi.e«a  W  t^  «x^iaa««.     ^  *^iak  tiiio  la  tSio 
trti«/iiiteppr«t&tl©ii  of  tm  oeol^ypation  of  tnwt  wh«i  ooaoia^A  la 
tt/enttrety.     It  easpreesly  proirldos  tii&t  €U«s  A  oartlfioat«X 
^uia  ^  paia  la  f«il  ^©rar*  «y  p&yiwnt  sfeotiia  b«  aado  to  th# 
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holders  of  Class  B  certificates.  In  Article  3  ofvthe  declaration 
it  is  provided:  "upon  the  payment  in  full  of  the  par  value  thereof 
to  the  holders  of  Glass  A  certifieatee  and  the  cancellation 
thereof  as  aforesaid,  all  exma  which  the  Trustees  thereafter  shall 
see  fit  to  distrihutei  whether  out  of  earniiigs  or  profits  ^***  shall 
be  distrltouted  pro  rata  among  the  holders  of  class  B  certificated 
in  proportion  to  their  respective  holdings,"  imd  it  is  further 
provided  that  after  the  payment  in  full  of  the  Class  B  cerjrifi- 
oates,  any  assets  remaining  should  be  turned  over  or  paid  to  the 
holders  of  Glass  0.  In  this  connection  Mr.  Fox  testified  that 
when  their  attorney  gave  his  opinion  as  to  their  rfcght  to  make  the 
exchange  of  securities  for  B  certificates,  the  attorney  was  merely 
glaring  his  opinion  as  a  matter  of  law  on  the  terms  of  the  trust 
agreement.  That  the  trustees,  before  passing  the  resolution, 
January  21,  1931,  discussed  thecqueation  of  exchange  and  «it  was 
the  understanding  of  Mr.  swayne  and  myself  that  the  value  would 
be  measured  in  the  benefits  to  the  Trust  and  w©  did  not  depend  for 
that  on«  the  attorney's  opinion^,  that  of  course  the  trustees  had 
to  keep  in  mind  the  nature  of  the  exchange  -  the  relative  value 

of  these  bonds. 

We  think  Fox  and  swayne  should  have  been  more  careful,  Th»y 
were  parties  defendant  in  a  suit  in  chancery  brought  in  1931  in 
the  Superior  court  of  Cook  county  by  the  Leights  against  Loeber 
and  it  appears  from  Loeber »s  answer  filed  in  that  case,March  7, 
1932,  which  was  introduced  in  evidene«  by  counsel  for  plaintiff  In 
the  instant  case,  that  the  Leighta  claimed  tlrxat  the  agreement 
entered  into  between  them  and  Loeber,  whereby  they  assigned  theftr 
Interest  in  their  claims,  etc.,  against  the  Leight  corporation, 
above  referred  to,  should  be  set  aside  for  matters  they  charged 
against  Loeber  in  that  connection.  It  also  appears  from  Fox's 
testimony  that  in  1933  he  wanted  to  start  pr«t»iding8  against 
Loeber  for  what  he  was  doing  In  the  administration  of  the  trust 
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Involved  in  the  Instant  oase  aiicl  that  wmyn9,   about  that  time, 
also  was  of  the  samfl  opinion.  But  they  did  nothing.  These  are 
additional  reasons  why  we  think  Fox  and  awayne  should  be  held  liable 
for  what  was  done  after  December  £3,  1930,  the  date  of  the  deolarar 

tion  of  trust. 

CSounsel  for  Loeber  contends  that  the  decree  entered  in  the 
Leisht  oase,  brought  against  Loeber  anci  the  other  two  trustees, 
la  res  .ludieata  of  the  issues  involved  in  the  case  before  us.  There 
is  no  merit  in  tiiis  contention.  Neitin?r  the  decree  nor  the  plead- 
ings in  that  case  are  in  the  record  before  us. 

We  hold  the  trustees  were  not  warranted  in  making  the 
«xohange  without  taking-  into  consideration  whether  such  exchange 
would  be  of  benefit  to  the  holders  of  A  certificates  and  that 
trustees  Fox  and  Swayne  were  not  warranted  in  authorizing  the 
trustee,  Loeber,  to  exchange  such  securities  as  he  saw  fit.  The 
trust  agreement,  approved  by  the  Federal  court,  gave  the  power  to 
the  three  trustees  and  not  to  any  one  of  tlieffi. 

Srace  0.  Qilleland  and  others  filed  an  intervening  petition 
in  which  it  was  alleged  that  she  was  the  owner  of  a  Judgment 
obtained  against  Loeber,  and  September  21,  liSX,  Loeber  assigned 
150  shares  of  Class  A  certificates  to  her>:wlthout  notice  that 
Loeber' s  title  to  the  certificates  .wffff  questioned  and  tkJat  later 
she  assigned  some  of  the  certificates  to  the  ptlier  interveners.  On 
May  20,  1941,  an  order  was  entered  in  the  instant  oase  restraining 
Loeber  and  all  other  persons  who  were  directly  or  Indirectly  inter- 
ested in  the  assets  or  property  belonging  to  the  trust  estate,  from 
encumbering,  transferring,  assigning  or  negotiating  any  of  the 
assets  of  the  estate.  Obviously  Loeber  violated  the  injunctional 
order  when  he  assigned  the  shares.  His  violation  was  for  the  trill 
Judge  if  the  matter  v/ere  brought  to  his  attention.  The  inter- 
veners had  no  notice  of  this  restraining  order  and  thereffire  the 
title  of  the  interveners  was  mot  affected,  but  since  we  ne^ve  above 
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held  that  Loeber's  title  to  the  A  eertlflcatea  was  good,  plaintiff 
is  in  no  position  to  complain,  and  what  w©  have  said  in  this 
respect  is  applicable  to  the  intervening  petition  filed  by  John  G. 
press.  Furthermore,  in  his  petition  pross  averred  that  he  was  a 
partner  of  Loeber  and  that  Loeber  was  indebted  to  him,  and  in  f\xll 
settlement  of  8si6fe  indebtedness  Loeber  assigned  117  1/2  A  shares, 
and  that  afterward  Loeber*  assigned  S(3  other  A  certificates.  The 
ffl&ster  found  that  the  testimony  of  press  was  very  vague,  indefinite. 
Inconsistent  and unconvinBing,  That  the  certificates  remained  in 
B©eber«s  vault  to  which  he  and  pross  had  access;  that  he  never 
attempted  to  obtain  any  new  certificates  and  that  the  evidence 
as  to  Loeber' s  indebteriness  to  him  was  apparently  not  sustained  *- 
that  pross  did  not  obtain  the  certificates  for  a  valuable  considera- 
tion. And  the  master  reoonrjended  that  the  assignment  by  Loeber  to 
)ak^   should  be  held  null  and  void.  We  are  \mable  to  say  that  the 
finding  of  the  master  that  proas  did  not  give  a  valuable  considera- 
tion, or  in  fact  any  consideration,  for  the  certificates  is  not 
warranted  by  the  evidence.  But  on   the  contrary,  sire  are  of  opinion 
that  the  evidence  sustains  this  finding  of  the  master.  It  follows 
that  these  certificates  claimed  by  pross  are  the  property  of 
Loeber  and  may  result  in  some  benefit  to  plaintiff  when  the  account- 
ing is  made  as  to  the  value  of  the  securities  in  exchange  for  B 
certificates. 

counsel  for  plaintiff  further  contend  that  all  of  the 
trustees  "should  have  been  held  liable  for  wasting  of  the  assets 
during  their  management  for  the  past  10  years  and  Fox  and  swayne 
were  liable  after  they  ascertained  in  1933  that  the  capital  was 
being  eaten  up  by  the  expenses  and  stood  by  and  permitted  the 
capital  to  be  eaten  up  so  that  from  securities  in  excess  of 
11,500,000,00  valued  at  least  over  t500, 000,00,  the  estate  dwindled 
to  131,000.00, «  In  support  of  this  counsel  discuss  and  argue  the 
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manner  In  which  the  Gass  street  building  and  other  properties 
were  handled  by  the  trustees.   /e  have  considered  thle  argument 
and  are  of  opinion  that,  keeping  in  mind  the  great  depression  of 
which  we  take  Judicial  notice^  which  began  in  1929  and  continued 
for  a  number  of  ye.  re  afterward,  we  would  not  be  warranted  in 
disturbing  the  finding  of  the  master,  approved  by  the  chancellor, 
©n  this  phase  of  the  case.  The  finding  was  that  they  were  not 
liable  in  this  respect. 

The  master  in  hia  62nd  finding  said:   «There  is  insufficient 
evidence  in  the  record  to  establi^  the  val4e  of  the  defaulted  bonds 
and  coupons  of  the  tirust  exchanged  with  Harvey  for  class  B  certif4- 
eates, »  And  he  recommeMed  that  a  re-reference  be  had  »for  the 
purpose  of  determining  the  loss  sustained  by  the  trust  estate  as  a 
result  of  the  exchange  of  Harvey's  Class  B  certificates  for  defaulted 
bonds  and  coupons  of  the  trust. » 

The  decree  of  the  superior  court  of  Cook  county  is  affirmed 
in  part,  reversed  in  p&rt   and  remanded  for  further  proceedings  in 
accordance  with  the  views  stated  in  this  opinion. 

The  court  costs  of  the  appeal  are  to  be  divided,  one-half 
to  be  paid  by  Loeber  and  the  other  half  divided  eqxially  between 
plaij^tiff  and  F*x  and  swayne. 

AFFimiEB  IN  PABT  HEVERSED  IH  PiRT  AS© 
REMAKDED  WITH  DIRSCTIOMS. 

Niemeyer,  p,  j,,  and  Matchett,  J.,  concur. 
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JUSTICE  0«CONMOR  DELIVERED  THE  OPINION  OP  THE  COURT. 

Plaintiff  brou^t  an  action  a^inst  defendants  to  recover 
for  daaagee  sustained  when  one  of  its  northeae*  bound  truciis  on 
Archer  avenue  collided  with  %kke  right  front  door  of  a  Wentworth 
avenue  street  o&r  vbl^  «ft«  turning  south  into  Wentworth  avenue 
from  Archer  avenue  about  10  o'clock  in  the  morning  of  June  27, 
1942.  ^e  Jury  found  in  favor  of  plaintiff  aMd  fixed  the  amount 
of  dasjage  to  the  truok  at  #1250.  judgment  was  entered  ©a  the  ver- 
dict and  defendants  appeal. 

The  record  discloses  that  on  the  moiiaing  in  question  plain- 
tiff««  oh^iffeur  was  driving  one  of  its  trucks  which  when  empty 
wet^i  about  16,000  peands.  It  wae  oa  rying  at  the  time,  a  load 
of  from  5  to  6  tons  of  crushed  stone  and  was  being  driven  north- 
easterly in  Archer  avenue  which  exte  ds  Bortheast  and  southwest. 
At  that  time  one  of  defendants*  street  oars  ms  going  southwest  in 
Archer  avenue  on  which  there  are  two  street  ear  tracks  and  as  it  was 
turning  south  into  v/entworth  avenue,  a  north  and  south  street,  the 
left  front  side  of  the  truck  struck  the  right  front  comer  of  the 
street  oar,  throwing  the  rear  end  of  the  street  oar  off  the  track. 
The  truck  was  badly  damaged  and  suit  was  brought  to  recover  for  th»s 

daoage. 

Plaintiff's  theory  of  the  case  Is  that  its  truck  was  being 
driven  at  about  5  allies  an  hour  in  the  southerly  street  car  track 
as  it  approached  wentworth  avenue  from  the  southwest.  !Siat  the 
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street  oar,  which  was  on  the  northerly  track  traveling  at  a  speed 
of  about  go  mXl*m  an  hour,  did  not  stop  but  ttiraed  to  the  south 
to  go   Int©  Wsntvopth  avenue;  that  the  driver  of  the  truck  in  an 
endeavor  to  avoid  a  oolllston,  turned  his  truck  tow^i-rds  the  south 
when  the  collision  occurred.  On  the  other  side,  defendants'  theory 
is  that  the  street  oar  stopped  at  the  safety  island  which  was  north 
of  the  northerly  track,  the  regular  stopping  place,  t©  discharge 
passengers.  It  th«m  started  v^  and  again  stopped  at  the  switch 
before  tuiuUg  iato  WeatwertJi  «7«sas.  fhat  the  street  ear  gong 
warn  sounded  and  it  prooeed#d  to  roimd  the  curro  at  a  i^eed  of 
about  5  miles  an  hour  and  af  er  traveling  about  90  feet  on  the 
curve,  the  truck  struck  the  fi^nt  door  of  the  right  side  of  the 
street  car  with  sufficient  f03?ee  t®  derail  the  ear  a&d  inredk  the 
truck)  and  thp.t  there  was  no  evidence  that  the  driver  of  the  truck 
used  any  care  whatever  to  avoid  the  oollision  until  it  was  too 
|4ite. 

Defendants  contend  that  the  court  should  have  directed  a 
verdict  at  the  close  ©f  all  the  eridenee  as  requested  by  them*  The 
driver  of  the  truck  did  not  testify.  Lawrence  Bdmier,  plaintiff* s 
presidsat,  testified  that  the  man  who  was  driving  the  truck  at  the 
time  df  %he  acoideii%  had  be^i  in  plaintiff's  entploy  about  2  years. 
3?hftt  he  oentinued  te  work  for  the  company  for  about  2  ajonthe  after 
the  accident;  that  the  last  time  the  witness  saw  the  driver,  which 
was  about  3  months  befexHi  the  trial*  the  driver  was  siQjposed  to  be 
driving  a  truck  for  some  government  agency  an&  since  that  time 
«Z  have  not  been  able  to  locate  him.  *  ^e   only  occurrence  witness 
oalled  i^  plaintiff  was  Frank  Catania.  He  testified  that  he  was  at 
the  nox't^ast  comer  of  gist  street  and  Archer  avenue  at  a  gas 
station  where  his  truck  was  being  repairwd.  That  he  saw  the  street 
eai»  and  the  truck  before  the  accident;  that  the  strest  oar  started 
to  make  th<l  Xef  t  turn  to  go  south  la  Wentworth  avenue  and  was 
traveling  at  a  i^eed  of  about  20  miles  an  hour;  that  it  did  not 
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stop  at  the  safety  Island  i&loh  was  located  north  of  the  northerly 
traolt  on  which  the  street  ear  was  traveling;  that  when  he  first 
saw  the  trufik  it  was  ahout  50  feet  west  of  wentworth  avenue 
coming  northeast  towards  him  traveling  near  the  south  curb,  flae 
speed  of  the  truck  when  he  first  saw  it  was  from  15  to  25  miles  an 
hour.  ThB  tToak  tried  to  airoi^  iaie  street  ear  hy  tusming  to  the 
south  and  the  speed  of  it  was  reduced;  that  the  motonaan  of  the 
street  car  Jumped  back  *hen  the  g  vehicles  were  about  5  ©r  6  feet 
apart;  that  the  gtr«6t  mr  SM  Aot  ai&w  down  at  any  time  between 
the  tint  it  8tat>ted  td  mJm   the  tura  and  the  time  of  the  collision; 
that  he  heard  no  gong  sound  e&j^ 

Ole  Foster*  called  by  defendaat,  testified  that  he  was  em- 
ployed at  the  MoOormiek  International  Harvester  Oompany  and  was 
riding  on  the  street  ear,  seated  In  the  front  seat  ©n  the  left- 
hand  side  of  the  ear;  thatv^Sae  car  stepped  at  the  safety  island 
and  paaseai^rs  fot  off  tim  asX^   th«  street  oar  th«&  made  a  Xef  t 
iHiB  to  g«  south  into  Wentworth  aTuntMi;  that  be  did  not  see  the 
truck  at  the  time  the  car  started  from  the  safety  island.  That 
when  the  street  eaF  m&d^   the  left  turn  he  saw  the  truck  going  at  a 
speed  of  about  SO  to  35  miles  an  hoDtr  and  then  the  eolUsian 
ocotirred.  on  oross-e^uainatlon  the  witness  said  he  was  reading  a 
newspaper  Just  prior  to  the  collision  and  that  the  first  he  knew 
of  any  aocldent  was  idien  he  heard  the  erasl^ 

Sdgar  xotmgj^  an  employe  of  Butler  Brothers  and  a  former  red 
cap  at  the  Dearborn  railroad  station,  was  a  passenger  on  the  street 
oar.  He  was  called  by  defendsmts  and  testified  that  he  was  sitting 
ia  the  cross  seai  near  the  rear  of  the  street  car;  that  he  was  not 
reading  a  newspaper  but  watching  traffic  on  Aroher  avenue.  That 
when  the  car  came  to  wentworth  avenue  it  stopped  before  it  made  the 
tu3?n;  that  he  did  not  remember  whether  any  passengers  got  off  the 
oar*  When  he  first  saw  the  truek  it  va.e   ccmlng  northeast  on  Archer 
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avenue  about  gOO  feet  from  the  street  oar  and  he  then  thought 
the  aocldent  was  unaToidable,  The  street  oar  was  juet  "flreeplng 
aroundH  the  curve.  On   cress-examination  he  testified  that  when 
hevf irst  saw  the  truok  the  ati^et  car  had  almost  made  a  complete 
tuzn  to  the  south. 

fhcnms  J.  Shanahaua,  the  conductor  of  the  street  oar,  testi- 
fied that  he  wafl  in  Ms  proper  plaot  near  the  center  of  the  car. 
The  passengers  entered  at  the  front  sat  alighted  from  the  door  in 
the  middle  of  the  oar.  That  when  the  street  oar  reached  wentworth 
avenue  11>  came  to  a  full  stop  at  the  island  and  then  started  i^ 
and  proceeded  to  t2ie  electric  twitch  sad  again  stopped  before 
tta«Eiing  south  in  irwitworth  avesiu«;  that  \ikmn   the  street  car  was 
Just  turning  south  he  saw  the  truck  300  or  400  feet  towards  the 
west  traveling  about  38  or  40  miles  an  hour  and  when  the  nose  of 
the  street  car  was  etartlngbt©  ma&e  the  curve  and  was  between  the 
ti*  street  oar  tracks  in  Archer  avenue>  the  sotorman  sounded  his 
gong  6  or  8  times  but  the  collision  occurred,  as  a  result  of  which 
the  street  car  was  derailed. 

Nicholas  M.  Glesraa,  the  motoraan  of  the  street  oar,  was  at 
his  proper  place  operating  the  car.  He  testified  that  the  street 
car  stopped  at  the  safety  island  and  discharged  passengers,  then  pro- 
ceeded to  the  eleetrlo  fiwltoh  and  again  made  a  full  stopj  that 
while  it  was  not  ne^ssarsr  to  come  to  a  full  st<^  in  order  td 
open  the  switch,  if  the  stre  t  oar  was  going  too  fasr  when  the  trolley- 
hit  the  pan  on  the  tsrolley  wire  it  would  not  ope«ate  the  switch, 
so  he  came  to  a  f\2ll  stop  at  the  switch,  to  be  sure  the  switch  was 
throvm  the  idght  way.  That  he  sounded  his  gong  when  he  started  to 
turn  into  Wentworth  avenue  and  saw  the  truck  about  400  feet  distant, 
coming  northeast  in  Wentworth  towards  the  street  car.  That  the 
truck  as  it  approached  swerved  to  the  south,  that  the  street  oar  at 
that  time  was  going  about  6  miles  an  hour  when  the  oollision 
occurred,  the  truck  striking  the  right  north  door  of  the  street  car. 
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On  cross-examination  he  testified  that  at  the  time  of  the  accident 

he  had  worked  as  a  mot@vman   3  months  on  the  ejttra  list. 

This  is  substantially  all  the  evidence  as  to  how  the  acci- 
dent occurred.  We  think  it  el0«^  from  a  consideration  of  all  the 
evidence  that  the  oourt  did  not  err  in  overruling  defendants*  motion 
for  a  directed  verdiet  at  the  close  of  all  the  evidence.  The  ivktj 
Bsight  believe  from  all  the  evidence  that  the  driver  of  the  truol:  was 
in  the  exercise  of  due  eai^  a^  *^^*  ^^   street  oar  was  operated  In 
a  negligent  mtm&eT*    mA  vm  axe  SmPthBr  ef  opinion  that  n^ether  tJ^ 
verdict  in  plaintiff**  fairel>  ie  «^aingt  the  Manifest  wel^it  of  the 
evidence*  as  defendants  contend,  was  also  a  question  of  fact  for 
the  Jiu?y,  Their  verdict  was  in  favor  of  plaintiff,  fhey  saw  and 
heard  the  witnesses  testify,  their  verdJItet  was  sustained  by  the 
trial  judge  irtio  also  saw  and  heard  the  witnesses  testify.  They  wee^ 
in  a  better  position  to  determine  the  truth  of  the  matter  in  con- 
troversy thaa  a*»e  we  «lttliKg  in  a  court  of  review  where  vie  have  but 
taxe  printed  pigs  bef««?e  tie.  tJpon  a  conelderation  of  all  the  evi- 
dence in  the  record  and  the  arguaent  of  counsel,  we  are  unable  to 
say  that  the  verdict  of  the  jury,  approved  as  it  was  by  the  trial 
judge,  is  against  the  manifest  weight  of  the  evidenee.  In  these 
ciroiUBstanoes  we  are  not  warrsaited  under  the  law  In  reversing  the 
judgment. 

Defsnetantg  further  oontend  that  the  oourt  erred  in  giving 
plaintiff's  inetrttetiea  1  and  6«  By  the  first  instruction  the  jury 
were  told  that  plaintiff  fflust  prove  his  case  by  a  preponderance  ©f 
the  evidence,  "This  preponderance*  however,  is  not  alone  neoees&rily 
determined  by  the  nianber  of  witnesses  testlfylBg  to  a  particular 
fact  or  state  of  facts. «  That  In  detemtinii^  th»  question  of  the 
preponderance  the  juiy  should  take  into  conelderation  the  opportune 
ities  of  the  witnesses,  their  demeanor  while  testifying,  their  in- 
terest or  lack  of  interest,  etc.  In  support  of  their  contention 
that  this  instruction  was  wro  ig,  ooimsel  for  defendants  say  that  the 
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number  of  witnesfids  testifying  on  one  sMe  or  the  other  on  a 
material  fact  Is  an  important  element  and  should  have  been  taken 
into  consideration  by  the  Jury  in  determining  the  question  of  the 
preponderance  of  the  evidenoe. 

By  instructlion  6  of  the  Jury  were  told  that  plaintiff  was 
not  required  to  prove  that  the  driver  of  the  truck  was  in  the 
exereiss  of  extraordinary  care  but  only  ordinaiT^  ear®  and  that  what 
was  ordinary  car's  depended  upon  the  circumstances  of  each  particular 
case  and  is  "such  care  as  a  person  of  ordinary  prudence  and  intelli- 
gence would  usually  exercise  under  the  same  or  similar  circumstances." 
And  the  argument,  in  support  of  defendants'  contention  that  this  in- 
struction was  wrong,  is  that  the  Jury  might  think  that  by  the  driver 
of  the  truck  turning  towards  the  south  in  an  attempt  to  avoid  th© 
collision  was  sufficient  evidence  that  ho  was  in  the  exercise  of  or- 
dinary care,  instruction  1  is  not  subject  to  the  objection  made. 
peering  v.  Baraak,  227  111.  7|..  While  this  instruction  might  not 
be  considered  technically  accurate,  as  defendants  contend,  yet  we 
are  of  opinion  that  the  issues  were  simple,  easily  understood  by  the 
Jury  and  that  it  was  not  so  inaccurate  as  to  warrant  a  reversal  of 
the  Judgment.  We  think  instruction  6  was  not  subject  to  the  objec- 
tion made.  The  0.  &  A.  R.  R.  Co.  r.   Pearson,  184  111.  386, 

The  Judgment  of  the  Circuit  court  of  Cook  county  is  affirmed. 

JUBG^IENT  AFFIRMED. 
Hlemeyer,  p,  J,,  and  F^tchctt,  j.,  concur. 
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MR*  JUSTICE  0«CONMOR  DELIVERSJ)  THE  OPIMION  OF  THE  COURT. 

Plaintiff  brought  suit  against  defendants  praying  that 
a  decree  "be  entered  finding  that  a  restaurant  located  at 
24-S8  North  Dearborn  street,  Chicago,  be  decreed  to  be  a 
co-partnership  o^med  by  himself  and  his  brother,  the  fiefen- 
dant  Heiiiert  H.  Stoner,  and  that  h©  have  a  judgment  against 
Herbert  on  a  series  of  promissory  notes  made  by  Herbert  and 
payable  to  plaintiff. 

Defendants  denied  that  plaintiff  had  any  Interest  In 
the  restaurant  buslnesr  but  averred  that  the  restaurant  sras 
OTOied  solely  by  defendant,  Helen  Stoner,  the  wife  ©f  Herbert. 
Herbert,  In  his  answer,  admitted  the  execution  of  the  notes 
June  23,  1924,  but  averred  that  at  the  time  of  the  aaklng  of 
the  notes  he  and  plaintiff  entered  Into  a  frltten  agreement 
whereby  plaintiff  agreed  to  vacate  a  Judgment  entered  In 
plaintiff  ♦s  favbr  and  against  Herbert  In  the  CoHtmon  Pleas  Court 
of  Cuyahoga,  OhJ.o,  for  f 54, 080,  and  that  the  Judgment  had  never 
been  vacated,  A  further  defense  Interposed  was  that  the  notes 
were  barred  by  the  Illinois  StatHite  of  Llialtatlons  -  that  the 
action  had  not  accrued  within  10  years  before  the  commencement 
of  the  suit.  The  case  was  referred  to  a  master  in  chancery  and 
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while  It  was  pending  before  ths  master,  plaintiff  filed  a 
reply  to  the  defeadaffltt*0  anewrr  in  which  he  averred  that  the 
Illinois  Statute  of  Lliai  tat  lone  did  not  apply  but  averred  that 
the  notes  were  executed  in  Cleveland,  Ohio  and  there  payable 
and  that  the  Statute  of  Lliai  tat  lone  of  that  state  was  oon- 
trolllng.  The  sister  toofe  the  evidence  mad©  u^^  his  p»fort 
and  fo\md  that  plaintiff  had  failed  to  sustain  the  burden  of 
proof  on  the  question  of  partnership  of  the  restaurant;  that 
the  nbtts  in  suit  which  were  of  the  faee  Valu#  of  |52,360  ^ere 
given  in  consideration,  among  other  things,  that  plaintiff 
satisfy  the  Judgment  entered  against  defendant  by  the  Ohio 
court,  That  the  Jud^eat  was  never  vacated,  released  or 
satisfied  and  therefor©  the  liotes  were  "wholly  void  for  fail- 
ure of  consideration"  and  that  the  action  was  barred  by  the 
Statute  of  Limitatione.  And  he  recommended  that  the  complaint 
be  disnissM  for  want  of  equity.  Objections  to  the  report  were 
overruled,  which  stooil  as  exceptions,  September  21,  1945,  a 
decree  was  entered  sustaining  the  finding  of  the  master  as  to 
the  ownership  of  the  restaurant  but  overruling  the  finding  that 
the  notes  '.?ere  terred  by  the  Statute  of  Lifflitations  and  it  vr&s 
decreed  that  defendant,  Herbert  H,  Stoner,  pay  plaintiff  the 
face  of  the  notes  with  interest  totalling  185,335.40,  The 
decree  fo«*it  that  the  notes  were  executed  and  payable  in  Ohio 
and  that  the  Ohio  Statute  of  Limitations,  mixcii  provided  that 
an  action  might  be  brought  on  promissory  notes  within  15  years, 
was  applicable.  It  .vae  further  found  by  the  decree  ti»t  at 
the  time  the  notes  were  executed  by  Herbert  he  &n<SL  plaintiff 
entered  into  a  written  agreement  which,  among  other  things, 
provided  that  plaintiff  should  vacate  the  Judgment  entered  in 
the  Ohio  court  in  his  favor  and  against  Herbert,  That  this  had 
not  been  done  but  that  the  failure  of  plaintiff  to  vacate  the 
Judgment  constituted  only  a  partial  failure  of  consiacration 
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and  laaat  m  July  12,  1943,  plaintiff  had  tendered  in  open 
court  to  defendant  a,  stipulation  executed  by  him  stipulating 
that  the  Ohio  Judgment  might  be  vacated  and  set  aside,  which 
tender  the  defendant  reiused  and  declined. 

Within  30  days  after  the  entry  of  the  deoree,  Herbert 
filed  a  written  motion  to  vacate  and  set  aelde  eel-tain  findings 
of  the  decree  on  the  ground  that  the  Statutd  of  Limitations  of 
Illinois  ms  applieable  and  not  that  of  Ohio^  An  ordet>  was 
entered  allowing  Arnold  I).  McMahoa  to  appear  as  assooiate 
counsel  for  defendant  and  the  motion  vs^smet   for  hearing  &%   a 
later  date.  November  16,  1943,  an  amended  decree  was  entered 
which  found  that  plaintiff  was  not  entitled  to  any  relief  as  to 
the  partnership  in  the  restaurant  business  and  as  to  the  notes 
it  was  found  that  they  were  executed  and  payable  in  Ohio;  that 
Herbert  was  ft1as«it  from  Illinois  from  the  date  the  notes  ^ere 
executed  June  23,  1924,  until  1956  and  was  absent  from  Ohio 
from  1936  to  the  date  of  the  filing  of  the  suit,  That  plaintiff, 
Floyd,  was  a  resident  of  Illinois  "from  and  before  June  23,  1924« 
and  continuously  fTtm  that  date  to  the  oQmmenoement  of  the  suit 
and  therefore  the  notes  were  not  barred  by  the  Statute  of 

Limitations  of  Illinois. 

Defendant  Herbert  Stoner  appealed  from  that  part  of  the 

decree  which  held  him  liable  on  the  aetss  and  plaintiff  filed 

a  cross-appeal  from  that  part  of  the  decree  which  found  he  had 

no  interest  in  the  restaurant  business. 

Counsel  for  Herbert  contend  that  the  time  of  limitation 
for  action  on  the  notes  Is  to  be  determined  by  the  law  of 
Illinois  and  that  undervoup  statute  the  action  was  barred,  and 
counsel  for  plaintiff  agree  the  Illinois  law  applies.  They  say: 
"Upon  and  after  argument  on  MoMahon»s  motion  to  vacate  the 
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original  decree  that  was  entered  *♦*  it  was  agreed  by  all 
of  the  parities  that  the  Statute  of  Limitations  of  the  State 
of  Illinois  applliea,  althouj^  as  a  matter  of  fact  in  the 
final  analysis  it  did  not  make  any  difference  whether  the 
laws  of  the  State  of  Ohio  applied  or  the  laws  of  the  State  of 
Illinois,"  as  under  the  facta  plaintiff  would  he  entitled  to 
a  judgment  on  the  notes  under  the  laws  of  either  state, 

There  are  ten  notes;  all  were  executed  in  Gle^ieland, 
Ohio,  June  23,  1924,  made  by  defendant,  Herbert  Stoner,  and 
payable  to  plaintiff,  Floyd  Stoner.  Each  contained  a  power  of 
attorney  authorizing  confession  of  Judgment  after  the  notes 
became  due.  They  aggregated  $42,S60,  and  were  payable  respectl%'ely 
6,  12,  15,  18,  21,  24,  27,  SO,  33  and  36  months  after  date  and 
that  "each  note  contained  an  acceleration  clause. "  Counsel  for 
defendant  say:n*The  first  note  matured"  December  23,  1924,  and 
the  last  June  23,  1927,  The  present  suit  was  started  on  August 
21,  1940,  16  years  and  2  months  after  the  firrt  note!  mat«3fsd  and 
13  years  and  2  months  after  the  last  inatured.   Counsel  then 
refer  to  SSctions  16  and  20,  of  our  Statute  of  Limitations 
(oh,  83,  111,  Rev,  Stats*  1943)*  Section  16  provides  that  : 
"Aetlons  on  bonds,  promissory  note»,  ♦*♦  shall  be  eoromenoed  with- 
in ten  years  next  after  the  cause  oflactloii  accrued,"  ili»d  §20 
providesS  "When  a  cause  of  action  has  arisen  in  a  State  or 
Territory  out  of  this  State,  or  in  a  forelign  country,  anS.  by  the 
lavs  thereof,  an  action  thereon  can  not  be  maintained  by  reason 
©f  th«  lapse  of  time,  an  action  thereon  shall  not  be  maintained 
in  this  State,"  It  is  agreed  that  no  payment  or  ne?r  promise  to 
pay  was  made. 

On  the  other  side,  counsel  for  plaintiff  contend  that 
since  plaintiff  was  a  resident  of  Illinois  on  and  prior  to  the 
date  the  notes  v,^re  executed  and  continued  to  reside  in  Illinois 
continuously  from  that  time,  and  slncerHerbert  prior  to  and  at 
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the  time  of  the  execution  of  the  notes  was  a  resident  of  Ohio 
and  contintd  to  Ise  a  resident  of  that  state  until  1936  when 
he  oame  to  Illinois,  the  right  to  sue  on  the  notes  was  not 
barred,  and  counsel  relies  on  Section  18  of  our  Limitations 
Act  which  providesJ  "If,  vHen  the  cause  of  action  accrues 
against  a  person,  he  is  out  of  the  state,  the  action  may  he 
coismenced  within  the  times  herein  limited,  after  his  coming  into 
or  return  to  the  state,"  and  therefore  the  statute  did  not 
comence  to  run  until  Herbert  removed  to  Illinois  in  1956. 

CoxmsGl  for  Herbert  contend  that  the  evidence  fails  to 
show  that  plaintiff  was  a  resident  of  Illinois  prior  to  and  at 
the  time  of  the  execution  of  the  notes  and  that  tii«  burden  of 
proof  was  on  him  to  establish  this  fact,  while  on  the  other  hand, 
oouasel  for  Floy*  take  the  opposite  view  of  the  evidence  Bnd. 
eay  that  it  clearly  proves  Floyd  was  a  resident  of  Illinois 
prior  to  and  at  the  time  of  the  execution  of  tlit  notes.  We 
think  plaintiff's  contention  must  be  sustained. 

The  evidence  is  to  the  effect  that  prior  toi!a923,  the 
Stoner  Restaurant  Oompanjr,  a  om^vmm^,  m^  ^pet^lJae  a 
restaurant  in  Cleveland,  Plaintiff  testified:  "I  otm«d  56  per 
cent  of  the  stock.  I  sold  my  BOf^   in  June,  1923.  Herbert  gave 
me  so  much  in  cash  and  so  much  in  notes.  I  think  the  original 
notes  were  for  $52,500."  That  he  filed  suit  a^ihst  Herbert  in 
Ohio  on  the  balance  due  on  the  notes  and  heA  a  judgment  against 
him;  -Th«i  tliey  got  into  financial  difficulties. "   "Bankruptcy 
trouble  down  there.  I  was  in  Ghloago,  they  called  me  down 
there  and  Herbert  made  a  deal  with  th«  creditors  in  which  they 
wanted  my  stock  voted  out.«  That  Herbert  paid  him  ^0,000  and 
^ae  out  the  new  notes  Cthe  notes  in  sul^3  ^hat  plaintiff  was 
not  at  any  of  the  creditors'  meetings  in  the  bankruptcy  pro- 
oeeding.  "I  lived  in  Chicago  at  that  time."  That  plaintiff  had 
the  notes  in  his  possession  since  the  time  they  were  executed  - 
June  23,  1924;  that  he  saw  his  brother  frequently  between 
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June,  1924  and  March,  19E7.  That  he  nerer  made  any  demand  on 
Herbert  for  the  payment  of  the  Judgment  in  Clevelend.  The 
witness  further  testified  tlmt  after  Herbert  paid  him  the 
,no,000  and  executed  the  new  notes,  that  Herbert  "operated 
the  restaurant  alone"  in  Clevel^d.  That  he  ma  not  a  party 
tobthe  filing  of  the  bankruptcy  proceedinge  in  Olevd^d, 
«MP.  Horwit.  asked  me  to  come  to  Cleveland,  He  had  me  come 
down  there  three  or  four  timee,  I  think  I  saw  Herbert  every 

time  I  was  there." 

Herbert,  on  croe.-examlnatlon.  te.*lflea  that  Ployd  "«ae 
in  Chicago  ana  when  m  had  the  oonferenoe  about  hie  Judgment  In 
01evel«>a  I  thought  he  had  <»«e  to  CleTeland  for  that.  I  had 
„ltten  hiB  a  couple  of  tlmee  prior  to  that,  perhape  April  and 
May  of  1924,  after  he  had  the  Judgment  aealnat  me  mm  time." 
Oouneel  for  Herbert  th«i  quoted  the  following  fro«  the  teetimony 
of  Floyd:  "i.     Have  jriu  eTSf  %*«>•  1»  *>»  reetau«nt  buelnese 
in  Chicago,  beforet  A.  In  1926.  <1.  Ho,  long  have  you  been  In 
the  restaurant  her.1  A.  It  was  I  believe  -SI  when  I  -.ent  out. 
4.  From  <26  to  '31?  A.  That  le  right."  And  counsel  then  say: 
"ihla  testimony  «uld  seem  to  Indicate  that  the  tripe  to 
Chicago  or  eojouraa  therein,  prior  to  1926,  were  mere  vlelte  to 
aete«lne  Its  ai^iiMllty  a.  a  likely  epot  for  an  enterprising 
reetauranteur."  Further  evidence  le  quoted  from  the  record, 
hut  upon  a  oon.iaeratlo»  of  all  the  evidence  In  the  re^rd  we 
are  of  opinion  that  the  finding  of  the  chaneellor  to  the  effect 
that  Floyd  wae  a  resident  of  Chicago,  ae  above  .tated.  Is  bor 
out  by  the  evidence.  We  are  further  of  opinion  that  the  fi 
of  the  chancellor  that  there  wae  but  a  partial  failure  of    - 
slderatlon  for  the  note..  In  that  the  Ohio  judgment  had 
released  or  vacated,  «.d  the  further  finding  that  durlr 
trial  plalntl'f  has  tendered  to  defendant  a  stlpulatlo 
Ohio  judgment  might  be  satisfied,  was  warranted  under 
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Miles  &   xillee.  Ino^_,  v,  MSMLt   252  111.  App.  395. 

V?e  are  further  of  opinion  that  upon  &   consideration  of 
all  the  evidence  in  the  record  and  in  view  of  the  fact  that  the 
aaeter  and  ftie   efaftaoellor  fount  that  plaintiff  ilii  not  proven 
his  right  to  a  partnership  in  the  restaurant  business  conducted 
in  Chicago,  we  wo^^id  not  be  warranted  in  sustaining  plaintiff's 
contention  in  his  cross-appeal, 

'i:hB   decree  of  the  Superior  court  of  Gook  county  is 
affirmed, 

DEOHEE  AFFIBMED. 
Nlemeyer,  P,J.,  and  Matehett,  S,,   concur. 
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LAKE  VIEW  TRUST  AMD  SAVIN&S  BANK, 
a  Corporation, 

Appellant, 


CITY  OP  CHICAGO,  a  Municipal  Cor- 
poration, 

Appellee, 


APPEAL  FROM 

GIROUIT  COURT, 
COOK  COUNT 


MR.  JUSTICE  O'COWNOR  DELIVKRSD  THE  OPINIOK  OP  THE  COUET. 

plaintiff  brought  ari  action  against  defendant  to  j?e  cover 
|JSB,507,44,  being  the  amount  of  interest  which  ac.rued  on  a  Judg- 
ment entered  in  a  condemnation  proceeding  brought  for  the  widealng 
of  north  Ashland  avenue,  Chicago,  Judgment  for  |153,943  was 
entered  Jiily  S6,  1927,  In  the  condeianation  proceeding.  The  face 
amount  of  the  judgment  vas  paid  by  the  City  to  plaintiff  November 
19,  1030. 

The  instant  case  was  brought  Deo«Bber  29,  1933  and  plaintiff 
claims  interest  on  the  face  of  the  Judgment  at  5  per  cent  per  annum 
from  the  date  the  Judgment  was  entered  July  26,  1927,  until  it  was 
paid  November  19,  1930,  The  case  was  heard  before  the  court  with- 
out a  Jury  and  l»h«  interest  claimed,  which  accrued  more  than  5  years 
prior  to  tiie  date  of  the  filing  of  the  suit,  amounting  to  $10,968,44, 
the  court  held,  was  barred  by  the  5  year  Statute  of  Limitations 
and  judgment  was  entered  for  the  balance  of  the  claim,  014,539, 
Plaintiff  appeals  contending  that  the  Judgment  should  have  been 
entered  for  the  full  amount  of  its  claim, 

Goiinsel  for  defendant  say  "Tne  defendant  takes  the  position 
that  the  statute  of  limitations  bars  the  collection  of  interest 
on  a  Judgment  Ts^aioh  has  been  paid,  where  tiie  interest  did  not  accrue 
within  five  years  preceding  the  filing  of  the  suijt.  The  suit  was 
filed  on  December  29,  1953.  The  oourt  adopted  the  defendant's  view 
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and  held  that  Interest  on  the  jT*agment  aocrulng  prior  to  December 
29>  1928  was  barred  by  the  statute  of  limitations."  And  continuing 
counsel  says:   "The  plaintiff  advances  the  argument  that  the 
interest  accrued  from  the  date  of  the  entry  of  the  Judgment  on 
July  26,  1927  aad  was  due  on  Noveaber  19,  1930  nUen   the  judgment 
was  paid;  that  the  statute  of  limitations  did  not  bar  the  claim 
until  five  years  from  the  date  of  the  payment  of  the  judgment. »  vVhen 
the  Judgment  was  paid  November  19,  1930,  the  interest  on  the 
Judgment  was  also  due  and  payable  at  that  time  and  the  instant  case 
having  been  brought  Deoeinber  29,  1933,  a  little  more  than  3  years 
after  the  payment  of  the  Judgment,  we  hold  it  was  not  barred  by  the 
5  year  Statute  of  Limitations.  !Eraoey  v.  shanley,  311  111.  apP.  529; 
Bosden  v.  Milauckaa>  313  111.  App.  311;  People  ex  rel.  1111  M. 
La  Salle  Corp.  v.  City  of  Chicago,  316  111.  APP*  66»: 

Section  S  of  thf  interest  Act  (111.  Rev.  3tat.  1943,  oh.  94) 
provides  that  judgment  "shall  draw  interest  at  tixe   rate  of  five  (5) 
per  centum  per  annum  from  the  date  of  the  same  until  satisfied, « 
And  section  7  of  Ch^ter  77,  111,  Rev,  Stat.  1943,  which  has  to  do 
with  Judgments,  decrees  and  executions,  provides;   "Every  execution 
issued  upon  a  Judgment  shall  direct  the  collection  of  interest 
thereon,  from  the  date  of  the  recovery  of  the  Judgment  until  the 
same  is  paid,  at  the  rate  of  five  per  ^entum  per  annum. » 

The  Judgment  of  the  OlrCuit  court  of  Coolt  county  is  reversed 
and  the  cause  remanded  with  directions  to  enter  Judgment  for  the 
amount  of  plaintiff's  claim. 

REVERSED  AND  REMANDED  \fITH  DIRECTIONS. 
Hiemeyer,  P.  J.,  and  Matchett,  j.  concur. 
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PEOPLE  OP  THE  STATE  OP  ILLINOIS, 
Defendant  In  Error, 


V, 


KaoMm  MUELLim, 

plaintiff  in  Error. 


) 

)  ERROR  TO 

COUNTY  COURT, 
COOK  COUNTY. 


ME,  JUSTICE  0«  CONNOR  DELIVmSD  THE  OPIKIC^  OF  THE  COURT. 

An  information  was  filed  against  defendant  charging  him  with 
the  violation  of  §24  of  the  Medical  Practice  Act  (111,  Rev.  Stat. 
1943,  ch,  91. )  Defendant  filed  a  written  motion  to  quash  the  infor- 
mation which  was  overruled a;ad  December  14,  1943,  defendant  entered 
a  plea  of  not  guilty,  there  was  a  Jury  trial,  and  at  the  close  of 
the  evidence  an   order  was  entered  that  the  Jury  "after  hearing  all 
the  evidence  adduced  and  the  arguments  of  counsel,  and  instruction 
from  the  court,  retire  to  consider  of  their  said  verdict.  And  it  is 
ordered  hy  the  Court,  that  the  Jury  having  arrived  at  a  verdict 
shall  sign  and  seal  said  verdict  and  return  into  Court  at  the  hour 
of  10:00  A.M.  Beoember  15th,  a.  D.  X94S. «  On  the  next  day,  December 
15,  the  Jury  retui-ned  their  verdict:   «We,  the  Jury  find  the  defend- 
ant guilty, "  signed  by  each  member  of  the  Jury.  On  the  same  day 
the  court  entered  the  following  order:   «Thls  day,  again  come  the 
parties  to  this  cause,  by  their  respective  Attorneys,  and  the  Jury 
heretofore  empanelled  in  said  cause  bring  in  their  sealed  verdict. 

"V/hereupon  said  defendant  objects  to  the  sealed  Verdict.  There- 
upon said  Verdict  is  opened  in  open  Court  and  said  jury  bring  in 
their  verdiot  and  say 

mwe,  the  Jury  find  the  Defendant  &uilty.  • 

"Thereupon  said  Defendant  moves  the  Court  for  a  new  trial  ot 
said  cause,  which  said  motion  is  hereby  entered  and  the  further 
hearing  continued  to  December  28th,  1943. « 
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on  December  30  an  order  was  entered  denying  defendant's 
motion  for  a  new  trial  and  it  was  ordered  and  adjudged  that 
defendant  pay  a  fine  of  0200  and  |i8  ooets,  Bsfendant  prosecutes 

this  writ  of  error. 

counsel  for  defendant  contends  that  the  court  should  have 
quashed  each  count  of  the  infonaation.  fhe  information  was  in  four 
counts;  in  the  first  count  It  was  charged  that  defendant  on  th©  19th 
day  of  March,  1943,  in  Chicago,  not  then  possessing  a  imlid  license 
to  practice  the  treatment  of  human  ailments,  did  on  that  day 
diagnose  the  supposed  ailment  of  Sustav  Klein  as  gall  hladder.  The 
second  count  eohtalas  gutestantlaily  the  same  i#.egatlons  except  th^ 
it  went  more  into  detail  as  to  what  defendant  did  in  treating 
Klein  by  the  use  of  electric  machine,  etc.  fhe  third  count  is 
similar  to  the  second  except  as  to  the  application  of  electricity, 
etc.,  and  the  fourth  count  madesifflllar  allegations  except  that  it 
charged  that  defendant  unlawfully  maintained  an  office  at  340 
North  central  avenue,  Chicago,  for  the  exraaintaion  and  treatment 
of  persons  afflicted  ©r  supposed  to  he  afflicted  with  any  ailment. 
fhe  argument  of  counsel  for  defendant  is  that  the  informa- 
tion is  insufficient  and  his  raotion  to  quash  should  have  l»esn  sus- 
tained, we  think  this  conteation  cannot  be  sustained,  fhe  informa- 
tion charges  that  defendant,  without  having  a  license,  treated 
Klein  for  an  laieged  human  ailment,  fhls  was  sufficient.  People  v. 
PeYoung,  S09  111.  APP.  525,  affirmed  378  111.  266;  People  v.  Shaver, 
367  111.  339;  people  v.  spencer,  369  111.  S7;  Pfop3.e  v.  Paderegeti  , 
373  111.  197;  people  v.  Kab&na,  383  111.  284;  People  v.  Kabana^ 
Appellate  Court  First  District,  #42862,  opinion  filed  February  28, 

1944. 

Qttstav  Klein  testified  that  he  was  an  inspector  in  the 
Department  of  Registration  and  Education  and  had  been  so  employed 
for  about  three  and  one-half  years.  That  on  March  18,  1943,  he  made 
an  insoeotion  of  defendant's  office  at  340  North  central  avenue. 


.fi 


«,*>  0?»  '«r<r™»r>i^(I  «0 


*'i'0'S1S    to  *l'm-    E. 


,  1 J        t  _     .  ;  .J  .  ^.  . 


ItuI      fCit. -V.X       f> 


t.rrnl!5i:"t*ti:r.ni  «4i   rr, .': 


.|au-Olffi:: 


J?SI    .III 


.S  i^-i4»il.tJa«o  «1»I;I  V 


f^'^:   'iissrl-^i.^c  -f:/ 


■U^'  it 


3, 

m  m^  mmUmf$*    Wm%  WM^m  «eit  various  «ly»et3^iiaJl  met0Xm9 

wttmm  liKi  Mttt  M»  ma.  «3i«  r^lir  ii&#*M9  %f^t^g»3!^ii.ii^ia».    0#f«md«> 
«at  t^M  a«k«4  Mtt  U  9m»  imt^  tm  mzt  mmg  md.m  m  mAp  m& 

vAtm-m*m  ^mMm  §m  mm  #i^  mm  m^  mm$    ^mm§  "^»  f^»  ^^ 

IM  mik  *t  a^wil  $  »*t^u»^  In  ^i«.  0MUmmm    Ai  ^£^t  Urn  Wmrn  mm 

ifi%wis«  U  m^  m  ^to  tsaiU  ^i  Ue  mm  m  Mi  lm#fe*    i«  mm  hm^m 
%m  %%m^i9  wmam  mM  m^tA^  t^mt^^  tHai^s  t^  both  knees  f^i*  ai^ut 
id  i^lmsm**    m  mm  Itai  I^M  u  $^mi  0iN^r  «sii  Ms  msim^  «M«ii  £ii» 

$M  tsm  Mfim  m  «^ii  iir  ##»!  m  mm  mm  pi^i  m^mmmt 
wmm  ^^  ^^«  -^>^  ^  «^^  ^^^  ^^  situm  ^«t  IM  «IA  ait  t@ii 

Mtti  AS  t«a%t«l«4  *•  W  «i«ia#  i^  «*«  «^t,  prescribe     mt  9^m%rlGaX 


•MoltBr  ^SW 


odTlioaSiq  41 


tr«atiaent  for  hl».  That  h«  did  not  give  Klein  a  pill  to  take. 
Re  testified  that  he  aadntained  an  office  at  540  North  central 
avenue,  where  he  had  a  «hlood  pressiire  machine*  but  he  did  not  use 
it  on  Klein.  He  denied  haTing  treated  Klein  at  all* 

on  crose-exaJBination  he  testified:  w^han  a  fellow  comes 
around  once  in  a  while  and  wants  to  find  out  what  is  wrong  with 
his  la«dk  or  the  knees  we  have  a  regular  man  that  he  has  to  see  and 
after  he  has  concluded  his  diagnosis"  we  ask  him  to  leave  a  sample 
of  hie  urine  so  we  can  make  a  urinalysis.  Ahd  that  this  is  done 
by  a  physician  whom  defendant  consults;  that  several  physicians 
refer  patients  to  defendant;  that  he  received  the  #4.75  from  laeln 
which  was  paid  to  the  laboratory  for  the  urinalysis. 

APaa  pobana,  called  by  defendant,  testified  that  she  was  em- 
ployed by  Mueller  ©n  the  ISth  and  19th  of  March;  that  Klein  was  in 
ISm   office  on  the  19tli  and  that  she  did  not  hear  defendant  tell  him 
he  was  suffering  fr©m  gall  bladder  trouble,  ^ae  also  denied  that 
Klein  sae  treated  electrically  as  he  had  testified  or  that  defend- 
ant had  given  Klein  a  pill.  She  corroborated  the  defendant  as  to 
the  urinalysis. 

Counsel  for  defendant  contends  that  the  court  erred  in 
directing  a  sealed  verdict  and  in  permitting  the  Jury  to  separate 
with  out  defendant's  consent  and  that  the  court  ejn^ed  in  denying 
defendant  the  ri^t  to  poll  the  jury.  The  order  of  December  14, 
1943,  from  which  we  have  above  quoted^re cites  that  after  the  jury 
heard  all  the  evidence  and  arguments  ef  eoimstX  and  instructions 
from  the  courtnthey  retired  to  consider  of  their  v«rdict,  and  it 
was  ordered  that  the  jury,  having  arrived  at  their  verdict,  should 
sign  and  seal  and  return  the  verdict  int©  court  the  next  morning 
at  10  o'clock  and  the  ve  -diet  of  the  jury  appears  in  the  record, 
having  been  returned  December  15th.  The  record  fails  to  disclose 
that  counsel  for  defendant  made  any  objection  to  the  jury  returning 
a  sealed  verdict  and  there  is  nothing  to  show  that  defendant  did 
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not  consent  to  tha   order.  In  tiaeae  olrcumstances  defendant  Is 
not  in  a  poaitioa  to  oomplain.  people  v«  Meyer«  331  111,  608. 
In  that  case*  Meyer  was  tried  on  an  indictment  for  murder.  He 
was  connoted  of  jnanslaughter.  it  ifas  contended  that  the  court 
erred  in  not  keeping  the  jury  together  durin#vthe  trial,  in  charge 
of  a  sworn  officer,  but  permitted  them  to  separate  during  the 
recess  of  the  court  and  at  night.  After  mafclng  this  statement 
the  court  said:   "The  reoord  docs  lOt  show  that  the  plaintiff  in 
error  objected  to  the  separation  of  the  Jury. «  The  court  then 
discussed  some  authorities  and  held  that  irtiere  the  reoojpd  does  not 
show  defendant  objected  to  the  separation  of  the  Jury  during  the 
progeess  of  the  trial  and  there  is  no  tiling  to  show  that  he  did,  the 
presumption  will  be  indulged  that  he  did  consent. 

For  the  iam#  rea§§n  we  are  further  of  opinion  that  defendant 
Cannot  complain  that  he  was  deprived  of  his  right  to  poll  the  jury. 
AS  stated,  no  objection  was  made  to  the  jury  returning  a  sealed 
verdict  and  there  is  nothing  to  show  that  the  jury  was  or  was  not 
polled, 

we  are  f^^ther  of  opinion  that  the  contention  of  defendant 
that  the  verdict  Is  contrary  to  the  law  and  to  the  evidence  and 
that  defendant  was  not  proven  giiilty  beyond  a  reasoiiabl©  doubt 
cannot  be  sustained.  We  have  above  set  forth  substantially  all  the 
evidence  and  tiiinfc  it  clear  '^m^.i^  jury  iser©  warranted  in  finding 
defendant  was  guilty  beyond  all  reasonable  doubt. 

The  Judgment  of  the  county  court  of  Cook  county  is  affirmed. 

JUDQMSNT  AFFIRMED. 
Niemeyer,  P.J.,  aad  llatchett,  j,,  concur. 
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IK  THE 
APPELLATE  COURT  OF  ILLINOIS 
SECOND  DISTRICT 
MA^  TERM  A.  D.  1944 


AGNES  M.  BECKER, 


FHAI«  KSTTER, 


Appellee, 


Appellant, 


Appeal  from 
County  Court  of 
Lake  County 


Dove.  P.  J. : 

On  November  27,  1942,  Agnes  M.  Becker,  appellee, 
obtained  a  Judgment  by  confession  against  Frank  Ketter,  appellant, 
in  the  county  court  of  Lake  County,  on  account  of  rent  for  a 
garage  building  in  ttie  City  of  Highland  Park,  for  the  months  of 
February,  March,  April,  May  and  up  to  June  15,  1942,  at  |175.00 
per  month,  less  |90.00  received  from  a  sub  lessee,  plus  :|75.00 
attorney's  fee,  the  judgaent  aggregating  #772.50.  On  December 
31,  1943  the  defendant  filed  his  verified  motion  to  open  the 
judgment  and  for  leave  to  defend.  The  plaintiff  filed  a  counter 
motion  on  the  merits,  and  upon  the  hearing  of  the  motion,  without 
any  testimony,  the  trial  court  entered  an  order  denying  the  motion 
as  to  all  of  the  Judgment,  except  as  to  the  item  of  $175.00  as 
rent  for  the  month  of  February,  1942,  and  as  to  that  item  opened 
the  Judgment,  with  leave  to  defend,  and  placed  the  cause  on  the 
trial  calendar.  The  defendant  filed  his  notice  of  appeal  and 
served  the  plaintiff  with  a  copy  thereof  and  proof  of  service 
duly  filed.  Therefor  the  trial  court  defaulted  appellee  for 
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failure  to  appear,  and  reduced  the  Judgment  by  the  amount  of 
4175.00. 

Appellee  concedes  that  the  rent  for  February,  1942 
should  not  have  been  included  in  the  Judgment  and  Insists  that 
It  was  so  included  Inadvertantly.  Appellant's  motion  alleges 
he  had  no  knowledge  of  the  Judgment  prior  to  the  institution  of 
garnishment  proceedings  thereon  a  few  days  prior  to  the  filing 
of  his  motion.  This  is  not  disputed,  and  no  question  of  his 
diligence  is  involved. 

A  copy  of  the  lease  upon  which  the  Judgment  is  predi- 
cated, attached  to  the  original  complaint  as  an  exhibit,  and 
dated  June  6,  1939,  discloses  that  appellee  leased  the  premises 
to  Hoooo  Goscarelli  for  the  term  commencing  June  15,  1939  and 
ending  June  14,  1942,  inclusive,  at  a  monthly  rental  of  *165.00 
per  month  to  December  14,  1939,  and  1175.00  per  month  thereafter, 
the  rent  payatdLe  monthly  in  advance  on  the  15th  of  each  month. 
The  lease  contains  oonvenants  that  the  lessee  received  the 
premises  in  good  order  and  repair,  that  he  shall  so  keep  the 
same,  and  return  them  to  the  lessor  upon  termination  of  the 
lease  in  the  same  condition,  loss  by  fire  and  reasonable  wear 
and  tear  excepted.  Appellant  became  the  assignee  of  the  lease, 
with  appellee's  consent,  on  July  1,  1940.  By  appellant's  accept- 
ance of  the  assignment  he  assumed  and  agreed  to  perform  and  keep 
all  the  covenants  of  the  lessee. 

The  motion  to  open  the  Judgment  alleges  that  the  former 
lessee  had  paid  the  rent  to  and  including  July  14,  1940;  that 
on  July  9,  1940,  appellant  paid  appellee  ^175.00  for  the  rent  com- 
mencing July  15,  1940  to  and  including  August  14,  1940;  and 
that  thereei'ter  he  paid  appellee  the  sum  of  |175.00  for  the  current 
rent  of  each  and  every  month  up  to  and  including  the  payments 
made  on  January  10,  1942,  by  check  Mo.  403  In  the  amount  of  |175.00, 


-2- 


which  paid  the  rent  from  January  15,    1942  to  February  15,   1942, 
and  by  check  No.    421  dated  February  4,    1942  which  paid  the  rent 
to  March  15,   1942.      The  motion  further  alleges  appellant's  com- 
plaint to  appellee  of  the  bad  state  of  repair  of  the  walla,    the 
roof,    and  the  heating  plant,    due  to  their  age  and  deterioration, 
her  refusal  to  make  any  repairs,   and  the  making  of   such  repairs 
by  appellant  as  were  possible  without  extensive  struot^ural  work; 
that  appellant  had  a  sub-tenant  paying  ^75.00  per  month  for  part 
of  the  building,  who  complained  of  the  bad  state  of  repair,   and 
whom  he  released  from  his  contract  on  March  15,   1942,    (the  date 
when  the  motion  alleges  appellant  vacated  the  premises),    and  that 
thereafter  appellee  reduced  the  sub-tenant's  rent  to   |30.00  per 
month.     Paragraph  (f)   of  the  motion  alleges:      "That  the  plaintiff 
advised  the  defendant  that  she  intended  to  sell  the  premises  and 
would  make  no  repairs  to  the  premises  and  wanted  defendant   to 
consent  to  vacate  the  premises  upon  plaintiff's  securing  a  pur- 
chaser,  and  that  defendant  agreed  to  and  did  surrender  the  premises 
on  to-wlt  the  15th  day  of  March,    A.D.    1942."     The  motion  further 
alleges  that  appellant  Is  not  Indebted  to  appellee  In  any  sum 
whatsoever,   and  prays  that  the  Judgment  be  opened,   with  leave  to 
file  an  answer,    and  for  a  trial  by  Jury.     The  two  checks  above 
mentioned,   bearing  appellee's  endorsement,   and  paid  by  the  bank 
on  which  they  were  drawn,   were  attached  as  exhibits  to  the 
motion.     On  the  reverse  side  are  the  words:     "Garage  Rent  January 
1942"  on  one  of  them,    and  the  words:      "Garage  February  1942"   on 
the  other. 

The  counter  affidavit  alleges  the  lease  and  its  assign- 
ment;   that  appellant  paid  the  rent  from  July  1,   1940  for  the 
month  of  July,   on  or  about  July  9th,    and  not  for  the  period 
from  July  15th  to  August  15th,   1940;   and  denies  that  appellant 
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made  monthly  payments  of  rent  from  the  15th  day  of  each  month 
to  the  l&th  day  of  the  following  month;   alleges  that  the  premises 
were  in  good  condition  at  the  time  of  the  execution  of  the  lease, 
and  wei^  so  received  by  the  lessee  and  3y  appellant;  and  that 
it  was  the  duty  of  appellant  to  make  all  repairs;  denies  the 
allegations  of  paragraph  (f)  of  the  motion,  or  any  agreement  to 
have  the  premises  surrendered  by  her;  and  alleges  that  in  the 
first  part  of  January,  1942,  appellant  told  her,  by  telephone 
that  the  government  was  releasing  all  automobile  releases,  and 
that  he  would  not  pay  any  more  rent,  to  which  replied  that 
appellant  was  not  running  an  automobile  business,  but  a  taxioab 
business,  and  that  she  would  hold  him  to  his  lease;  and  that 
appellant  vacated  the  premises  in  January,  1942. 

fhe  words  on  the  back  of  the  two  checks  mentioned  do 
not  destroy  the  effect  of  the  allegation  that  the  checks  were 
in  payment  of  the  rent  up  to  the  15th  of  the  following  month. 
That  was  a  matter  to  be  determined  by  proof.  Regardless  of 
any  question  as  to  repairs  and  whose  duty  it  was  to  make  them, 
the  allegation  that  appellant  vacated  the  premises  on  March  15, 
1942,  by  agreement  with  appellee,  and  the  allegation  as  to  the 
payment  of  rent  each  month  up  to  the  15th  of  the  following  month, 
and  up  to  and  including  the  date  of  the  alleged  vacation  of  the 
premises  by  agreement  with  appellee,  make  a  prima  facie  de- 
fense on  the  merits  to  the  whole  of  appellee's  demand.  These 
allegations  sufficiently  comply  with  the  requirements  of  Supreme 
Court  Rules  26  and  15  (111.  Rev.  Stat.  1943,  chap.  110,  pars. 
259.26  and  259.15)  and  are  not  mere   conclusions,  as  claimed  by 
appellee.   (Moore  v.  Monarch  Distributing  Co.,  309  111.  App. 
339.)   Furthermore,  appellee  having  failed  to  question  the  suff- 
iciency ot   the  motion  in  the  trial  court  is  precluded  from  doing 
so  on  appeal.   (Kent  v.  ilhomberg,  238  111.  App.  328.) 
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Rule  26,  above  mentioned,  provides  that  if  the  motion 

and  affidavit  disclose  a  prima  faoie  defense  on  the  merits  to 

the  whole  or  a  part  of  the  plaintiff's  demand,  the  court  shall 

set  such  motion  down  for  a  hearing,  that  the  plaintiff  may  file 

counter  affidavits,  and  that  if,  at  the  hearing  upon  such 

motion,  it  shall  appear  that  the  defendant  has  a  defense  on  the 

merits  to  the  whole  or  a  part  of  th©  plaintiff's  demand  and  that 

he  has  been  diligent  in  presenting  his  motion  to  open  such 

Judgment,  the  court  shall  then  sustain  the  motion  either  as 

to  the  whole  of  the  judgment  or  as  to  such  part  thereof  as  to 

wnioh  a  good  defense  has  heen  shown,  and  the  case  shall  theresi'ter 

proceed  to  trial,  and  the  complaint,  motion  and  affidavit,  and 

counter  affidavits  shall  constitute  the  pleadings  unless  the 

parties,  or  either  of  them,  shall  ask  leave  to  file  further 

pleadings.   The  rule  manifestly  limits  the  scope  of  the  hearing 

on  the  motion  to  the  questions  of  whether  it  discloses  a  prima 

facie  defense  and  diligence  of  the  defendant  in  presenting  it. 

By  the  terms  of  t  ;e  rule,  if  these  matters  appear  on  the  hearing, 

as  they  do  in  this  case,  the  ooui't  is  required  to  grant  the  motion 

and  set  the  cause  down  for  trial.  The  cause  should  have  been  tried 

on  the  pleadings  and  not  on  the  affidavit  or  affidavits,  and  it  was 

error  to  deny  the  motion  to  open  up  the  Judgment  as  a  whole. 
Ate..    ^s,3^*0fj/^'3'2-i3'%iS'*3X(ff. 

(Kolm«tr^v.   Moore,.  55  K.E.    (2d)    524,    525  and  oases  there  cited;) 
Walrus  Manufacturing  Go.   vs.   './iloox,   303  111.   App.   286;   Stranak 
V.   Tomasovlc,    309  111,   177.)     Analagous  to   the  holding  in  those 
oases,    is  the  decision  in  Dlversey  Liquidating  Corporation  v. 
Keunkirchen,   370  111.   623,   under  an  application  for  summary 
judgment.     The  purpose  of  fiule  26  was  to  clarify  and  simplify 
the  established  practice  and  not  to  ciiange  it.      (Walrus  Manufact- 
uring Company  v.   Ifviloox,    303  111.   App.    286.) 
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The  order  of  the  trial  court  is  reversed  and  the  cause 
Is  remanded  with  directions  to  proceed  in  accordance  with  the 
views  herein  expressed. 

Reversed  and  remanded  with  directions. 
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Sen.   No.   9978 


Agenda  No»   25 


IN   TIffi 
APPELLATE  COURT  OF   ILLINOIS 
SECOND  DISTRICT 
MM   TERM,    A.D.    1944. 


EDNA  MAST, 

rs. 

S.    a.    MARTY, 


Appellee, 


) 

Appellant,        ) 


Appeal  from 
Circuit  Court 
Bureau  County 


Dove,  P.  J.    : 

Appellee  recovered  a  Judgment  for  $1500.00  against 
appellant  in  the  circuit  court  of  Bureau  County  for  damages  on 
account  of  alleged  Indecent  assault,  and  upon  an  appeal  to 
the  Supreme  Court  of  tills  state  on  alleged  constitutional 
grounds,  the  cause  was  certified  to  this  court  because  no 
constitutional  question  is  involved. 

.Appellant  is  a  chiropractor,  and  has  been  practicing 
his  profession  at  the  City  of  Spring  Valley  since  1922.  He 
was  47  years  old  at  the  time  of  the  trial,  married,  and  the 
father  of  two  oMldren  living  at  home.  Appellee  is  the  wife 
of  a  farmer,  residing  about  ten  miles  northwest  of  Spring 
Valley.  She  was  27  years  of  age  and  had  no  children.  In 
March,  1943,  she  and  her  husband  contracted  with  and  paid  ap- 
pellant for  X-rays  and  treatments  for  each  of  them  covering 
certain  periods.  The  treatments  continued  up  to  August  7, 
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1943.  On  that  evening  the  acts  complained  of  are  alleged  to 
have  taken  place  at  appellant's  office. 

The  three  original  counts  of  the  complaint  charged  that 
appellant,  with  force  and  arms,  beat,  bruised,  crushed,  in- 
jured, and  ill  treated  appellee,  and  tore  her  clothes.  After 
the  Jury  was  empanelled  and  sworn,  but  before  any  testimony 
was  heard,  appellee  was  permitted,  over  appellant's  object- 
ion and  motion  to  withdraw  a  Juror  and  declare  a  mistrial, 
to  file  an  additional  count  charging  that  the  defendant, 
with  force,  did  willfully,  unlawfully,  wantonly,  and  against 
the  will  and  consent  of  the  plaintiff,  and  without  any  fault 
on  her  part,  assault  the  plaintiff,  and  then  and  there  in- 
decently touched,  laid  hands  and  seized  her  in  a  lustful, 
lascivious,  sexual  and  indecent  manner,  (with  details  of  the 
alleged  assault,  not  necessary  to  be  repeated  here),  and  by 
making  indecent  suggestions  and  statements  to  her;  and  also 
then  and  there  forcibly  shook  and  pulled  about  the  plaintiff, 
and  tore  her  dress  in  furtherance  of  his  indecent  conduct  and 
acts  and  sexual  desire.  Each  of  the  second,  third  and  addi- 
tional counts  alledge  physical  and  mental  suffering  and  perma^ 
nent  injury.  Appellant's  claim  that  the  trial  court  erred 
and  abused  its  discretion  in  permitting  the  additional  count 
to  be  filed,  on  the  ground  that  he  v/as  thereby  surprised  and 
deprived  of  making  a  proper  defense,  requires  no  consideration, 
inasmuch  as  the  Judgment  must  be  reversed  and  the  cause  re- 
manded for  other  reasons. 

The  only  two  witnesses  to  the  acts  complained  of  were 
appellee  and  appellant.  She  testified  directly  and  positively 
to  each  of  such  acts,  and  to  her  physical  and  mental  suffering 
as  a  result  thereof,  and  her  testimony  was  sufficient  to  estab- 
lish a  prima  facie  case.  Appellant  specifically  in  detail 
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denied  each  and  all  of  such  acts,  and  testified  that  there  was 
no  Improper  conduct  on  his  part.  The  evidence  discloses  that 
the  office  of  appellant  was  formerly  his  residence  and  faces 
north  with  a  porch  across  the  front.  The  entrance  to  the 
reception  room  Is  on  the  east  end  of  the  porch,  and  south  of 
the  reception  room  is  the  adjusting  room,  which  opens  into  an 
east  and  west  hall,  with  a  ladles'  rest  room  north  of  the  west 
end  of  the  hall,  and  a  mens'  rest  room  south  of  the  same  end  of  the 
hall.  Appellee's  husband  came  with  her  to  appellant's  office 
on  the  night  In  controversy  about  8:30  P.M.  She  received  a 
treatment  in  the  adjusting  room  in  hie  presence,  after  which 
he  left  the  office  for  some  time,  on  another  matter.  Appellee 
testified  that  the  first  acts  complained  of  took  place  in  the 
ladles'  rest  room,  where  she  had  retired  on  a  oot,  at  appellant's 
direction,  to  relax  after  her  treatment,  and  while  her  husband 
was  away  from  the  office;  suiS  that  the  other  acts  charged 
occurred  thereafter  in  the  adjusting  room,  v/hlle  her  husband 
was  in  the  reception  room,  to  which  he  had  meanv/hlle  returned. 
The  testimony  of  these  two  witnesses  as  to  whether  the  ladles' 
rest  room  was  dark  or  lighted  at  the  time  of  the  alleged  acts 
there.  Is  ^k  direct  conflict.  Appellee  testified  that  she  and 
her  husband  left  appellant's  office  at  about  25  minutes  after 
9:00  or  9:30  o'clock  P.M.  and  that  she  told  her  husband  of 
the  occurrences  when  they  were  about  half  way  home. 

A  witness  produced  by  appellant  testified  that  he  took 
a  treatment  at  appellant's  office  on  the  night  In  controversy, 
and  occupied  the  mens'  rest  room,  fixing  the  time  of  his  being 
at  the  office  as  extending  from  about  8:30  or  8:45  P.M.  to 
until  9:30  or  10:00  P.M.  He  testified  that  while  he  was  resting 
he  was  from  30  to  50  feet  from  the  ladies'  rest  room;  that 
while  he  was  at  the  office  he  did  not  hear  appellant  ask  any- 
one a  suggestive  question  to  which  appellee  testified,  and 
heard  no  unusual  noises;  and  that  he  did  not  think  he  saw  ap- 
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pellee  or  her  husband  there  that  night,  and  could  not  sajr 
whether  he  saw  anybody  waiting  or  leaving  when  he  arrived. 

Appellee's  testimony,  standing  alone,  and  being  suf- 
ficient to  establish  a  prima  facie  case,  there  was  no  error  in 
refusing  to  direct  a  verdict  for  appellant,  either  at  the 
close  of  the  testimony  for  appellee,  or  at  the  close  of  all 
the  testimony.   (Todd  v..  S.  S.  Kresge  Co.,  384  111.  524,  527; 
Bartoluooi  v.  Falleti,  382  111.  168,  173;  Merlo  v.  Public 
Service  Co.  of  Northern  Illinois,  381  111.  300,  311.). 

What  actually  transpired  between  the  parties  was  a 
question  of  fact  between  the  plaintiff  and  the  defendant,  as 
they  were  the  only  witnesses  to  the  actual  transactions.  The 
trial  judge  and  the  jury  saw  aj:id  heard  them  testify  and  were 
in  a  better  position  to  judge  of  their  oredibllity  and  the 
weight  to  be  accorded  their  testimony  than  a  court  of  review. 
Those  matters  were  questions  of  fact  for  the  jury,  and  if  the 
jury  had  been  properly  instructed,  we  do  not  think  we  would 
be  Justified  In  holding  that  the  verdict  is  against  the  mani- 
fest weight  of  the  evidence,  as  contended  by  appellant.  The 
evidence  was  conflicting  with  the  positive  testimony  of 
appellee  being  expressly  denied  in  detail  by  appellant,  and 
in  such  a  case  it  is  well  settled  that  the  jury  shell  be  ac- 
curately instructed.   (Illinois  Central  Railroad  Co.  v.  Smiesni, 
X04  111.  App.  194;  Balenovlc  v.  Ansiok,  181  Illl^660.) 

Appellant  claims  that  the  trial  court  committed  revers- 
ible error  In  giving  several  instructions  at  the  instance  of 
appellee.  The  criticism  of  the  first  of  such  given  instruct- 
ions is  that  It  told  the  jury  that  if  they  found  from  the  evi- 
dence, that  the  evidence  preponderated  in  favor  of  the  plaintiff, 
although  the  preponderance  la  slight,  it  will  be  sufficient 


for  the  jury  to  find  the  Issues  for  the  plaintiff.  The  giving 
of  such  instructions  employing  the  v?ord  "8llii;ht''  or  "olear"  has 
been  repeatedly  held  to  be  error.   (Malloy  v.  Chicago  Rapid 
Transit  Co.,  335  111.  164,  171;  Wolozek  v.  Public  Service  Com- 
pany  of  Northern  Illinois,  342  111.  482,  495.)  In  Teter  v, 
Spooner,  305  111.  198,  distinguished  in  the  Malloy  case,  it 
was  held  that  the  error  was  not  sufficient  to  reverse  the 
Judgment,  because  the  verdict  could  not  have  been  othervrise 
on  the  evidence,  but  that  is  not  the  situation  in  the  case 
at  bar,  where  the  evidence  is  in  direct  conflict. 

The  2nd,  8th  and  9th  instmictions  Improperly  referred 
the  jury  to  the  complaint  for  appellee's  charges  against  ap- 
pellant, without  any  statement  in  sjiy  of  the  instruotiona  of 
the  contents  of  such  charges  as  stated  in  the  complaint.  It 
is  not  proper  for  the  complaint  to  go  to  the  jury,  and  in- 
stzMctlons  should  not  refer  the  Jury  to  it  to  ascertain  the 
charges  or  the  damages  claimed.   (Laughlin  v.  Hopklnson,  292 
111.  80,  85;  Krleger  v.  Aurora,  Elgin  and  Oiiicago  Railroad 
Co.,  242  111,  544,  548j  Baker  &  Reddiok  v.  Summers,  201  111. 
52,  56.) 

The  4th,  5th,  3th  and  9th  instructions,  although  couch-. 
ed  in  varying  language,  were  practically  identical  on  the  law 
of  damages  based  on  appellee's  pain  and  suffering.  There  is 
no  justification  for  repetition  of  the  same  instruotion,  even 
though  they  are  correct  as  a  matter  of  law.   (Thompson  v. 
Hughes,  286  111.  128,  136.)  This  is  particularly  true  where 
the  case  is  close  on  the  facts,  and  the  evidence  is  such  as  to 
touch  the  sympathy,  or  the  passion  or  prejudice  of  the  jurors. 

The  third  instruction  told  the  jury  that  the  unlawful 
touching  of  one  person  by  another  constitutes  an  assault  and 
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battery  under  the  law;  that  the  degree  of  violence  used  In 
such  unlawful  touching  is  immaterial;  and  that  if  the  Jury  be- 
lieved from  the  greater  weight  of  the  evidence  that  the  defend- 
ant did  touch  or  place  his  hands  or  any  part  of  his  person  on 
the  plaintiff  in  a  wrongful  or  unlawful  manner,  "then  you 
should  find  the  defendant  guilty  and  assess  such  daraages  in 
favor  of  the  plaintiff  against  the  defendant  as  you  may  be- 
lieve under  the  instructions  of  the  court,  and  by  the  greater 
weight  of  the  evidence,  should  be  allowed  to  the  plaintiff." 
TMs  instruction  embraced  punitive  damages,  although  not  ex- 
pressly mentioned  by  that  term,  and  erroneously  invaded  the 
province  of  the  Jury  in  telling  thera  that  they  should  allow 
such  damages  if  they  found  the  facts  to  be  as  stated,  instead 
of  telling  them  they  might  allow,  or  were  at  liberty  to  allow 
such  damages.   (Consolidated  Coal  Company  v.  Haennl,  146  111. 
614,  628;  Wabash,  St.  Louis  and  Pacific  Hallway  Go.  v.  Rector, 
104  111.  396,  303.)  fhe  instruction  in  effect  directs  a  ver- 
dict and  could  not  be  cured  by  any  other  given  instruction. 

The  4th  and  9th  Instructions  did  not  limit  the  dejnages 
recoverable  to  appellee's  pain  and  suffering  from  the  alleged 
injuries  inflicted  by  appellant,  but  covered  pain  and  suffer- 
ing from  her  physical  injuries  in  general.  There  is  in  the  record 
testimony  that  she  had  fallen  down  stairs,  and  had  pain  in  her 
shoulders  and  side,  and  that  her  nose  and  one  ankle  had  been 
injured  from  other  causes.  The  instructions  were  erroneous  in 
tills  respect.   (Oarvey  v,   Chicago  Railways  Co.,  339  111.  276,  289: 
Illinois  Central  Ralliroad  Company  v.  Johnson,  221  111.  42,  49.) 

The  28th  Instruction,  in  telling  the  Jury  that  if  they 
believed  from  the  evidence  that  the  defendant  assaulted  the 
plaintiff,  as  testified  to  by  her,  then  they  were  Justified  In 
finding  the  defendant  guilty.  Improperly  singled  out  and  called 
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attention  to  the  testimony  of  the  plaintiff.   (New  York  Central 
Railroad  Go.  v.  Kinsella,  324  111.  339,  345:  Chicago  and 
Eastern  Illinois  Railroad  Go.  v.  Burridge,  211  111.  9,  13.  Walsh 
V.  Chicago  Railways  Go.,  294  111.  586,  595  -  596.) 

The  vice  of  the  5th  and  6th  instructions  on  the  question 
of  punitive  damages  la  that  they  mention  only  indecent  assault, 
and  omit  any  reference  to  the  defense  that  the  alleged  assaults 
were  raade  only  in  making  professional  adjustments  with  no  more 
than  necessary  force.  The  jury  might  well  have  assumed  that  the 
court  believed  that  theaseaults,  if  any,  were  indecent.  The  jury 
should  have  been  left  free  to  determine  tlie  character  of  the  alleged 
assaults.   (Collins  v.  VJaters,  54  111.  435,  488,  489 j  Nyman  v. 
Manufacturers  and  Merchants  Life  Ass'n.  262  111.  300,  308.) 

Thirty  instructions  were  given  at  the  instance  of  appellee, 
and  fourteen  at  the  instaiioe  of  appellant.  The  practice  of  giving 
a  large  number  of  instructions  has  often  been  oondenmed  as  likely 
to  confuse  rather  than  to  enlighten  the  jury.  The  issues  in  this 
case  were  not  complicated  and  thetestlmony  was  not  voliiminous.  The 
applicable  lav?  could  have  been  covered  by  a  few  instructions. 

Over  objection,  appellee  was  permitted  to  testify  as 
to  appellant's  financial  worth  by  hearsay  evidence  of  what  her 
lawyer  told  her  that  someone  else  had  told  Mm.  The  trial  court 
permitted  appellant  to  be  cross-examined,  over  objection,  on  the 
subject  of  his  financial  worth  which  was  entirely  outside  the  scope 
of  his  direct  examination.  This  was  Improper. 

It  is  unnecessary  to  discuss  other  grounds  urged  for 
reversal.  Because  of  the  errors  mentioned,  the  Judgment  is 
reversed  and  the  Cause  is  remanded  to  the  circuit  court  for  a  new 
trial. 

Reversed  and  remanded. 
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IK  THE  APPELLATE  COURT  OP  ILLINOIS 
SECOND  DISTRICT 
MAX  TERM,  A,  D.  1944 


EmVARD  A.  ELLIS, 

APPELLANT, 
VS. 

RALPH  KEELING, 

APPELLEE . 


APPEAL  PROM  THE  CIRCUIT 
COURT  OF  LAKE  COUKTY. 


HUPPMAIT,  J. 

This   is  an  action  by  appellant  for  possession 
of  a  residence  property  located  in  Llbertyville, 
Lake  county.  Appellant  rented  or  leased  the  house 
to  appellee  on  Kovember  1,  1940,  at  a  rental  of 
#32.50  per  month.  This  appears  to  have  been  the 
monthly  rental  on  March  1,  1942,  when  the  rent  con- 
trol act  became  effective.  Appellant  demanded  the 
monthly  rent  be  increased  to  #35.00,  Appellee  re- 
fused. Appellant  began  a  series  of  correspondence 
with  the  local  administrator  of  the  O.P.A.  regarding 
eviction  of  appellee.  Subsequently  this  suit  for 
possession  was  Instituted  in  the  Circuit  Court  of 
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Lake  cotmty.   It  Is  predicated  upon  a  claim  by  appell- 
ant that  he  seeks  possession  of  the  house  for  imraediate 
use  and  occupancy  as  a  dwelling  for  himself  and  facilly. 

While  it  does  not  appear  in  the  record  under  wiiat 
section  of  the  rent  regulation  appellant  was  proceeding, 
the  attorney  for  the  O.P.A.  in  his  cross-examination  of 
appellant,  stated  to  the  trial  court  that  appellant's 
complaint  and  testimony  were  insufficient  and  did  not 
comply  nor  satisfy  the  regulations  of  the  0,P.A,  regard- 
ing eviction  upon  the  ground  herein  involved.  The 
attorney  refers  to  regulation  provision  under  Sec.  6A, 
and  to  paragraph  9  of  regulation  -under  Sec.  6A6.  We 
find  no  further  information  in  regard  to  the  above 
designated  regulations,  except  a  general  reference 
thereto  hy  t2ae  governijient  attorney  in  his  testiifiony  as 
a  witness.  Eere,  he  refers  to  notice  DD  108,  which  was 
appellant's  notice  to  the  O.P.A.  of  the  coinmencement  of 
tills  suit.  The  government  attorney  in  his  testimony 
denies  that  any  notice  was  sent  out  by  the  ofxice  of 
the  O.P.A.  to  either  the  appellant  or  appellee  pursuant 
to  appellant's  notice  DD  100.  The  court  dismissed  the 
complaint,  and  appellant  brings  this  appeal. 

The  action  of  the  trial  court  was  based  upon  a 
finding  of  fact  that  appellant  was  not  in  good  faith 
in  endeavoring  to  obtain  possession  of  the  premises 
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for  occupancy  for  his  own  use.  Although  it  dooa  not 
appear  from  the  record,  w©  assume  the  piKjceeding  was 
under  rent  r©g\ilation  Ko,  6  (b)  (2),  Under  this  sec- 
tion. It  would  appear  that  Mien  a  certificate  of  re- 
moval is  issued  by  the  0«P«A.,  the  intent  thereof 
would  be  to  authorize  the  applicant  to  whom  the  certi- 
ficate issued,  to  pursue  his  remedy  for  removal  in 
accordance  with  local  law,  at  the  expiration  of  three 
months  after  date  of  issuance  of  the  certificate,  and 
that  a  notice  reqxiired  by  local  law  might  be  given 
prior  to  the  expiration  of  the  three  months  period, 
since  it  may  run  concurrently*  This,  as  we  binders tand 
it,  is  according  to  interpretation  made  of  rent  regula- 
tion 6  (b)  (2)  — V  (Isstied  Nov,  30,  1942).  Mo  certifi- 
cate of  removal  was  issued  to  appellant  by  the  O.P.A. 
In  this  case. 

We  find  no  reversible  error  in  the  record.  The 
Judgment  of  the  trial  court  is  therefore  affirmed. 

Judgment  affirmed. 
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aEN.    NO.    9959 


AGENDA  NO.    9 


IN  THE  APPELLATE  COURT  OF  ILLINOIS 
SEOOilD  DISTRICT 
MAY  TERM,  A.  D.  1944 


FLORENCE  SMITH,  CONSERVATOR 
OF  LESTER  SMITH,  AN  INCOM- 
PETENT PERSON, 


APPELLEE, 


VS. 


Mine  WAGON  DRIVERS'  UNION, 
LOCAL  No.  753,  INTERNATIONAL. 
BROTHERHOOD  OP  TEMSTERS, 
CHAUFFEURS,  STABLBJ.IEN  AND 
HELPERS  OF  AlvIERICA,  ST  AL . , 

APPELLANTS. 


APPEAL  PROM  THE  CIRCUIT 
COURT  OF  DuPAGE  COUNTY. 


HUPPlvlAN,  J. 

This  is  an  action  to  enforce  a  contract  between  the 
member  ana  the  derendsait  union,  and  to  recover  sick  and 
disability  benefits  thereunder.  Lester  Smith  became  a 
member  on  or  about  Januai^y  1,  1924.   At  that  time  the 
by-laws  effective  January  1,  1922,  were  in  force.  These 
by-laws  remained  in  force  to  and  Including  December  31, 
1935.   In  March,  1925,  the  said  member  was  injured  while 
engaged  in  the  performance  of  his  duties  as  employee  of 
the  Borden  Dairy  Company.  He  received  benefits  from 
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appellant  union  pursuant  to  the  by-laws  of  1922.  Upon 
Ms  recovery,  he  returned  to  work  for  the  Borden  Dairy 
Company,  and  continued  in  its  employ  -antll  about  November, 
1928,  when  due  to  mental  trouble  he  was  rendered  disabled 
and  unfit  to  work.  He  was  coKimltted  to  the  hospital  for 
the  insane  at  Elgin,  in  January,  1929,  and  has  remained 
a  patient  there  ever  since.   Appellant  union  naade  disability 
and  sick  benefit  payments  to  the  member's  wife  and  children 
to  August  1,  1936,  when  it  discontinued  payment  of  benefits 
and  refused  to  resume  same. 

Appellee,  the  wife,  instituted  this  suit  as  conserva- 
tor for  ttxe  member.   The  arrearages  as  set  up  in  disabil- 
ity payments  are  based  upon  those  as  fixed  by  the  by-laws 
of  1922.   On  January  1,  1936,  the  by-laws  in  regard  to 
sickness  and  disability  benefits  were  changed.   However, 
the  member  being  in  good  standing,  and  becoming  disabled  , - 
while  the  1922  by-laws  were  in  existence,  had  acquired  a 
vested  right  therein.  Fichter  v.  Milk  Wagon  Drivers'  Union, 
Local  753,  382  111.  91.   Therefore,  appellant's  contention 
that  the  amended  by-laws  of  1936  control  is  of  no  further 

moment . 

Appellants  coraplain  that  a  representative  suit  such 
as  exists  here  should  not  prevail?  that  Local  753  of  the 
Milk  Wagon  Drivers'  Union  is  an  unincorporated  voluntary 
association  or  organization,  and  that  all  of  the  members 
have  an  interest  in  the  litigation,  which  interest  may  not 
be  Identical.   This  suit  is  instituted  against  the  Milk 
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Wagon  Drivers'  Union,  Local  753,  the  President  and 
Secretary  thereof  individually  and  as  such  officers, 
the  Trustees  thereof  Individually  and  as  such  officers, 
and  the  Steward  thereof  Individually  and  as  such  officer. 

'Hie  complaint  sets  out  that  the  defendant  union 
consists  of  approximately  5,000  members,  whose  names  aeid 
addresses  are  unlmown  to  the  plaintiff  and  that  it  is 
impractical  to  endeavor  to  bring  all  of  the  members  Into 
court  as  defendants,  because  any  attempt  to  make  them 
parties  defendant  to  the  suit  would  subject  the  proceed- 
ings to  a  condition  of  perpetual  abatement  due  to  a 
constant  change  in  membership,  and  other  causes. 

We  are  of  the  opinion  the  allegations  of  the  complaint 
in  this  respect  disclose  a  case  so  extraordinary  and  excep- 
tional in  character  as  to  demonstrate  that  it  is  practically 
impossible  to  make  all  parties  in  interest  parties  to  the 
suitj  and  further,  it  appears  that  those  who  are  made 
parties  to  the  suit  have  the  same  interest  in  the  subject 
matter  of  the  litigation  as  those  not  brought  in,  and  are 
equally  certain  to  bring  forward  the  entire  merits  of  the 
controversy  as  would  the  absent  persons.   Under  such  circum- 
stances, this  would  appear  to  be  sufficient.   Oglesby  v. 
Springfield  Marine  Bank,  385  111.  414,  423,  424. 

The  question  of  equitable  jurisdiction  is  raised  by 
appellants.   This  question  v;as  not  raised  in  the  trial 
court  and  luider  such  circumstances,  where  it  appears  the 
case  is  one  not  wholly  foreign  to  chancery  jurisdiction, 
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such  question  cannot  be  raised  on  appeal,  Phillips  v. 
Benfield,  249  111.  139,  141. 

Appellants  further  object  to  the  action  of  the  court 

in  granting  a  money  Judgnent,   It  appears  from  the  com- 
plaint that  the  plaintiff  is  seeking  to  have  continued 
in  force  an  alleged  contractual  relationship  between  the 
member  and  the  union.   It  is  alleged  that  under  the  by- 
laws of  1922,  benefits  were  due,  and  that  none  had  been 
paid  since  1936.   The  court  v/as  asked  to  determine  the 
liability  of  the  defendant  union  under  the  by-la¥ra,  with 
respect  to  plaintiff's  claiiT;,  to  decree  payment  of  the  sum 
found  due,  and  for  sr.ch  other  and  further  relief  as  should 
seem,  meet  ajid  proper.   Two  similar  s^^its  have  recently 
come  under  re'^rle'jir  of  the  Appellate  CoLirt  of  the  First  Dis- 
trict,  The  contention  of  appellants  is  not  sustained  by 
those  cases,   Olinski  v.  Milk  Wagon  Drivers'  Union  Local 
753,  320  111.  App.  487;  Jansen  v.  Milk  Wagon  Drivers' 
Union  Local  753,  320  111.  App,  435. 

Finding  no  error  in  the  record,  the  decree  is  affirmed. 

Decree  affirmed. 
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